TH E 


Jus Trick of the PEACE, 


AND 


PARIS H OFFICER. 


By RICHARD BURN, LL. D. 


Chancellor of the Dioceſe of CARLIsLE, and one of his 
MaJzsTy's Juſtices of the Peace for the Counties 
of WrsTMORLAND and CUMBERLAND. 


The FIFTEENTH EDITION: 


To which is added an AyPENDITx, including the 
Statutes of the laſt Seſſions of Parliament (24 G. 3.) 


„O I. M 


2 — 


LOND ON: 


Yrinted by W. STRAHAN and W. WooDFALL, Law-Printers 
to the King's moſt Excellent Majeſty ; 


For T. CaDELL, in the Strand, 
I. DCC.LXXXV, 


Juices of the peace. 


pointed by the king, to be juſtices within certain 

limits, for the conſervation of the peace, and for the 
execution of divers things comprehended within their 
commiſſion, and wichin divers ſtatutes committed to their 
charge. Dalt. c. 2. 

And a record or memorial made by a aflice of the peace, 
of things done before him judicially in the ex:cution'of 
his office, ſhall be of ſuch credit, that it ſhall not be 
gainſaid, One man may aificm a thing, and another man 
may deny it; but if a record once ſay the word, no man 
ſhall be received to aver or ſpeak againſt it; for if men 
ſhould be admitted to deny the ſame, there would never 
be any end of controverſies, And therefore to avoid all 
contention, while one ſaith one thing and another faith 
another thing, the law repoſerh itſelf wholly and ſolely 
in the report of the judge, And hereot it cometh, that 
he cannot make a ſubſtitute or deputy in his office, ſceing 
that he may not put over the confidence that is put in him. 
Great caule therefore have the juſtices to take heed that 
they abuſe not this credit; either to the oppreſſian of the 
ſubje& by making an untrue record, or the defrauding ot 
the king by ſupprefling the record that is true and lawful. 
Lamb. 63—66. 

Hereof alſo it cometh, that if a juſtice of the peace 
certify to the king's bench, that any perſon hath broken 
the peace in his preſence, upon this certificafe ſuch perſon 
ſhall be there 5 without en him any traverſe 
thereto, Dalt. c. 

And that I may [reatintelligibly concerning this office 
(of waich lord Cote ſays the whole chriſtian world hath 


not the like, if it be duly executed, 4 [nfl, 19%) 4 L will 
ſet forth, 


1 of the peace are judges of record, ap- 
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J. The — of con el uf ins my at the 
coðmon "law, before the Wee of Juſtices 


e the peace. 855 
II. The commiſſion of the Juſtices of the peace, 
| founded on the ftatute law... 


III. Oaths to be taken by juſtices of the gente, 
IV. Fees to be taken by juſtices of. the peace, 


V. Some general directions relating to juſtices of the 


peace, not falling under "any particular title of 
this book. 


VI. Their indemnity and protection by the lau, in 


the right execution of their office; and their 
Mr hg for the _ on. of it. | 


J. 7. be office of conſervators of the peace at ' the 
common law, before the in Nitution of Juices 
of the peace. 


* * } 


Cenſervators by 1. Of ancient times ſuch officers or miniſters, as were 


election. inflitured either for preſervation of the peace of the county, 
or for execution of juſtice, becauſe it concerned all the 
ſubjects of that county, and they had a great intereſt in 
the juſt and due exerciſes of their ſeyeral places, where by 
ſorce of the king's writ in every ſeveral county choſen in 
full or open country by the freebalders of that county : 
As before the inſtitution of juſtices of the peace, there 
were conſetvators of the peace in every county, whoſe 
office {according to their names) was to conſerve the king's 
peace, and to protect the obedient and innocent ſubjzas 
from force and violence, Theſe conſervators, by the 
ancient common law, were by force of the king's writ 
Thoſen by the freeholders in the county court, out of the 
principal men of the county; after which election ſo made, 
and returned, then in that caſe the king directed a writ to 
the party o elected, to take upon him and execute the 
office until the king ſhould order otherwiſe. And thus the 
© Eoroners ſlill continue to be choſen in full county: As alſo 
te knights of the ſhire for the parliament, 2 nf, 5 58, 
55 | 
C-nſervators by 4 Befides theſe conſervators of the peace properly ſo 
office, called, there were and are other, conſervators of the Mace 
by virtue of certain offices: As lot inflance z 


3 (1) The 


Tiffices' of the tithe. 

() The lord chancellor, and every juſtice of the king's 
bench, have, as incident to their offices, a'genefal autho- 
thority to keep the peace throughout all the realm, and to 
award proceſs for the ſurety of the peace, and to take 
recognizance for it. 2 Haw. 22 

(2) Alſo, every court of record, as ſuch, hath power to 
keep the peace within its own precinct. 2 Haw. 32. 

(2) Alſo, every juſtice of the peace is a conſetvator of 
the peace. Crom. 6. 

(4) Alfo, every ſheriff is a principal conſervator of the 
peace, and may without doubt ex Hcte award proceſs of the 
peace, and take ſurety for it. And it ſeems the better opi- 
nion, that the ſecurity ſo taken by him is by the common 
law looked on as a recognizance, or matter of record, and 
not as a common obligation. 2 Haw. 33. 


(5) Allo, every coroner is another principal conſervator 


of the peace, and may certainly bind any perſon to the 
peace, who makes an affray in his preſence, But it ſeems 
the beitet opinion, that he has no authority to grant proceſs 
for the peact; and it ſeems clear, that the ſecurity taken 
by him for the keeping the peace (except only where it is 
taken by him as judge of his own court for an affray done 


in ſuch court) is not to be looked on as a recognizauce, 


but as an obligation. 2 Haw. 33. | | 
(6) Alſo, every high and petit conſtable are by the 
common law, conſervators of the peace. 2 Haw. 33. 
And it is ſaid, that if a conſtable ſee perſons engaged in 
an affray, or upon the. very point of entring upon it, as 
where one ſhall threaten to kill, wound, or be another, 
he may impriſon the offender of his own authority for a 
reaſonable time, till the heat ſhall be over, and alſo aficr- 
wards detain him till he find ſurety of the peace by obliga- 
tion. 1 Haw, 137 | LA 
But it is ſaid, that a conſtable hath no, power to ar:rcſt 
a man for an affray done out of his own view; for it is the 
proper buſineſs of a conſtable to preſerve the peace, not to 
puniſh the breach of it; nor doth it follow from his havin 
power to compel thuſe to find ſureties who break the peace 
in his prefence, that he hath the ſame pawer over thoſe 
who break it in his abſence, 1 Haw. 137. 


3. There were allo other conſervators of the peace by Cenſervarors by 


tenure ; who held lands of the king by his ſervice, among tepute. 


others, of being confervators of the peace within ſuch a 
diſtrict, 2 Haw. , 


| 4. Alſo there i; other conſervators of the peace | by Conſerestors by 


preſcription; who claimed ſuch power from an immemotial 7&5 P4%s- 
uſage in themſelves and their predeceflors or anceltors, or 
K 


Az Choſe 


Power of conſer- 
Valots, 


Their duty. 


thoſe whoſe'eſtate they had in certain lands, which wholly 
depended upon ſuch uſage, both as to its extent, and the 
manner in which it was to be exerciſed. 2 Haw. 33. 

Thus it is ſaid, that a mayor of a corporation may be a 
conſervator of the peace by preſcription, Crom. 6. 

It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by uſage; yet if the power of holding pleas 
and even of courts of record, which are of ſo high a nature, 
and imply a power of keeping the peace within their own 
precincts, may be claimed by uſage, as it ſeems to be cer- 
tain that they may; it ſeemeth that the bare authority ef 
keeping the peace in a certain diſtrict may as well be claim- 
ed by ſuch uſage. 2 Haw. 34. 

5. The authority which ſuch conſervators of the peace, 
whether by election, or tenure, or preſcription, have at 
common law, is the ſame authority which conſtables of a 
vill or wapentake have at this day. Crom.6. 2 Haw. 34. 

6. The general duty of the conſervators of the peace by 
the common law, is employ their own, and to command 
the help of others, to arreſt and pacify all fuch who in 
their preſence, and within their juriſdiction and limits, 
by word or deed, ſhall go about to break the peace. Dalt. 
Go 1. 

And if a conſervator of the peace, being required to ſee 
the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined. Dalt. c. 1. 

And if the conſervators of the peace have committed or 
bound over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace, or gaol delivery, 
there to object againſt them. Dalt. c. 1. 


I. Of the commiſſion of juſtices of the peace. 


Juſtices of the peace at this day are of three ſorts; 1. By 
act of parliament; as the biſhop of Ely and his ſucceſſors, 
and thearchbiſhop of York, and biſhop of Durham, 27 H. 8. 
c. 24. 2. By charter, or grant made by the king under 
the great feal; as mayors and the chief officers in divers 
corporate towns, 3. By commiſſion. 

At the firſt, by the ſtatute of the 1 Ed. 3. which is the 
firſt ſtatute that ordains the affiznment of juſtices of the 
peace by the king's commiſſion, thoſe juſtices had no other 
power but only to keep the peace, But the very next year, 
the form of the. commiſſion was enlarged, and continued 
ſtill further to be enlarged both in that king's reign, and 
in the reign of almoſt every other ſucceeding prince, until 
the 3oth year of the.reign of Q. Elizabeth, When by. the 
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number of the ſtatutes particularly given in charge therein 
to the juſtices, many of which nevertheleſs had been a 
good while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 
miſwriting of clerks, and partly by the untoward huddling 
of things together, it was become ſo cumberſome and 
foully bizmiſhed, that of neceſſity it ought to be redreſſed. 
Which imperfections being made known to Sir Chr. rey, 
then Lord Ch. Juſtice of the king's bench, he communi- 
cated the ſame with the other judges and barons, ſo as by 
a general conference had amongſt them, the commiſſion 
was Carefully refined in the Micbaelmas term 159, and 
being then alſo preſented to the lord chancellor, he accept- 
ted thereof, and commanded the ſame to be uſed: Which 
continues with very little alteration to this day. Lambs 
c. 9. 
Which is as follows: 


George the third, by the grace of God, of Great Britain, 
France, and Ireland, Aing, defender of the faith, and % forth. 
To A. B. C. D. &c. greetirg. 

Know ye that we have aſſigned you, joinilyj and ſeverally and 
every one of you our juſtices ta keep aur peace in our county of 
W. And 10 keep and cauſe to be kept all ordinances and 
flatutes for the good of the peace, and fir preſer valjan of the 
fame, and for the quiet rule and government of our people made, 
in ail and ſingular their articles in cur ſaid county (as tue. 
within liberties as without) according ie the force, form, and 
Felt of the ſame; And to chaſliſe and puniſb all perſons that 
offend againſt the form of theſe ordinances or flatutes, or any one 
.of them, in the aforeſaid county, as it cught to be done according 
to the form of theſe ordinances and ſlatutes; And to cauſe to 
come before you, or any of you, all theſe who to any one or more 
of our people concerning their bodies or the firing of their houſes 
have uſed threats, 1 find ſuſſicient ſecurity for the peace, or 
their good behavicur, towards us and our people; and if they 
ſhall refuſe to find ſuch ſecurity, then them in our priſons until 
they ſhall find ſuch jecurity to cauſe to be ſafely kept. 

We have aiſo aſſigned you, and every two or more of you 
(of whom any one of you the aforeſaid A. B. C. D. &c. wwe 
will ſhall be one) our juſtices to inquire the truth more fully, 
by the oath of good and lawſul men of the aforeſaid county. by 
whom the truth of the matter ſbail be the better known, of all 
end all manner of felomes, porſanings, 9 
arts magith, treſpaſſes, foreſlallings, regi aungs, ingroſſings, and 
extortions whatſoever ; and of all and fingular other crimes and 


_ offences, ef which the juſtices of our peace may or ought law- 


Fully ta inguire, by whomſrever and after what manner feever 
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Julttces of the peace. 
in the ſaid county dene or perpetrated, or which ſhall happen 
1 be there done or attempted; and alſo of all thoſe who in 
the aforeſaid county in companies againſt our peace, in diſturb- 
ance of our people, with armed force haue gone or rode, or 


hereafter ſhall preſume 10 go er ride; And alfo of all theſe 


who have there lain in wait, or hereafter jhall preſume to lie 
in wait, to maim or cut or kill our people; And ulſo of all 


vifluallers, and all and ſingular other perſons, who in the abuſe 
of weights or meaſures, or in ſelling vittuals, againſt the form 
of the ordinances and ſlatutes, or any one of them therefore made, 
for the common benefit of England, and our people thereef, 


have offended or attempted, or hereafter ſhall preſume in the 


ſaid county to offend or attempt; Aud alſo of ail ſheriffs, bai- 
, Rewards, conlables, keepers of gaols, and other officers, 
who in the execution of their offices about the premiſſis, or any 
of them, have unduly behaved themſelves, or hereafter Hall 
preſume to behave themſelves unduly, or baue been, or ſhall 
happen hereafter id be careleſs, remiſs, or negligent in our 


"aforeſaid county; And of all and fingular articles and circum- 


avis, and all other things whatſaever, that concern the pro- 
mi ſes or any of them, by whomſoever, and after what manner 
forever, in our aforeſaid county done or perpetrated, or which 
hereafter ſhall there happen to be done or attempted in what 
manner ſoever;, And to infpeft all indiftments whatſoever ſo 
before you or any ef you taken er to be taken, or before others late 
our juſtices of the peace in the aforeſaid county made or taken, 
and not yet determined; and to make and continue proceſſes 


"thereupon, againſt all and ſingular the per ons fo inditted, or 


tho before you hereafter ſhall happen ts be indicted; until thiy 
can be taken, ſurrender themſelves, or be cutlawed : And to hear 
and determine all and ſingular the felonies, paiſonings, inchant- 
ments, farceries, arts magick, treſpaſſes,. foreſtallings, regrat- 
ings, ingro/ſings, exto\tions, unlawful afſemblies,” indiftments 
afor-faid, and all and ſingular otber the premiſſes, according 
to the laws and flatutes of England, as in the like cafe it has 
been accuſtomed, er ought to be done ; And the ſame offenders, 
and every of them fer their offences, by fines, \r anſoms, amer- 
tiaments, forſtitures, and other means as according to the Jaw 
and enſtom of England, or form of the ordinances and latutes 
aforeſaid, it has been accuflomed, or ought to be done, to * 
and puniſh. , & Pre; * 98d v1 „eee 959 
Provided aways, thet iſia caſe f difficulty, upon the deter- 
mination of any the premiſſes, before you, or any tue br mare»of 
Jeu, fhalt happen to ariſe; then let judgment in no'wiſe"be 
given thereon, before you," or gu tuo er mere of you,” ue in 


one of our 'ju/lites uppninted io hold rulie affizes in the afor 
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And therefore te command you and every of you, that to 
beeping the peace, ordinances, ſlatutes, and all and ſingular other 
the premiſſes, you diligently apply yourſelves ; and that at certain 
days and places, which you," or any ſuch two or more of you as 
is aforeſaid ſhail appoint for theſe purpaſes, into the premiſſes ye 
make inquiries ; and all and ſingular the premiſſes hear and de- 
termine, and perform and fulfil them in the aforeſaid form, 
doing therein what to juflice appertains, according to the law and 
cuſicm of England : Saving to us the amerciaments, and other 
#bings to us therefrom belonging. 

And tue command by the tenor of theſe preſents our ſheriff of W. 
that at certain days and places, which you, or any ſuch two or 
more of you as is aforeſaid, ſhall make knewn to bim, he cauſe 
to come before you, or ſuch two or mire of you as aforeſaid, ſo 
many ard ſuch gaod and lawful men of his bailiwick (as well 
within liberties as without) by whom the truth of the matter in 
| the premiſſes ſhall be the butter known and inquired into. 

. »Leftly, we have aſſigned you the aforeſaid A. B. keeper of 
the ralls of our peace in our ſaid county.” And therefore you 
/hall cauſe to be brought before you and your ſaid fellows, at the 
days and places aforeſaid, the writs, precepts, proceſſes, and in- 
didtments aforefaid, that they may be inſpected, and by a dus 
caurſe determined as is aforeſaid. OE 
In witneſs whereef we have cauſed theſe our letters to be made 
patent, Witneſs ourſelf at Weſtminſter, &c. | » 


. George the third, &c.] This manner of ifluing the com- 
miſſion in the king's name, ſeems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enacts, that all juſtices 
of. the peace ſhall be made by letters patent under the king's 
great ſeal, in the name and by authority of the king; but 
reſerves to all cities and towns corporate which have juſtices 
the liberties which they have enjoyed in that behalf. 

To A. B. C. D. &c. greeting] From the perſons here 
named in the commiſſion, it may be proper to conſider, 
who may, or may not, be juſtices of the peace, 

By the ſtatutes of 13 R. 2. c. 7. and 2 H. 5. fl. 2.c.1. 
The juſtices ſhall be made within the counties of the moſt 
ſufficient knights, eſquires, and gentlemen of the law: 

And by the 18 G. 2. c. 20. it is enacted as follows: viz. 
No perſon ſhall be capable of being or acting as a juſtice of 
the peace for any county, who ſhall not have in law or 
equity, for his own uſe, in poſſeſſion, a freehold, copyhold, 
or cuſtomary eſtate for life, or for ſome greater eſtate, or 
an eſtate for ſome long term of years, determinable upon 
one or more lives, or for à certain term originally created 
for 21 years or more, in lands, tenements, or heredita- 
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ments, in England or Males, of the clear yearly value of 
icol, above whit will diſcharge all incumbrances affect- 
inz'the ſame, and all rents and charges payable out of the 
fame; ; or who ſhall not be intitled to the immediate rever- 
gon or remainder of lands leaſed for one, two, or three 
lives, or for any term of years determinable on the death 
of one, two, or three lives, upon relerved rents of the clear 
yearly value of 300). 

By the 1 A. . 2. c. 8. No fheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he acts 
as ſheriff, And the reaſon ſeems to be, becauſe he cannot 
act at the ſame time both as judge and oificer, for ſo he 
would nora himſelf to execute his own precepts, 
Dall. c. 

Alto 7 he be made a coroner, this by ſome opinions is a 
diſcharge of his authority of juſtice, Dall. c, 3. 

But if he be created a duke, archbilhop, marguis, earl, 
viſcount, baron, biſhop, knight, judge, or ſerjeant at law, 
this taketh not away his nnn ot a juſtice of the peace. 
1 EA. 6. e. 7. Dait. c. 3. 

Alſo, no attorney, ſolicitor, or proftor, ſhall be a juſtice 
ot the peace for any county, during the time he ſhall con- 
tinue in the practice of that buſineis. 5 C. 2. c. 18. %. 2, 
But this doth not extend to charter juſtices. 

By Hoelt Ch. J. Though a man be a mayer, it doth not 
follow that he is a juſtice of the peace, for that muſt be 
by a particular grant in the charter. L. Raym. 1030 But 
although he be not a juftice of the peace by the charter, 
yet there are many caſes, wherein he hath the ſame power 
s a juſtice of the peace given unto him by particular ſta- 
tutes; as for inftance, with regard to the cuſtoms, ale- 
houſes, Lord's day, ſwearing, gaming, weights, ſervants, 
fuel, leather, orchards, ſoldiers, and divers others. 


Know ye that we have aſſigued you] This is founded on 
the ſtatute of the 1 Ed. 3. c. 16. viz. for the better keep- 
112 and maintenance of the peace, the king will, that in 
every county, good men and lawful, which be no main=» 
tainers of evil, or barretors in the country, ſhall be aſ- 
ſigned to keep the peace | 

And from this act we are to date that » 2reat alteration in 
our conſtitution, whereby the election of conſctvators of. 
the peace was taken from the people, and tranſlated to the 
aftipnment of the king, Lamb. 20. | 

And here we may obſerr e, that the commiſſion hath two 
parts; or conſiſteth of two different aſſignments; By this 
alt aſignment, any one or more jul lices have as. well all 


the 
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Juſtices of the peace. 
the ancient power touching the peace, which the conſer- 
vators of the pcace had at the common law, as alſo that 


whole authority which the ſtatutes have ſince added there» 
to, Dall. c. 5. 


Tointly and ſeverally, and every one of you) Whatſoever 
any one juſtice alone may do, the ſame alſo may lawfully 
be done by any two or more juſtices; but where the law 
giveth authority to two, there one alone cannot execute 
it, Dalt, c. 6. 

And yet where a ſtatute appointeth a thing to be done 
by two juſtices or more, if the offence be any miſdemeanor 
or matter againſt the peace, there upon complaint made of 
the offence, to any of thoſe juſtices, it ſeemeth that one 
of them may grant out his warrant to attach the offender, 
and to bring him before the fame juſtice and the other jul- 
tice ſo appointed (at ſome convenient place), and then 
they to hear and determine the ſame. Dalt. c. 6. | 

But it ſeemeth, that when a thing is appointed by any 
ſtatute to be done by or before one perſon certain, ſuch 
thing cannot be done by or before any other: and by ſuch 
expreſs deſignation of one, all others are excluded, and 
their proceedings therein are corar non judice, Dalt. e. b. 


Our juſtices] In that the king calls them gur juſtices, 
their authority determines of courſe by his death or demiſe, 
ſo that he being once dead, or having given over his crown, 
they are no more his juſtices, and the juſtices of the next 
prince they cannot be, unleſs it fall picate him afterwards 
fo to make them. Dalt. c. 3. Mm 

But by the 1 Ann. H. 1.c. 8. /.2. No patent or grant of 
any office or employment mall determine by the King's 
death or demiſe, but ſhall continue in lorce for fix months 
after, unleſs in the mean time made void by the ſuceeſſor. 

Alſo, before his death or demiſe, tne King may determine 
the commiſſion at his pleaſure; and thut either expreſſed, 
as by writ under the great ſcal, or by implicatien, by 
making a new commiffion, and leaving out the former 
juſtices names. But until notice, or publiſhing of the 
new commiſſion, the acts of the tormer juſtices are good 
in law. Dalt. c. 3 a 

But to mayors and chief officers in corporations, which 
have the authority of juſtices of the peace, or of conſetva— 
tors vi the peace, by grant under the king's letters patent 
to thou and tneir fucceilors, the authority remaintth, not- 
withſtanding the king's death or demie. Dalt, c. 3. 

Neither can the king dilcharge theſe again at his plea- 
ſure ;” but yet ſuch grants and cuarters may for ſome great 

and 
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Juſtices of the peace. 


and general deſect, or miſcarriage, in the execution of the 
powers herein granted, be repealed, and the liberties ſeiaed. 
Dealt. c. 3. 0 20 


Fuaſtices to keth our aryl Although they are in no part 
of the commiſſion called keepers of the peace, yet inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreſly called keepers of 
the peace, and the principal end of their office is ior the 
keeping of the peace, and their uſual deſcription in cer- 
tioraries is by the name of Fecher 27 he pence; it hath been 
adjudged, that in the caption of an indictment, keepers of 
the peace and juſtices of our lord the king, is good, without 
expreſly naming them juſtices of the peace, 2 Haw. 39. 


To keep our peace] Theſe words ſeem to give them the 
authority which the conſervators of the peace had at com- 
mon law: and all that follows in the commiſſion, ſeems 
an addition to the power of the ancient conſervators, 


Our peace] It hath been reſolved, that the deſcription of 
juſtices of the peace, by the name of juftices of our {114 414 
king to keep the peace, is good, without laying, the peace 
F our lord the ting; for that is neceſlarily implied.” 4 
How. 38. | | 29 
Alſo, by theſe words aur peace, when the king dies, the 
ſurety of the peace is diſcharged; for when he is dead, it 
is not his peace. Crom. 124. 


In our county of W.] Here are two conſiderations; One 
is, that the juſtice cannot act when he is out of the county: 
And the other is, that when he is in the county, he can 
act for that county only, and his power extendeth to no 
other. But both theſe are to be underſtood with fome 
limitations, Les. | 

As to the former caſe, when he is out of the county; 
It is ſaid, that the juſtices have no coercive power when out 
of the county ; and therefore, that an order of baſtardy, or 
for payment of labourers wages, made by them out of the 
county is not binding, Yet it is ſaid, that recognizances 
and informations voluntarily taken before them in any place, 
are good. 2 Haw, 37. t 

And L. Hale ſays, that a juſtice of the peace may do a 
miniſterial act out of his county, as examining a party rob- 
bed whether he knows the felons; but that he cannot do 
a compulſory act, as committing a perſon for not giving 
recognizance. 2 H. H. 50, 51. 

Alſo, by the 9 G. c. 7. A juſtice dwelling in a city or 
precinct that is a county of itſelf, within the county at 
large, may act at his own dwelling houſe for ſuch county 
at large. | | 1 


And 


* 


Juſticrs of the; peate. 


- Andas to the latter caſe; wherein it is ſuppoſed that his 
power is limited unto-that county only, is enacted by 
the 24 C. 2. c. 55. that if any perſon againſt whom a wars 
rant ſhall be iſſued, ſhall eſcape, go into, reſide, . or be 
in any place out of the juriſdiction of the juſtice granting 
the warrant, any juſtice of the place where ſuch. perſon 
{hall be, upon proof on oath of the hand writing of the 
juſtice granting ſuch warrant, ſhall indorſe his name there- 
on, which ſhall be a ſufficient authority to execute the 
warrant within ſuch other juriſdiction, 

And the juſtice may further order (if he thinks fit) the | 
party, according as he ſhall appear bailable or not bail- 
able upon the face of the warrant, to be brought before 
himſelf or ſome other juſtice or juſtices of that county, or 


to be carried back into the county from whence the war- 
rant did iſſue, 


And to keep and cauſe to be kept all ordinances and flatutes 
for the good of the peace] It ſeems certain, that by virtue 
hereof, they may execute all ſtatutes whatſoever, made for 
the better keeping of the peace, and conſequently thoſe of 
Wincheſter and 1/:/tminfter, and all others concerning the 
peace, made before the reign of Ed. 3. in whoſe time (as 
hath been ſaid) juſtices of the peace were firſt inſtituted ; 
for all thoſe ſtatutes were expreſly mentioned in the ancient 
commiſſions of the peace, and have always been undoubt. 
edly taken to be included in theſe general words of the pre- 

ſent commiſſion. And yet none of the ſtatutes which or- 
dain the office of juſtices of the peace, ſay any thing con- 
cerning the execution of the ſaid former ſtatutes; ſo that 
the power of juſtices of the peace in relation to thoſe ſta- 
tutes ſeems entirely to depend on the king's commiſſion, 
and yet hath always been unqueſtionably allowed. From 
whence it appears, that regularly the king, by his com- 
miſſion, may authorize whom he pleaſes to execute an 
act of parliament. 2 Haw, 37. 
But if no power be expreſly given in any ſuch ſtatute to 
any one juſtice alone, he cannot proceed upon it, but he 
may — the cauſe at the ſeſſions, and work it to a pre- 
fentment upon the ſtatute. Dalt. c. 5. e ee 

But beſides the ſtatutes relating to the peace, there are 
alſo many other ſtatutes which are not ſpecified in the com- 
miſſion, and yet are committed to the charge and care of 
the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient war- 
rant and commiſſion of themſelves, altho* they be not re- 
cited in the commiſſion, and are to be executed by them, 
according as the ſame ſtatutes themſelves do ſeverally pre- 
ſcribe and (et down. Dali. 0. 5 

5 Statutes 
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Juſtites of the peate. 
| Statutes for the good of the peace] Although a præmunite 


is not within the letter of the commiſſion, yet inaſmuch as 
it is againſt the peace of the king and of the realm, any 


juſtice may cauſe a perſon to be apprehended for fuch of- 


fence, and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol de- 
livery. 2 Haw. 39. And the ſame may be ſaid of other 
like offences, 


And for the quiet government of our people] Of our peo- 
ple; yet it ſeemeth, that the ſubjects of a foreign prince 


coming into England, and living under the protection of 


our king, ſhall be ſubje to and have. the benefit of the 
laws, in reſpect of the local allegiance which they owe 
to him. 2 Haw. 35. 1 H. H. 93, 94. 


As well within liberties as without] By theſe words ſhall 
be intended ſuch liberties and franchiſes which have re- 
turn of writs, and not ſuch as are counties of themſelves, 
as Londen, Norwich, York, and ſuch like. Crom. 8, 

But yet from hence it ſeems clearly to follow, that they 
may execute their office within a town (not being a county 
of itfelf) altho' it have a ſpecial commiſſion of the peace 


for its own limits, unleſs ſuch commiſſion have à clauſe, 


that no other juſtices except thoſe named in it, ſhall any 


way concern themſelves in the keeping of the peace within 


the liberties of fuch town: And it may be queitioned, 
whether ſuch a ſpecial clauſe in ſuch a commifion do ab- 
ſolutely make void the act of any county juſtice within 
ſuch town; ſince the commiſſion for the county ſeems as 
fully to give thoſe named in it a juriſdiction over all ſuch 
towns within the precincts of it, as ſuch commiſſion for a 
town doth exclude them, And the juſtices for the count 
ſeem to be under no neceſſity of informing themſelves of 
the contents of a commiſſion, which they have nothing to 
do with.. Yet if they have expreſs notice given them of 
ſuch a reſtraining clauſe, and proceed to act within ſuch 
town in defiance of it, they may perhaps be puniſhable for 
their contempt of the king's prohibition ;z and yet perhaps 
it may be queſtioned whether their acts be void, for the 
reaſons above mentioned. 2 Haw. 37. | 
And lord Halz treating on the fame ſubjeR, ſays, if the 
king by charter grant to a corporation, that the mayors 
and recorder, or other, ſhall be juſtices within the ſame, - 
yet if there be no words of excluſion, the juſtices of the 
county have a concurrent juriſdiction : But if this fran- 
chiſe of being juſtices be granted, ſo that the juſtices if the 
county Hall not intermeddle (fee non intromittant) ; chen tho? 
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Juſtices of the peate. 
a lubſequent commiſſion be granted in the county at large, 
it ſeems they have no juriſdiction in this corpotation or 
town; yet it is queſtionable, whether an indictment in the 
franchiſe be void, or only à contempt in the juſtices. 
2 H. H. 47. go 4 AE 
But in the caſe of Talbot and Hubble, T. 14G. 2. The 
queſtion was, whether as the city of New Sarum had an 
excluſive commiſſion of the peace, the juſtices of the county 
of MWilis could by virtue of the 12 C. 2. c. 23.& 15 C. 2. 
c. 2. act in exciſe matters within the city. This caſe 
was argued three times at the bar, and this term Lee 
Ch. J. delivered the reſolution of the court: x, That the 
crown might grant to any city, to have juſtices of their 
own within themſelves, and exclude the county juſtices 
from intermeddling in the ordinary buſineſs of a juſtice of 
the peace. 2. That in ſuch caſe, the act of the county 
juſtices, would be void, and not to be conſidered only as a 
breach of the franchiſe. 3. That tho' the 12 C. 2. gives 
the juriſdiction in exciſe matters to the juſtices of the peace 
reſiding near the place where the forfeiture ſhall be made, 
or offence committed; yet it never was the deſign of the 
legiſlature, to make any*alteration in the reſpective juriſ- 
dictions of the juſtices, but only to veſt the exciſe juriſ- 
dition of juſtices of counties, cities, and places, with re- 
ſpe& to their ſeveral local juriſdictions within ſuch places. 
Str. 1154. 


Concerning their bodies] Lambard and Dalton both think 
it ſeems clear, that if a man is in fear that another will 
hurt his ſervants, or cattle, or other goods, the ſurety of 


the peace ſhall not be granted; but Mr. Dulton is of opi- 


nion, that if one threatens to hurt a man's wife, or child, 
he may crave the peace by virtue of theſe words, Lamb. 
82. Dalt. c. 116. 


Have uſed threats] It ſhould ſeem from the many cauſes 
which from time to time have been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 
be underſtood of words only, but of threatning actions like - 
wiſe, or any thing whereby a man has juſt cauſe to appre- 
hend the burning of his houſes, or ſome bodily hurt to be 
done to him. | | 


To find ſufficient ſecurity] This is done by recognizance; 
by a reaſonable intendment of law, more than by any eſ- 
pecial law in that caſe provided. Crom. 125. 5 


For the peace or their goed behaviour ] Lord Hale ſpeak- 


ing of the ſtatute of the 34 Ed. 3. c. 1. (on which Mc 
2 Crompten 
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Crompton fays the power of juſtices to bind to the good be- 
haviour is grounded) ſays, that this power of binding, tho” 
exprefied generally, and without any time limited, yet 19 
not intended to be perpetual, but in nature of bail, viz. 
to appear at ſuch a day at their ſeſſions, and in the mean 
time to be of good behaviour, 2 H. H. 136. | 


In our priſon] The king's priſon is the common gaol of 
the county: But by the ſtatute of the 6 G. c. 19. the juſ- 
tices may commit vagrants and other criminals, and per- 
ſons charged with ſmall offences, either to the gavl, or to 
the houſe of correction, by their diſctetion, for ſuch of- 
fences, or for want of ſuteties. 


We have alſo aſſigned you and every two or more of you} 
here beginneth the ſecond part of the commiſſion, or the 
ſecond aſſignment: All the buſineſs within which aſſigu- 


ment belongeth to the ſeſſions of the peace. Dalt. c. 5. 


And by this it appeareth, that two juſtices may hold 2 
ſeſſions, but that one juſtice cannot. Crom. C, 7. 


Of whom any one of you the aforeſaid A. B. C. D. &c. we 
will ſhall be one] This clauſe which gives power to two or 
more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Querum (from that word 
in the Latin commiſſions, Quorum unum eſe volumus ) 
For thoſe of the quorum were wont to be choſen ſpeciall 
for their knowledge in the laws: and this was it which 
led the makers of ſeveral ancient ſtatutes expreſly to enact, 
that ſome learned in the laws ſhould be put into the com- 
miſſion of the peace; and (to ſay the truth) all ſtatutes that 
require the preſence of the guorum,*do tacitly ſignify ſuch 


a learned man, For albeit that adiſcreet perſon (not con- 


verſant in the ſtudy of the laws) may ſufficiently follow 
ſundry particular directions concerning the ſervice of the 
peace'; yet when the proceedings mult be by way of pre- 
ſentment or indiment, upon the evidence of witnefles, 
and oaths of jurors, and by the order of hearing and deter- 


mining, according to the ſtreight rule and courſe of the 


law, it muſt be confeſſed that learning in the laws is very 
neceſſary. Lamb. 48, 49. "IN . be | 

But learning being now greatly advanced and improved 
ſince the firſt inſtitution of this office, this diſtinction is 
not of much uſe, but all or moſt of the juſtices are now 
equally aſſigned to be of the quorum; and by the ſtatute of 
20 C. 2, c. 27. no act, order, adjudication, warrant, in- 
| 1 5 denture. 
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denture of apprenticeſhip, or other inſtrument done ot 
executed by two ot more juſtices, which doth not expreſs 
that one or more of them is of the guorum, (altho' the ſta- 
tutes reſpectively require that one of the juſtices ſhall be 
of the gubrum) ſhall be impeached, ſet aſide, or vacated, 
for that defect only. | | 

And by the 7 G. 3. c. 21. In cities, boroughs, towns 
corporate, franchiſes, and liberties, which have only one 
juſtice of the quorum ; all acts, orders, adjudications, 
warrants inadentures of apprenticeſhip, or other inſtru— 
ments, done or executed by two or more juſtices qualified 
to act therein, ſhall be valid, altho' neither of the ſaid juſ- 
tices ſhall be of the guorum. | 


By the cath of goed and /awful men] That is, by a jury 
ſworn. 


Of all and all manner of felonies] That is, either by the 


common law, or by ſtatute. Crom. 8, 


 Felonies] Tho' the commiſſion doth not mention murders 
and mar/iaughters, by expreſs name, but only felonies ge- 
nerally, yet by thele general words, they have power to 
hear and dztermine murder and manſlaughter, and alſo may 
t:ke an indictment of ſe defendendo, contrary to the opinions 
of Fitzherbert and Stamford. But tho” the juſtice have this 
power, yet they do not ordinarily proceed to hear and de- 
termine theſe offences, and rarely other offences without 
clergy, both becauſe of the monition and clauſe in their 
commiſſion, in caſe of difficulty to expect the preſence of 
the juſtices of aſſize; and alſo becauſe of the direction of 
the ſtatute of the 1 & 2 P. & MH. c. 13. which directs juſ- 
tices of the peace, in caſe of manſlaughter and other fe- 
Jonies, to teke the examination of the priſoner, and the 
information of the fact, and put the ſame in writing; and 
then to bail the priſoner, if there be cauſe, and to certify 
the ſame with the bail at the next gaol delivery: And 
therefore in caſes of great moment, they bind over the 
profecutors, and bail the party if bailable, to the next 
gaol delivery; but in ſmaller matters, as petit larceny, 
and ſome caſes within clergy, they bind over to the ſeſ- 
ſions : But this is only in point of diſcretion and conve- 
nience, not becauſe they have not juriſdiction of the crime. 
. nis ”: 
So alſo, an inquiſition of /e/f- murder, if the body can- 
not be ſeen, and ſo not inquired of by the coroner, may 
be taken before juſtices of the peace; for it is a felony, 
and within the extent of their commiſſion, 1 H. H. 414. 
So alſo, if a perſon hath committed treaſon, tho? the 
juſtices have no cognizance of it as treaſon, yet they have 
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cognizance of it as a felony, and as a breach of the peace; 
and therefore a juſtice of the peace, upon information 
on oath, may iſſue his warrant to take the traytor, and 
may take bis examination, and commit him to priſon, 


1 H. H. 580. , 


Poiſonings] The word in the Latin commſſions was 
weneficia ; and before the ſtatute of the 9 G. 2. c. 5. 
which aboliſheth witchcraft, was in the Engiih ttanſla- 
tions rendered witchcratts, 


Inchantments, ſarceries, arts magic] Theſe alſo are aboliſh- 
ed by the {aid ſtatute, which enacts, that no proſecution 
ſhall thereafter be commenced againſt any perſon, for 
witchcrait, ſorcery, inchantment, or conjuration. 

And from the words continuing in the commiſſion, 
when the crime itſelf is aboliſged, we may obſerve the 
averſenels in the ſuperior courts from altering ancient 
forms. | 


Treſpaſſes] This is founded on the ſtatute of the 34 
Ed. 2. c. 1. which enacts, that the juſtices affigned ſhall 
have power to reſtrain the offenders, rioters, and all other 
barators, and to chaſtiſe them according to their treſpaſs 
or offence. | 

And upon this Mr. Hawkins obſerves, that the word 
trifpaſs is of a very general extent, and in a large ſenſe 
not only comprehends all inferior offences, which are 
properly and direaly againit the peace, as aſſaults and 
batteries, and ſuch like, but alſo all others which are ſo 
only by conſtruction; as all breaches of the Jaw in ge- 
neral are ſaid to be, Yet it hath been of late ſettled, 
that juſtices of the peace have no juriſdiction over forgery 
or perjury at the common law; the principal reaſon of 
which reſolution, he ſays, as he apprehended was, that 
inaſmuch as the chief end of the inſtitution of the office 
of theſe juſtices was, for the preſervation of the peace 
againſt perſonal wrongs, and open violence; and the 
word treſpaſs'in its molt proper and natural ſenſe, is taken 
for ſuch kind of injuries, it ſhall be underſtood in that 
ſenfe only in the ſaid ſtatute and commiſſion, or at the 
moſt to extend to ſuch other offences only as have a di- 
rect and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and ſuch like, which on this account 
have been adjudged indictable before juſtices of the peace. 
2 Haw. 40. | 

The words for treſpaſſes in the old Latin commiſſions, 
is tranſg reſſiones. | oro 
Fore- 


Juſtices of the peace. 
Foreftallings, regratings, ingroſſings] Over theſe offences 
the juſtices in ſeſſions had juriſdiction given to them, by 
the ſtatute of the 5 & 6 Ed. 6. c. 14. which is now re- 


pealed ; but the ſame ſtill continue offences puniſhable by 
indictment at the common law. 


Extortions] The intent of this word is, to inquire of 
thoſe who have done exceſſive wrongs; for wrong done by 
any one is properly treſpaſs, but exceſſive wrong done by 
any one is called extortion; and this is more properly in 
officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatfoever (as well ſpiritual as temporal) who by 
colour of their office have done great oppreſſion and ex- 
ceſſive wrong to the king's ſubjeas, in taking exceſſive 
rewards or fees for doing their offices. Crom. 8. 

The juſtices have no expteſs power given them ovet 
this offence by any ftatutez upon which Mr. Hawkins ob- 
ſerves, that juſtices of the peace have juriſdiction of all 
inferior crimes within their commiſſion, whether ſuch 
crimes be mentioned in any ſtatute concerning them or 
not; for that all ſuch crimes ate either ditectly or at leaſt 
by conſequence and judgment of law, againſt the peace : 
And, upon this ground principally, he fays, as he appre- 
hended, it was lately refolved, that they may take an in- 
dictment of extortion, 2 Haw. 40. ry 


And of all and ſingular other crimes and offences of which 
the juſlices of our peace may or ought lawfully to inquire] 
Which general words ſeem to include the vaſt number of 
offences over which they have a juriſdiction given them 
by many ſtatutes, and which are not particularly men- 
tioned in the commiſſion. : 


And alſo of all thoſe who in companies againft our peace in 
arftur bante of our people with armed force have gone or rede] 
By theſe words they are to inquire of riots, routs, and all 
unlawful aſſemblies. Crom. 8. 


5 | 

IWaights or meaſures} This clauſe was firſteſtabliſhed by 
the 34 Ed. 3. c. 5. And they have further power given 
herein by leveral ſubſequent ſtatutes, all which ſtatutes. 
muſt be ſtrictly purſued in relation to the ſeveral offences. 


Selling victualt] Over this they have a juriſdiction given 
them, by the 2 & 3 Ed. 6. c. 15. intituled, The bill of 
cen ſpiracies of vidtuallers and crafiſmen. 


And alſo of all geri , bailiffr, flewards, conflables, kerp- 


ers of gaols, and other officers, who in the execution of their 
effices have unduly behaved themſelves] This clauſe is as an- 


cient as the 4 Ed. 3. c. 2. on which it is founded. 
Vox. III. B And 
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And it hath been ſuffered to remain in the commiſfion, 


not as of any neceſſity at all (ſince it is incident to every 


court of record to do correction upon whatſoever officers 
and miniſters do ſerve them), but only for the plainer de- 
claration of the power of thele juſtices in that bebalf, and 
for the more aſſured terrifying of ſuch as ſhall either of 
contempt or negligence, do that which 1s amiſs. Lamb. 49. 


And to inſpect all indiftments ſo before you taten] But they 
cannot proceed upon indictments taken before coroners, 
or juſtices of oyer and termener or gaol delivery; but on 
indictments taken before the ſheriff in his turn they may 
p:ocecd, Hales Pl. 168. 


Or before other late our juſtices] This is founded on the 
ſtatute 11 H. 6. c. 6. which enacts, that no indictment, 
plea, ſuit or proceſs ſhall be diſcontinued by a new com- 
miſſion; but the Juſtices in the new commiſſion, after 
they ſhall have the records of the ſame pleas and proceſſes 
before them, ſhall have power to continue the ſaid pleas 
and proceſſes, and to hear and finally to determine the 
ſame, as the former juſtices might have done. 


And to make and continue proceſſes] This is by venire, 
diſtringas, capias, or exigent, as the caſe ſhall be. And it 


differs from a warrant, in that a warrant is only to attach 


and convene the party before indictment, and may be 
either in the name of the king or of the juſtice; bur the 


proceſs iſſues after indictment, and muſt be in the name 


of the king only. Dalt. e. 193. . 


Until they can be taken, ſurrender themſelues, or be out- 
lawed] For the procefs is {cat out to this end, that either 
the party ſhall come in, to anſwer-and to be juſtified by 
the law; er elſe that he ſhall for his contumacy be de- 
prived of the benefit of the law. Lamb. 521. 


Or be outlawed) It is obſervable that the power of the 
juſtices ſtops here, and goes no further; ſo that they 
cannot make out à capias utlagatum, but the outlawry muſt 
be certified into the king's bench. Lamb. 521. 2 H. 
R i 
But by the 12 Co. 103. they that have power to award 
procets of outlawry, have alſo a power to award a capias 
utlagatum, as incident to their authority and juriſdiction. 


Hear and determine] This power was firſt given to them 
by the ſtatute of the 18 Ed. 3. „. 2. c. 2. and afterwards 
confirmed and enlarged by divets ocher ſtatutes. 

Vet this clauſe doth not in propriety make the juſtices 
of che peace juſtices of oyer and terininer, becauſe that is 
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k diſtin commiſſion ; and therefore a ſtatute limiting an 
offence to be heard and determined before juſtices of oyer 
and terminer, gives not the power therein to ern of 
the peace. Hale Pl. 165. 

And thereupon it is ſaid, that although they have power 

to hear and determine felonies: yet they cannot deliver a 
perſon ſuſpected thereof by proclamation (as juſtices of 
gaol delivery may) until an inquifition taken; but if an 
inquiſition be taken, and an ignoramus found, they may 
deliver him as it ſeemeth. 2 H. H. 46, 47. 
- Likewiſe, although commiſſioners of oyer and terminer 
may indict and try at the ſame ſeſſions, yet it hath been 
ruled otherwiſe in cate of juſtices of the peace, unleſs by 
conſent; but certainly conſtant uſage and learned opinion 
muſt give that expoſition upon thoſe reſolutions, that it 
muſt, extend only to popular actions or indictments for 
APs roy and not in caſes of felony. 2 H. H. 48. 


By fines, ranſoms, amerciaments, ' forfeitures, and - other 
means te cha ie nd puniſh] Hereby the juſtices are now 
armed with far more ample authority and power, than the 
ancient conſervators of the peace were; for they had no 
power to convene the offender before them, nor to exa- 
mine, hear; or determine the cauie, nor to puniſh except 
in ſome few caſes as mentioned before. Dalt. c. 6. 

But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dale. c. 5. 

Nevertheleſs, theſe words are inferted, not as of ne- 
ceflity. (for the puniſtment of all offeriders is implied in 
the word determine), but for the plainer declaration of the 
juſtices power, and for the more affured terrifying of of- 
fenders. Lamb. 49. 


If a caſe of difficulty hall happen to ariſe] That is a diffi- 


culty in point of law. Crom. ©. 


Then let judgment i in nowiſe be given] But yet if they lift | 


to proceed without the judge's advice, their judgment is 
not void; but it ſtandeth good and effectual, until it be 
reverſed by a ſuperior court Lamb. 50. 


At certain days and places] That is, when they hold ir 
ſeſhons, which they are PPE and required to do by 
ſeveral ſtatutes. 


| Lafth, we have aſſigned you the aforeſaid A. B. keeper t 
the rolls] This is in purſuance of the ſtatute of the 37 2. 
c. 1. which enacts, that the lord chancellor ſhal] by com- 
miſſion aſſign ſuch perfon to be ciſles rotulorum as the 
Ling ſhall by writing under his hand appoint. © * © 
; B 2 III. Oaths 


"7 


r. — — 

— . - 0 oa — i” * e 

— — — e- 3 — > _— — — — = bf 
— — = 5 — ELIT IIS 5 — — : - 5 


—U—— 
— — — 
— — — ͤ x —— — 
— — — = 


— 


Juſtices of the peace- 


II. Oaths to be taken by juſtices of the peace. 


1. On renewing the commiſſion of the peace (which ge- 
nerally happeneth as any perſan is newly brought into 
the ſame) there cometh a writ of dedimus poteftatem di- 
rected out of chancery, to ſome ancient juſtice (or other) 
to take the oath of him which is newly inſerted, which 
js uſually in a ſchedule annexed; and to certify the ſame 
into that court, at ſuch a day as the writ commandeth, 
Unto which oath are uſually annexed the oaths of al- 
legiance and ſupremacy. Lamb. 53. 

'The form of which oath of office at this day is as fol- 
loweth : | 

Ye ſhall ſwear, that as juice of the peace in the county of 
W. in all articles in the king's commiſſion to you directed, you 
Hall da equal right to the poor and to the rich, after your cun- 
ning, wit, and power, and after the laws and cuſloms of the 
realm, and ſlatutes thereof made: And ye ſhall not be of coun- 
fel of any quarrel hanging before you : And that ye hald your 
ſelſions after the form of the flatutes thereof made: And the 
1/ſues, fines, and amerciaments that ſhall happen” to be made, 
and all forfeitures which ſhall fall before you, ye ſhall cauſe ta 
be entred without any concealment (or embezilling) and truly 
ſend them to the king's excheguer. Ye ſhall not let, for gift or 
other cauſe, but well and truly ye ſhall de your office of juſtice 
of the peace in that behalf : And that you take nothing for your 
office of juſtice of the peace to be done, but of the king, and fees 
accuſtomed, and cofls limited by flatute. And ye fhall not di- 
rect, n'r cauſe to be directed, any warrant (by you to be made) 
to the parties, but ye ſhall direct them te the bailiff of the ſaid 
county, or other the king's officers or miniſters, or other indif- 
ferent perſons, to ds execution thereof. So help you God, © 

This oath ſeems to be founded on the ſtatute of the- 
13 KR. 2. c. 7. which enacts, that the juſtices ſhall be 
{worn duly and without favour, to keep and put in exe- 
cution all tne ſtatutes and ordinances touching their. 
oifices, | 

And ſuch as have once taken the oaths under a writ 
of dedimus poteflatem, ſhall not be obliged, upon the iſſu- 
ing of a new commiſſion, to ſue out or have any other 
dedimus poteſtatem, from the clerk of the crown; but the 
clerk of the peace or his deputy, ſhall on every new 
commithon being iſſued, prepare a parchment roll, with 
the oaths annexed to and uſually taken under the ſaid 
writ of dedimus poteſſatem ingroſſed on ſuch roll, and ſhall 
adminiſter without fee to ſuch juſtices the oaths in ſuch 
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Juſtites of the peate. 
roll ſpecified ; which juſtices having taken the ſaid oaths 
ſhall ſubſcribe their names on the ſaid parchment toll: 
and the ſaid rol! ſhall be kept amongſt the records of 
the ſeſſions. 1 C. 3. c. 13. % 2. 

Bot by the 7 G. 3. c. 9. Such perſons as have been ot 
ſhall be appointed juſtices by any commiſſion granted by 
his preſent majeſty, and have taken and ſubſcribed or ſhall 
take and ſubſcribe the oaths mentioned in the ſaid act of 
1G. 3. and ſuch perſons as ſhall be appointed juſtices 
by any commiſſion which ſhall be granted after bis ma- 
jeſty's demiſe by any of his ſucceſſots, and ſhall have, 
after iſſuing the firſt commiſon whereby ſuch perſons 
ſhall be appointed juſtices in the reign of any ſucceeding 
king, taken and ſubſcribed the ſaid oaths, —ſhall not be 
obliged, during the reign of his preſent majeſty, or dur- 
ing any future reign in which ſuch oaths ſhall have been 
ſo taken and ſubſciibed as aforeſaid, to take and ſubſcribe 
the fame oaths by reaſon of ſuch perſons being again ap- 
pointed juſtices by any ſubſequent commiſhon which 
ſhall be granted during any ſuch reign. [ That is, they 
ſhall not be obliged to take and ſubſcribe the ſaid oaths 
more than once in one king's reign}. 


21 


2. By the 18 C. 2. c. 20. No perſon ſhall be capable Oath of gal- 


of acting as a juſtice of the peace, who ſhall not before **9* 


he acts, at the ſeſſions of the county where he intends 
to act, take and ſubſcribe the oath following: 7 A. B. 
do fwear, that I truly and bona fide have ſuch an eſlate, in 
law er equity, to and for my own uſe and benefit, conſiſting 
0 (ſpecifying the nature of ſuch eſtate,. whether 
meſſuage, land, rent, tithe, office, benefice, or at 
elſe) as doth qualify me to act as à juſtice of the peace for the 
county, riding, or diviſion of —— according to the true intent 
and meaning of an att of parliament made in the 18th year of 
the reign of his majeſiy king George the ſecond, intitled, An 
att to amend and render more effettual an act paſſed in the fifth 
year of his preſent majeſly's reign, intitled, An act for the fur- 
ther qualification of juſtices of the peace; and that the ſame (ex- 
cept where it conſiſts of an office, benefice, or eccleſiaſti- 
cal preferment, which it ſhall be ſufficient to aſcertain by 
their known and uſual names) is lying or being, or iſſuing 
out of lands, tenements, or chereditaments, being within the 
pariſh, townſhip, or precintts of — or in the ſeveral pariſbes, 
townſhips, or . precindts of: in the county of or 
in the ſeveral counties f (as the caſe may be). 

W nich oath taken and ſubſcribed, ſhall. be kept by the 
clerk of the peace among the records of the ſeſſions. 

And the clerk of the peace ſhall on demand forth- 
with deliver an atteſted oy to any perſon, paying 28. 
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for the fame; which being proved to be a true copy of 
ſuch bath, ſhall be admitted in evidence on any iſſue in 
an action brought on this act. 
And if any perſon ſhall act as juſtice, without having 
taken and ſubſcribed the ſaid oath; or without being qua- 
lified as above, he ſhall for every offence forfeit 1001; 
half to the poor of the pariſh in which he moſt uſually 
reſides, and half to him who ſhall fue, with full coſts. 
The proſecution to be in ſix months, 

And in ſuch action, the proof the qualification ſhall 
lie on the perſon againſt whom it is brought. 

And if the defendant intends to inſiſt on any lands not 
contained in ſuch oath, he ſhall, at or before the time 
of pleading, deliver to the plaintiff or his attorney a 
notice in writing, ſpecifying ſuch lands, and the pariſh 
and county where they are fituate (offices and benefices 
excepted, which it mall be ſufficient to aſcert>in by 
their uſual names): And, if the plaintiff in ſuch ſuit 
ſhall think fit thereon not to proceed further, he may 
with leave of the court diſcontinue ſuch ſuit, on pay- 
ment of coſts to the defendant as the court hall award. 
And upon trial no eſtate, but what is contained in 
the oath and notice, ſhall be admitted as 425 part of the 
qualification, 

Provided, that where the quali Gration or any part 
thereof conſiſts of rent, it ſhill'be ſufficient to ſpecify in 
fach oath or notice, {o-much of the lands, out of which 
ſuch rent is iſſuing, as ſhall be of ſulicient val ue to 
anſwer ſuch rent. — 

And if the plaintiff. or informer ſhall diſewntinioe 
(otherwiſe than as. aforeſaid) or. bei non- ſuit, or judg- 


ment be given againſt bim, he ſhall pay treble colts. 


But this act ſhall not extend to any city, towh, or li- 
berty, having juſtices: of their oon; nor to any peer, 


lord of the privy council, jugge, attorney or ſolicitor ge- 


xeral, or to the juſtices of the great {effions for Cheſhire 
and Wales, or to the eldeſt ſon or heir apparent-of a peer, 
or of any perſon qualified to ſerve as a knight of a ſhite. 
Nor to the officers of the board of green eloth, or 
principal officers of the navy, or the two ander- ſeeretaries 
in each of the offices of the principal ſecretary of ſtate, 
or the ſccretary of Chelſea college, in their reſpeRive liber 
ties; nor to the heads of colleges or halls, or vicechan- 
le of either of rms VI wu or to the " WHEYoN of 
9 or Cambridge. £1 
And by 1 E. 2. & 13. and 50 3 c. g- An perſons 
wag vere deer at _ came of his late er or 
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who have been or ſhall be appointed juſtices by any com- 
miſſion granted or to be granted by his preſent majeſty 
or any of his ſucceſſors, and have taken and ſubſcribed, 
or ſhall after the iſſuing of the firſt commiſhon whereby 
they ſhall be appointed juſtices have teken and ſubſcribed 
the oath of office before the clerk ot the peace or his 
deputy as aforefaid, and alſo this oath, ſhall not be ob- 
liged during the reign of his preſent majeſty, or during 
any future reign in which ſuch oaths ſh-]] have been fo 
taken and ſubſcribed, to teke and ſubſcribe the ſame 
2gain, And generally there is, an indemnifying clauſe 
in ſome act in almoſt every ſeſſion of parliament, pro- 
vided they qualify as aforeſaid according to the 18 G, 2. 
c. 20. within a time in ſuch att limited. 

3. Alſo he ſhall within ſix months take the oaths of 
allegiance, ſupremacy, and abjuration, and make and 
ſubſcribe the declaration againſt tranſubſtantiation, in 
one of the courts at Meſiminſter, or at the general or 
quarter ſeſſions of the place where he ſhall be or rclide, 
as other perſons qualifying for offices. 


IJ. Fees to be taten by juſtices of the peace. 


In the oath of office abovementioned are theſe words ; 
Had that you take nothing for your office of juſtice of the peace 
to be dine, but of the king, and fees accuſtomed, and calls li- 
mited by flatute, g 

And by ſtatute their fees in many caſes are limited and 
aſcertained; as is noted under their reſpective titles where 
they fall in throughout this book. 

And for the reſt, it is provided generally by the ſtatute 
of the 26 G. 2. c. 14. That the juſtices at Midſummer 
ſeſſions 1753, ſhall ſettle a table of their clerks fees; 
which being approved by the juſtices at the next ſucceed- 
ing ſeſſions, with ſuch alterations as the juſtices there 
ſhall think proper, ſhall be laid before the judges at the 
next aſſizes, who ſhall confirm the ſame with ſuch alter- 
ations, additions, or abatements, as to them ſhall appear 
juſt and reaſonable : And the ſeſſions from time to time 
may make any other table of fees, and after the ſame 
ſhall have been approved by the next ſucceeding ſeſfions, 
ſhall lay the fame before the judges at the next aflizes, 
who may ratify the ſame in like manner: and no table of 
fees ſhall be valid, until confirmed by the judges. /. 1. 

And if after three months from the time tnat ſuch table 
ſhall be confirmed, any juſtice's clerk ſhall demand or 
take any other or greater fee then ſhall have been ſo con- 
* B 4 fir med, 
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firmed, he ſhall forfeit 201, to him wha ſhall ſuc in three 
months, /. 2,4, 

And the ſaid table of fees ſhall be depoſited with the 
clerk of the peace, who ſhall cauſe true copies thereaf 
to be kept conſtantly in a conſpicuous part of the room 
where the ſeſſions are held, on pain of 101. /. 3. 

And by the 27 G. 2. c. 10. In Middleſex, the like table 
ſhall! be confirmed, by the two lords chief juſtices, and 
the lord chief baron or any two of them. / 4. 


* 


V. Some general directions relating to juſtices of the 
peace, not falling under any particular title of this 
book. | 


1. Regularly, juſtices of the peace ought not to exe- 
cute their office, in their own caſe; but cauſe the offen- 
ders to be convened or carried before fome other juſtice, 
or deſire the aid of ſome other] aftice being preſent. Delt, 


6. 173. | | 
By Hol Ch. J. M. 10 W. The mayor of Hereford was 
laid by the heels, for fitting in judgment in a cauſe where 
he himſelf was leſſor of the plaintiff in ejectment, though 
he by the charter was ſole judge of the court, 1 Salk, 


396. 
7 3 Au. The cafe of Foxham tithing in the county of 


Wilts. A juſtice of the peace was ſurveyor of the high- 


ways, and a matter which concerned his office coming 
in queſtion at the ſeſſions, he joined in making the order, 
and his name was put in the caption. By by Holl. Ch. ]. 
It ought not to be; as if an action be brought by my lord 
chief juſtice Trevor in the court of common pleas, it muſt 
be before Edward Nevill, knight, and his aſſociates, and 
not before Thomas Trevor, Sc. And it was quaſhed. 3 


Salt. 607. 


AN. 16 G. 2. Great Chart and Kennington, An order 
of removal of a poor perſon from Great Chart to Kenning- 
ton was quaſhed, becauſe one of the juſtices who made 
the order was an inhabitant of Great Chart at the time, 
and charged to the poor rate there. And by the court, 
no rule of law or reaſon is more eſtabliſhed, than that a 
judge ought to ſtand diſintereſted. Burreu's Settlm. Caf, 
194. a 
vs "9 in ſome caſes, if the juſtice ſhall act in his own 
cauſe, it ſeemeth to be juſtifiable ; as when a juſtice ſhall 
be aſſaulted, or (in the doing his office eſpecially) ſhall 


be abuled to his face, and no other juſtice preſent with 


him; then it ſeems he may commit ſuch offender until he 
mall 
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ſhall find ſureties for the peace or good behaviour, as the 
caſe ſhall require: But if any other juſtice be preſent, it 
were fitting to deſire his aid, Dalt, c. 173. Str. 420, 
ZI. 
l And by the 16 G. 2. c. 18. (which ſeems to have been 
made in conſequence of the determination in the caſe of 
Great Chart and Kennington aforeſaid) the juſtices may do 
all things appertaining to their office, ſo far as the ſame 
relates to the laws for the relief, maintenance, and ſet- 
tlement of the poor; for paſſing and puniſh vagrants; 
for repair of the highways; or to any other laws concern- 
ing parochial taxes, levies, or ratesz notwithſtanding that 
they are rated, or chargeable with the rates within an 
place affected by ſuch their acts. Provided that this ſhall 
not empower any juſtice for any county at large, to act in 
the determination of any appeal to the quarter- ſeſſions 
of fuch county, from any order, matter, or thing, relat- 
ing to any ſuch pariſh, tawnſhip, or place, where ſuch 
juſtice is ſo charged or chargeable. 
And as it is unjuſt in many caſes far the magiſtrate to 
act in his own cauſe, ſo it is alſo imprudent: To which 
purpoſe the advice of lord Cote is applicable, who upon 
the occaſion of mentioning a certain judge, who made a 
ſettlement of hiseſtate which was voidin law, and brought 
an action in his own name, which all the other judges, 
of his own ſhewing in the count, were of opinion did 
not lie, makes this obſervation, that it is not ſafe for 
man (be he never ſo learned) to be of counſel with him- 
ſelf in his own cauſe, but ta take advice of other great 
and learned men; and the reaſon he gives is, for that 
men are generally more fooliſh in their own concerns, than 
in thoſe of other people, 1 I. 377. 


2, If a juſtice exceed his authority, in granting a war- Ang without 
rant, yet the officer muſt execute it, and is indemnified authority, 


for ſo doing; but if it be a caſe wherein he hath no 
juriſdiction, or in a matter whereaf he hath no cognizance, 
the officer ought not to execute ſuch warrant; ſo that the 
officer is bound to take notice of the authority and juriſ- 
diction of the jultice, Cra. Car. 394. 10 Co. 76. 

Thus if a juſtice ſend a warrant to a conſtable to take 
up one for flander, or the like, the juſtice hath no juriſ- 
diction in ſuch caſes, and the conſtable ought to refuſe 
phe execution of it. Mood. b. I. c. 7 

But by the 24 C. 2. c. 44 If the officer in fix days after 
demand ſhall grant to the party complaining a peruſal and 
copy of the warrant, he ſhall not be liable to any action, 
but the juſtice only, 

3. T. 


26 Juſtices of the peace. 
Whe'her they 3. T. 2 C. Pancras and Rumbald. There was an order 
may ſuperſede of two juſtices for the removal of a poor perſon, from the 
— 1 pariſh of Pancras to Rumbald. Within three days, the 
juſtices reciting that they were ſurprized, ſuperſeded itz 
and commanded the church-wardens to return the former 
order to be cancelled, It was infifted, that the juſtices 
could not iſſue ſuch a ſuperſedeas. But by the court, The 
ſuperſedeas is well ſent by the juſtices, and to prevent the 
chaige of an appeal. And the laſt order was confirmed. 
Str. 6. | 
Cannot deter- 4. In the caſe of the mayor and corporation of York againſt 
pune in cales Sir Lionel Pilkington, May 14, 1742, The plaintiffs claim- 
pf tore). ed the ſole right of fiſhing in the river Ouſe, and the de- 
ſendant claimed a right likewiſe; and a bill and croſs bill 
were brought in chancety to eſtabliſh their ſeveral rights. 
W hilft thele fuits were depending, the plaintiffs cauſed 
the agents of the defendant to be indicted at 7or# feſhons 
for a breach of the peace in fiſhing in their liberty. 
A motion was made in behalf of the defendant, to ſtop 
the proſecution, By the lord chancellor Harkwicke : This 
court hath not originally and ſtrictly any reſtraining power 
over criminal protecutions; but, in this caſe, if the de- 
tendant had applied to the attorney general he would have 
granted a noli proſequi, If an attion of treſpaſs had been 
brought, this court would. have ſtopped them. But, tho? 
I cannot grant an injunction, yet as the parties have 
ſubmitted their right to this court, I can make an order 
to reſtrain the paities from procecding at the ſeſſions, 
till the hearing of the cauſe in this court, aud till 
further order. Which order was made accordingly. 2 
Atk. 302. | 
Not to condemu s ſummary convictions, the party ought to be 
1 unn heard, and for that purpoſe ought to be ſummoned in 
fact; and if the juſtice proceed againſt a perſon without 
ſummoning him, it would be a miſdemeanor in him, for 
which an information would lie. 1 Salk. 181. L. Raym. 
1407. Str. 678. - 
But before an information is granted, the court will 
\ firſt require, that the conviction be removed before them. 
Str. 915. | | 
E. 11 C. 2. K. and Harwood. The defendant being a 
Juſtice of the peace, was convicted on an information, for 
a conviction by him made of an alehouſe-keeper, who was 


never ſummoned or heard, It was moved, as of courſe, to 


diſpenſe with his appearance, This was oppoſed, unleſs 
tnete was ſome reaſon given, or affidavit made. And upon 
debate the court reſolved, it was not of courſe; and the 
defendant afterwards appeared in perſon, Str, 1088. 


6, 4, 


Yuftices of the peace: 


6. M. 9 G. K. againſt Todd and others. By the 6 G. Refuftng 19 pro- 
depending before 
them, 


c. 21. the juſtices of the peace have a juriſdiction given 
them in ſome caſes to receive an information, and make 
their determination, upon a ſeizure of brandy. Upon in- 
formation exhibited by the'officer of the cuſtoms, the fact 
appeared not to warrant the ſeizure; but the juſtice, in 


favour of the officer refuſed to diſmiſs the information, fo 


as the owners might have their brandy again. And now a 
mandamus was moved for, to compel him to determine the 
matter; which was granted accordingly. Str. 5 30. | 

H. 7G. K. againſt Newton and others. By the 1 G. 
e. 13. J 11. it is enacted, that two juſtices may ſummon 
any perſon to take the oaths before them ; and if they do 
not appear, then on oath of ſerving ſuch ſummons, the 


juſtices are to certify the ſame to the quarter ſeſſions, where 
if the party ſo ſummoned doth not appear to take the oaths, 


he ſhall ſtand convicted of recuſancy. The defendants 
were juſtices of the peace, and iſſued their ſummons ac- 
cordingly ; but coming afterwards to underſtand, that the 
party was a gentleman of faſhion, and not ſuſpected to be 
againſt the government; left a tranſaction of this nature 
ſhould be an imputation upon him, they refuſed to give 
the proſecutor his oath of the ſervice of ſuch ſummons, 
that the matter might go no further, And now upon 
motion againſt them for an information, the court declared, 
that the juſtices had no diſcretionary power to refuſe 'to 
put the act in execution, and therefore granted an infor- 
mation againſt them. Str. 413. a | 


7. Where a ſpecial authority is given to juſtices out of Autharity to ap- 


| . : , ö * . Pear on the face 
ſeſſions, it ought to appear in their orders, that that au „ 


ee was exactly purtued. 2 Salt. 475. 
beg. 


n all caſes where juſtices may heat and determine To make a te- 
out of ſeſſions (viz. on their own view, or confeſſion, or cord ol their pro- 


oath of witneſſes) the juſtices ought to make a record in 
writing under their hands of all the matters and proofs ; 
which record notwithſtanding in matiy caſes they may 
keep by them. Halt. c. 115. 


9. And if upon ſuch conviction, the offender is to be Ty eſtreat fines, 


fined to the king, then the juſtices are to eſtreat ſuch fine, 
and to ſend the eſtreat into the exchequer, whereby the 
barons. of the exchequer may cauſe the faid fine or forfei- 
ture to be levied for the king's uſe. Dalt. c. 115. 


10. Lord Hale ſays (contrary ta the opinion. of Lord Whether a juſ- 
tice may iſſue his 


J / L 3 warra t for of- 
for apprehending perſons charged of crimes within the fençes cognizable 


cognizance of the ſeſſions, and bind them over to appear ©» in the lei- 
at the ſeſſions, although the offender be not yet indicted, 8. 


Coke) that the juſtices out of ſeſſions may iſſue their warrant 


1 H. H. 579. 


But 
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But in another place he ſays, this ſeemeth doubtful; and 
that one thing which ſeemeth to make againſt it is, that in 
moſt caſes of this nature, though the party were indicted, 
or an information preferred, yet a capias was not the 
firſt proceſs, but a venire facias, and diſtringas. 2 H. H. 
113. | 
* Mr. Hawkins on this point ſaith thus: It ſeems that 


anciently no one juſtice could legally make out a warrant 


for an offence againſta penal ſtatute, or other miſdemeanor, 
cognizable only by a ſeſſions of two or more juſtices ; for 
that one ſingle juſtice hath no juriſdiction of ſuch offence, 
and regularly thoſe only who have juriſdiction over a cauſe 
can award proceſs concerning it; yet the long, conſtant, 
univerſal and uncontrolled practice of juſtices of the peace, 
ſeems to have altered the law in this particular, and to 
have given them an authority in relation to ſuch arreſts, 
not now to be diſputed, 2 Haw. 84, 

However, as the authority of juſtices of the peace is by 
the ſtatute law, and no ſtatute hath expreſly given to them 
ſuch power (unleſs in ſpecial cafes; which operate againſt, 
rather than eftabliſh, a general power); it ſeemeth beſt in 
ordinary caſes, and more conſonant to the practice of the 
ſuperior courts, to ifſue a ſummons againſt the offender, 
and not a warrant, in the firſt inftance ; unleſs in cates of 
felony, or where the offender in other reſpects is to ſuffer 
corporal puniſhment, 


11, Foraſmuch as moſt of the buſineſs of a juſtice of 


the peace, conſiſteth in the execution of divers ſtatutes, 


which cannot be ſufficiently abridged, but that they will 
come ſhort of the ſubſtance and body, thereof, therefore 
it ſhall be ſafeſt for the juſtices to have an eye to the 
ſtatutes at large, and thereby to take their further and 
better directions, for their whole proceedings: For (as 


lord Coke obſerveth) abridgments are of good and neceſ- 
ſary uſe to ſerve as tables, but not to ground any opinion, 


much leſs to proceed judicially upon them. Dat. c. 173. 

12. In like manner, it is not ſafe for them to truſt al- 
together to the care and judgment of their clerks, in 
drawing warrants and other inftruments; much lefs, to 
the {kill of pariſh officers in making copies of orders, and 
the like: But rather it is adviſable to have good printed 


forms; and inſtead of copies to be taken upon occaſion, 
to make out duplicates, | 


VI. Weir 
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VI. Their indemnity and protection by the law in the 
right execution of their office ; and their punifomens 
for the omiſſion of it. 


1. A juſtice of the peace is ſtrongly protected by the meer. 


law, in the juſt execution of his office. 

Thus in the firſt place, he is not to be ſlandered or 
abuſed ; as appears by the following report: M. 11G. 
Alion and Blagrave. The plaintiff declared, that he was 
a juſtice of the peace, and that upon a n of him 
and the execution of his office, the defendant ſaid, Ton 
are a raſcal, a villain, and a har. After verdia — the 
plaintiff it was moved in arreſt of judgment, that theſe 
words are not aionable. It was urged for the plaintiff; 
There is a great difference between magiſtrates and com- 
mon tradeſmen: Words of the latter muſt affect them in 
their particular way of dealing; but any thing that tends 
to impeach the credit of the former is actionable: And 
although an indifment might not lie for theſe words, as 
perhaps not tending to a breach of the peace, yet never- 
theleſs they are adtienable; for in many caſes words are 
actionable which are not indictable. After conſideration, 
Pratt Ch. J. delivered the opinion of the court, that 
though raſcal and villain were uncertain, yet being joined 
with liar, and ſpoken of a juſtice of the peace, they did 
import a charge of acting corruptly and partially, and 
therefore there ought to be judgment for the plaintiff, 
Str. 617. L. Raym. 1 

Afterwards, T. 15 G i. Kent and Peacock. Theſe words 
ſpoken of a juſtice of the peace in the execution of his 
office, and relating thereto, were held actionable, viz. 
Mr. Kent is à rogue; according to the aforeſaid caſe of 
Alon and Blagrave. Str. 1168. 

Z. 7 G. K. and Reve!. The defendant was indicted, for 
ſaying of Sir Edward Lawrence a juſtice of the peace, in 
the execution of his office, You are a rogue and a liar. It 
was moved, after verdict for the king, in arreſt of judg- 
ment, that though the juſtice might have committed him 
for the contempt, yet the words are not indictable, ſince it 
is not to be preſumed they would provoke the juſtice to a 
breach of the peace, which is the reaſon why indiments 
have been held to lie for words. But by the-court, The 
allowing he might be committed, ſhews they were indict- 
able, It is true, the juitice may meke himſelf judge and 
puniſh him immediately but &11;- if he thinks proper to 
proceed leſs ſummarily by way of „ he * 

he 
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The true diſtinction is, that where the words are ſpokeri 
in the preſehce of the juſtice, there he may commit; 
| but Where it is behind his back, the party can be only in- 
dicted for a breach of the peace. Judgment for the king. 
Str. 420. ; 
T. 14G. 2. K. and Potock: An information was moved 
for againſt the defendant, on account of words ſpoken of 
Mr. Kent à juſtice of the peace. And the affidavit ſtated 
that in a converſation about a warrant granted by Mr 
Kent, the defendant aſked, if Mr. Kent was a ſworn juſtice ; 
and bring anſwered, to be ſure he was, elſe he would not 
act, the defendant replied, If he is a ſworn juſtice he is a 
rogue, and a foreſuwworn rogue, To this it was objected, that 
the words were not fpoken to him in the execution of his 
office, but only in relation to what he had formerly done; 
And by the court, 'There ought to be no information; it 
is not the fame inſult and contempt, as if ſpoken to him in 
the execution of his office, which would make it a matter 
indictable. Str. 1157. | 

Nevertheleſs, according to the diſtinction in the afore- 
ſaid caſe of Alon and Blagrave, although an information or 
indidtment might not lie, yet it doth not follow but chad 
the words were a&:onable ; and fo it feemeth to have been 
held in the caſe laſt but one abovementioned, of Kent and 
Peacock, which ſeemeth to have been no other than an action 
brought for this very ſame offence, after it had been de- 
termined that an information would not lie. x 
In the next place; he is not puniſhable at the ſuit 6 

the party, but only at the ſuit of the king, for what he 
doth as judge, in matters which he hath power by law to 
hear and determine without the concurrence of any other 
for regularly no man is liable to an action for what he doth 
as judge: But in caſes wherein he proceeds miniſterially, 
rather than judicially, if he acts corruptly, he is liable to 
an action at the ſuit of the party, as well as to an infor- 
mation at the ſuit of the king. 2 Haw. 85. | 

And more explicitly, in the caſe of the king agaitft 
Young and Pitts, eſquires, juſtices of the peace for Mili- 
hire, E. 31 G. 2. which was upon an information moved 
for againſt the juſtices, fot arbitrarily and unreaſonably re- 
fuſing to grant analehouſe licence; lord Mansfield Ch. J. de- 
clared, that the ccurt of king's bench hath no power or claim 
to review the reaſons of juſtices of the peace, upon which 
they form their judgments in granting licences, by way of 
appeal from their judgments, or over-ruling the diſcretion 
in that behalf intruſted to them. But if it clearly ap- 
pears, that the juſtices have been partially, maliciouſly, 
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or corruptly influenced in the exerciſe of this diſcretion, 
and have (conſequently) abuſed the truſt repoſed in them, 
they are liable to proſecution, by indictment, or informa. 
tion; or even, poſſibly, by action, if the malice be very 
groſs and injurious. If their judgment is wrong, yet their 
heart and intention pure, God forbid that they ſhould be 
puniſhed. And he declared that he ſhould always lean 
towards favouring them; unleſs partiality, corruption, or 
malice ſhall clearly appear, Mr. Juſtice Deniſon alſo ex- 
preſsly allowed the diſcretionary power of the juſtices in 
granting licences, without appeal from their judgments, 
or having their juſt and honeit reaſons reviewed by any 
body. But yet, an improper and unjuſt exerciſe of theie 
diſcretion, he ſaid, ought to be under conttoul. But it 
muſt be a clear and apparent partiality or wilful miſbe- 
haviour, to induce the court to grant an information: Not 
a mere error in judgment. Mr. Juſtice Faſler concurred 
in the ſame genera} principles. And Mr. Juſtice Milmot 
was allo very explicit, that the fole ditcretion of granting 
licences is in the juſtices of the diviſion. Which being ſo, 
the rule is invariable, that this court will never interpoſe 
to puniſh a juſtice of the peace for a mere error in 
judgment. Therefore, even ſuppoſing the juſtices in the 
preſent caſe to have been miſtaken from beginning to end; 
yet there is no ground, from any of the affidavits, to infer. 
any partiality, malice or corruption, And. the court, 

eing unanimouſlly of opinion, that the juſtices had acted 
in this affair with candour and impartiality, diſcharged 
the rule to ſhew cauſe, with coſts. Burrow, Mansfield. 
556. | ; 

And in the caſe of the King and Cox, E. 32 C. 2. On 
ſhewing cauſe why an information ſhould not. be granted 
againſt the defendant being a juſtice of the peace, for re- 
fuſing to receive an information againſt a baker for exer- 
ciſing his trade on a Sunday; the court declared, that they 
would never grant an information againſt a juſtice for a 
mere error in judgment: But in this cafe they were of 


opinion that the juſtice had acted right in refuſing; and. 
they ordered the rule to be diſcharged, with coſts. Burrow, 


Mansfield. 785. 


And finally, in the caſe of the King againſt Palmer and. 


Baine, eſquires, and others, E. 1 G. 3. Upon ſhewing 
cauſe why an information ſhould not be granted againſt 


two juſtices of the peace and others, for a miſdemeanor, 
relating to the conviction of a poacher, and the circum- 


ſtances attending it; the court thought proper, on con- 
ſideration of the affidavits, to diſcharge the rule, as to all 
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the defendants; with coſts to be paid to the juſtices, but 
without coſts as to the others. And they were, upon this 
occaſion, moſt explicit in their declaration, that even 
where a juſtice aQs illegally (which however was not the 
preſent caſe), yet if he has acted honeſtly and candidly, 
without oppreſſion, malice, revenge, or any bad view or 
ill intention whatſoever, the court will never puniſh him 
in this extraordinary courſe of an imformation ; but leave 
the patty complaining to their ordinaty legal remedy or 
method of proſecution, by action or by indiziment. Burrow, 
Mansfield, 1162. 

And the juſtice ſhall not be liable to be puniſhed both 
ways, that is, both criminally and civilly ; but before the 
court will grant an information, they will require the 
party to relinquiſh his civil action, if any ſuch is com- 
menced. And even in the caſe of an inditmegt, and 
though the indictment is actually found, yet the attorney 
general (on application made to him) will grant a 1011 
preſegui upon ſuch indictment, if it appear to him that 
the proſecutor is determined to carry on a civil action 
at the ſame time. Burrow, Mansfield. 719. K. and Field- 

ip. MY. 2. | 

In the next place, by the 7 J. c. 5. it is enacted, that 
if any action ſhall be brought againſt a juftice for any thing 
gone by virtue of his office, he may plead the general iſſue, 
and give the ſpecial matter in evidence; and if he recovers, 
he ſhall have double coſts. 

And by the 21 J. c. 12. ſuch action ſhall. not be laid, 
but in the county where the fact was committed. 

And moreover, by the 24 G. 2. c. 44. it is enacted, that 

no writ ſhall be ſued out againſt, or copy of any proceſs at 
the ſuit of a ſubject ſhall be ſerved on any juſtice, for any 
thing done by him in' the execution of his office; until 
notice in writing ſhall have been given to him, or left at 
his uſual place of abode, by the attorney for the party, one 
month before the ſuing out, or ſerving the ſame z contain- 
ing the cauſe of action, and indorſed with his name and 
place of abode ; for which he ſhall be intitled to a fer of 
208, and no more. /. 1. x 
And unleſs it is proved upon the trial, that ſuch notice 
2 given, the juſtice ſhall have a verdict and cofts, 
. ras 
And the juſtice may at any time, within one month after 
ſuch notice, tender amends to the party complaining, or to 
his attorney; and if the fame is net accepted, he may plead 
_  fuch tender in bar to the action, together with the plea of 
not guilty, and any other plea with leave of the court; 
| | and 
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and if upon” ilſue joined, the jury ſhall find the amends 
fendered to have been ſufficient, they ſhall give a verdi&t 
for tbe defendant; and in ſuch caſe, or if the plaintiff ſhall 
be nonſuit; or difcontinve, or if judgment be given for the 
defendant upon demurrer, the juſtice ſhall be intitled to 
the like coſts, as if he had pleaded the general iſſue only. 
And if the jury ſhall find that no amends, or not ſufficient, 
were tendered, and alſo againſt the defendant on ſuch 
other plea, they ſhal) give a verdi& for the plaintiff,” and 
ſuch damages, as they ſhall think proper, Which he ſhall 
recover with coſts, /. 2. ED, | 

And if the juſtice ſhall neglect to tender amends, or ſhall 
have tendered inſufficient, before the action brought, he 
may, by leave of the court before iſſue joined, pay into 
court ſuch ſum as he ſhall ſee fit; whereupon ſuch pro- 
ceedings and judgment ſhall be had, as in other actions 
where the defendant is allowed to pay the money into court. 


; Ani no evidence ſhall be permitted to be given by the 
plaintiff on trial, of any cauſe of action, except ſuch 
as is contained in the notice. fo 5; Nö . 

And no action ſhall be brought againſt any conſtable ot 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience to the warrant of a 
juſtice, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch watrant, and the ſame Hath been 
refufed or neglected for fix days after ſuch demand: And 
if after compliance therewith; any ſuch action ſhall be 
brought, without making the juſtice, who ſigned the 
warrant, defendant; on producing and proving ſuch 
warrant at the trial, the jury thall give their verdict for 
the defendant, notwithſtanding any defect of juriſdiction 
in the juſtice. And if ſuch action be brought jointly againſt 
the juſtice” and conſtable, on proof of ſuch warrant the 
jury (hall fizd for the conſtable: And if the verdict ſhall 
ee againſt the juſtice, the plaintiff ſhall recover his 
coſts agalnſt him, to be taxed'in ſuch manner by the pro- 
per officer, as to include ſuch coſts as the plaintiff is liable 
to pay to ſuch defendant; for whom ſuch verdict ſhall be 
e n 
And moreovet, no action ſhall be brought againſt any 
juſtice for any thing done in the execution of his office, 
unleſs commenced within fix months after the act com- 
mitted. / 8. u ü 
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2. On the other hand; it is enacted Kkewiſe, by the laſt Their punihs 


mentioned ſtatutes, that where the plaintiff in (uct f &ion * 
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againſt a juſtice, ſhall obtain a verdiR, and the judge ſhall 
in open court certify on the back of the record, that the 
injury for which ſuch action was brought, was wilfull 
and maliciouſly committed, the plaintiff ſhall have double 
coſts, 24 C. 2. c. 44. / 7 

Moreover, if a juſtice, will not, on complaint to him 
made, execute his office, or ſhall miſbehave in his office, 
the party grieved may move the court of king's bench for 
an information, and afterwards may apply to the court of 
chancery to put him out of the commiſſion. Crom. 7. 
2 Ath. 2. | | | 

But the moſt uſual way of compelling them to execute 
their office in any caſe, is by writ of mandamus out of the 
king's bench. | 

And in actions brought againſt the juſtices, (for miſde- 
meanor in the execution of their office), they are obliged 
to ſhew the regularity of their convictions; and the infor- 
mations laid before them, upon which the convictions are 

rounded, muſt be produced and proved in court. 1 Se,. 

85% 372. Hill and Bateman. 12G, | 

In the caſe of the King and Symonds, E. 9 G. 2. An 
information was moved for againſt the defendant, for 
aſſaulting and beating the mayor of Yarmouth, being a 
juſtice of the peace, in the execution of his office. G 
ſhewing cauſe, the- queſtion was, Whether the defendant 
could juſtify, the mayor having ſtruck him firſt, By lord 
Har dwicke chief juſtice : He may juſtify it; for though a 
magiſtrate is protected by the Jaw whilſt he is in the 
execution of his office, yet in this inſtance he hath 
forfeited that protection, by beginning a breach of the 


peace himſelf, Caſes in the time 8 Lord Hardwicke, 240. 


T. 12G. 3. X. & Skinner, n motion to. quaſh an 
indictment againſt Mr Skinner a juſtice of the peace for 
the town of Poole, for ſcandalous words ſpoken by him 
in the general ſeſſions of the peace, in which he ſaid to 
the grand jury, “ You have not done your duty; you 


„e have diſobeyed my commands: you are a feditious, 


« ſcandalous, corrupt, and perjured jury.” —[t was 
urged. in. ſupport of the indictment, that it was of high 
importance that the jury, who are one of the main 
pillars of the conſtitution, ſhould not be thrown into 
open contempt ; that an action by any of them ſeparaie 
would not Þe good, becauſe the offence is not againſt 
them in their ſeveral and ſole capacity, but againſt them 
as one body, as a grand jury; and neither could they ſue 
jointly, becauſe they are no corporate body: therefore 
the remedy by indictment is proper and neceſlary, and is 
3 


7 
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the only remedy they can have, this being the natural 
and uſual proceſs in all crimes againſt the public.— On 
the other hand, againſt the indictment, it was contended, 
that this is a new and very ſingular proceeding, If the 
words were nat ſpoken againſt the jury in the execution 
of their office, they are not words liable to an indict- 
ment; and if they were ſpoken, whilſt they were ſitting 
in the execution of their, office, the judge was alſo fitting” 
in the execution of his office ; and the principle is clear, 
that a judge of a court of record is not liable to an in- 
dictment for words ſpoken by him fitting as judge, — 
By lord Mansfield chief allles: As the counſel in ſup- 
port of the indictment have not found any precedent 
in the hiſtory of England for an indictment of this kind, 
I am willing to give them time till next term to find any. 
W hat the counſel on the other fide have obſerved is very 
juſt ; neither party, jury, nor judge, can be put to anſwer, 
civilly or criminally, for words ſpoken in office, If the 
words ſpoken are opprobrious, or not relevant to the 
caſe in hand, the court will take notice of them as a 
contempt, and examine on information. Tf any thing of 
mala mens is found on ſuch inquiry, it will be puniſhed 
ſuitably. The words are extremely improper. If the 
party were not a borough juſtice, I think there might be 
ground to apply to the great ſeal to remove him from his 
office. But to go upon an indictment, would be ſub- 
verſive of all ideas of a conſtitution, If any precedent 
can be found, you ſhould have time to make ule of it; 
otherwiſe it would be proper to quaſh the indictment 
immediately, Left. 55. | 


By the 18 G. 2. c. 20. If any perſon ſhall act as juſtice 


without a qualification of 1001. a year, and without 
"making, oath at the ſeſſions, as before is mentioned; he 
ſhall forfeir 1001, half to the poor, and half to him that 
ſhall ſue, with full coſts. 


Other matters relating to the very extenſive office of 
this magiſtrate, may be found under their proper heads, 
in ld every title of this book. | 
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Labourers. See Servants. 
Landlord and tenant. See Diffreſs. 
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H E land tax hath ſucceeded into the place of the 

ancient fifteenths and ſubſidies : And the land tax 

acts are framed in many reſpects after the manner of the 
ancient ſubſidy acts. 

We meet with the payment of fiſteenths as far back as 

the ſtatute of Magna Charta; in the concluſion of which, 

the parliament grant to the king, for the conceſſions by 


him therein made, a fifteenth part of all their moveable 
goods, 


This taxation was originally ſet upon the ſeveral indi- 
viduals, Afterwards, to wit, in the eighth year of Edward 
the third, a certain ſum was rated upon every town, by 
commiliioners appointed in the chancery for that purpoſe, 
in like manner as commiſſioners are now appointed by the 
ſeveral land tax acts for carrying the ſaid acts into execu- 
tion; which commiſſioners rated every town at the fifteenth 
part of the value thereof at that time, and their tazation 
was recorfied in the exchequer : And the inhabitants rated 
themſelves proportionably for their ſeveral parts, to make 
up the general ſum upon the whole townſhip. This fif- 
teenth amounted in the whole to 29,0001, or near there- 
abouts, | 
But as the neceſſities of government multiplied, and 
the values of things increaſed, this fifteenth was inſuffi- 
cient for the * [i of the public ; and thereupon the 
number of fifteenths was augmented to two or three kf- 
teenths, Which ſtil] proving defective, another and quite 
different taxation was ſuperadded, namely the ſubſidy ; 
which was an aid to be levied of every ſubject ef his 
lands or goods, after the rate of 4s in the pound for 
lands, and 288d for goods. And accordingly, in the 
ancient ſubſidy acts, there is firſt a grant of ſo many f 
teenths, and then the grant of a ſubſidy. | | 
Theſe fifteenths were certain, as hath been ſaid, from the 
time of the eighth of Edward the third; but the ſubſidy 
was uncertain, and amounted anciently to about 70, ooo]; 
and a ſubſidy of the clergy at the ſame time (including 
the monaſteries) was 20,0001. In the 8 Eliz. a ſubſidy 
amounted to 120,000], In the 40 Eliz. it was not above 
78,0001. Afterwards it feil to 70,0001; and by reaſon 
of a looſe and uncertain way of aſſeſſing the ſame, kept 
continually decreaſing, until the parliament found it ne- 
cellary to change the method of taxation, and in the time 
, of the Jong parliament certain ſums were fixed upon the 
ſeveral counties; which courſe of taxation till continues. 
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Ta 4 Infl. 33, 34. Hume's Hiſt, of Eng. vol. 
M S277" Gilb. — toy ch. 14. nn 2 


The land tax acts are annual, but with little variation. 
The ſubje matter thereof, according to the natural order 
of the buſineſs, diſtributes itſelf under the following 
heads : 

I. The firft meeting of the commiſſioners, for iſſuing 

/ precepts to return aſſeſſors. 

II. The ſecond meeting: Charge to the af: Mert, and 
therein concerning the manner of laying the. 
aſſeſſment. 

ITT. The third meeting: Signing the aſſe ment, with 
warrant to collett. 

V. Fourth meeting: 7 be appeal, 

V. Collecting. 

VI. Collector paying to the receiver general. 

VII. Receiver paying into the exchequer, 

VIII. Duplicates to be tranſmitted. 

IX. General penally on officers not doing their duly. 

A. Tndemnity of officers in doing their duty. 


I. 1 be firſt meeting of the commiſſioners, for iſſuing 
precepis to relurn aſſeſſors. 
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P. No perſon ſhall be capable to act as commiſſioner in Qualification of 
any county or riding at large (the counties of Merionetb, commiſſioners, 


Cardigan, Carmarthen, Glamorgan, Montgomery, Pembroke, 
and Monmouth excepted) unleſs he be ſeized of lands, tee 
nements, or hereditaments, being freehold, copyhold, or 
leaſehold, over and above all ground rents, incumbrances 
and other reſervations, payable out of or in reſpect of ſuch 
leaſehold eſtates, which were taxed or did pay, in the year 
next before, in the ſame county or riding, for the value of 
.1001 a year of his own eſtate, | 

But this ſhall not extend to commiſſioners being in- 
habitants of cities, boroughs, towns corporate, or cinque 


ports, or the inns of court or chancery. 


And no attorney or ſolicitor, or perſon practiſing as 
ſuch, ſhall act as commiſſioner, without having 1001 a 
year as above. Nor ſhall any receiver general, or col- 
lector of any aid granted to his . act as com- 
miſſioner. 


And if any commiſſioner diſabled ſhall oreſums. to act, 


he ſhall forfeit 501 to him who ſhall ſue (i fix months, 


5 G. 3. c. 21.) 

And if there is not a ſufficient number of qualifi- d com- 

miſſioners within any city or place for which commiſhon- 
C 3 ers 


Land tax. 
ers are particularly appointed, the commiſfibners of the 
county may act therein. : 

To take the 2. And no commiſſioner ſhall act, until he hath taken 

oaths, the oaths of allegiance, ſupremacy, and abjuration, which 
ſhall be adminiftred to him by two or more commiſſioners, 
on pain of 2001 to the king. | 

Time and place 3. And they ſhall meet at the moſt uſual and common 

of meeting. places of meeting, on or before April 30. | 

Subdividiog, 4. At which firſt meeting, they may ſubdivide them- 
ſelves, and the other commiſſioners not then preſent, ſo as 
three or more be appointed for each diviſion ; but ſhall 
not thereby reſtrain any commiſſioners from acting in any 
other part of the county. 

And ſhall ſet down in writing, who, 'ahd what number 
of the commiſſioners ſhall act in each diviſion, and ſhall 
deliver a copy thereof to the receiver general, | 

Receiver general, 5. Which receiver general ſhall be appointed by the 
| Wha, king, or in purſuance of his directions; and ſhall have a 
ſalary allowed to him by the lords of the treaſury, not ex- 
ceeding 2d a pound, X 
And the death or removal of a receiver general ſhall be 
notified to two or more commiſſioners, by the commiſ- 
ſioners for the affairs of taxes, before the time of the firſt 
quarterly payment, | 
And the receiver general ſhall give notice under his 
hand and ſeal of his appointing a deputy (which appoftt- 
ment ſhall be alſo under hand and ſeal) to two or more 
commiſſioners, in ten days after the firſt meeting, and in 
ten days after the death or removal of a deputy. 

Commiſſioners 6. And the ſaid commiſſioners, at ſuch firſt meeting, 

fo rot down the ſhall ſet down in writing the ſums to be charged on each 

vita, diviſion, in proportion to the ſums which were aſſeſſed 


m of W. & M. 

ote: There is ſaid to have been a hearing on Feb. 10, 
1746, before the barons of the exchequer, upon the que- 
ſtion, whether the commiſſioners of the land tax, at their 
general meeting for the city and liberty of Meſiminſter, 
have power to alter the guota's in their ſeveral pariſhes, 
which was continued next day, and that the barons de- 


parliament only could redreſs the aggrieved pariſhes. 
But where the proportion upon any Civiſion ſhall ex- 
ceed 48 in the pound, by reaſon of the eſtates of papiſts 
and nonjurors having been charged double within ſuch 
diviſion, in the 4 V. & M. (the ſum raiſed in that year 
on every diviſion governing the proportions at preſent) and 
the ſaid eſtates are not now liable to pay double, by rea- 


ſon 


thereon by the land tax act, in the fourth year of the 


clared they could not depart from the 4 W. & M. and the 
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ſon of their being in the hands of perſons who have taken 
the oaths; in ſuch caſe, two or more commiſſioners may 
certify the fame to the barons of the exchequer, who may 
order ſo much of the proportion upon ſuch diviſion, to be 
abated, as exceeds the full ſum of 48 in the pound upon 
the eſtates therein. 
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7. Alſo, at ſuch firſt meeting, two or more commiſſion- Ifving precepts” 
ers ſhall direct their ſeveral or joint precepts (A) to ©? return aſſeſ- 


ſuch inhabitants, high conſtables, petty conſtables, 8 


liffs and other officers and miniſters, and ſuch number 
of them as they ſhall think moſt convenient, to be pre- 
ſentors and aſſeſſors, requiring them to appear before the 
ſaid commiſſioners, at ſuch time and place, not exceeding 
eight days after the date of ſuch precept, as they ſhall 
appoint. 

They ſhall alſo appoint aſſeſſors and collectors in pri- 
vileged and extraparochial places. 8 
But no perſon in a city, borough, or town corporate, 
ſhall be compelled to be an aſſeſſor or golleor out of the 
limits thereof. | he 

{And by the 20 G. 3. c. 17. At the ſaid meeting for 
appointing aſſeſſors, the commiſfioners ſhall cauſe to be 
delivered to each aſſeſſor, a printed form of an aſſeſſment, 
according to which they ſhall make their aſſeſſments; 
which ſhall be in this manner : 


County of N, An aſſeſſment made in . purſuance 

to wit, of an act of parliament paſſed in the 
For the pariſh year of his majeſty's reign, 
of —— in the for granting an aid to his majeſty 
{aid county. by a land tax to be raiſed in '; (ah 


Britain, for the ſervice of the year 


Names of proprietors. Names of occupiers. Sums aſſeſſed. 
A. 8B. — Himſelf, —— wo — 
A. B. —— — N C. D. — — — 
E. F. — C. D. — 1888 — — 
G. D. — — G. H. —— o — — — 
J. K. 

and 0 — N. O. . 
L. M. | 

R. 8. 
P. Q. — and 0 — — — — 
. | 
Signed this day of 17—. 
By us 
85 Akkon. 
C4 And 


Aſſeſſor not ap- 
pearinge 


Charge to the 
afleTors. 


Aſſeſſment on 
perional eſtaies. 


and loans owing from his majeſty. 


Land tax. 


And if any perſon or perſons ſhall hold or oceupy mef;: 
ſuages, lands, or tenements, belonging to different own- 
ers, the ſame ſhall be ſeparately and diſtincly rated in 
ſuch aſſeſſments, that the proportion of the land tax to 
be paid by each ſeparate owner ręſpectively may be known 
and aſcertained. ] N 


II. The ſecond meeting : Charge to the aſſeſſors, and 
therein concerning the manner of laying the 


aſſeſſment, | 25 


1. Aſſeſſor not appearing, without lawful excuſe to be 
made out on the oath of two witneſſes; or appearing, and 
refuſing to ſerve, ſhall forfeit to the king, not more than 
51, nor leſs than 40s. 
2. The commiſfioners ſhall openly read, or cauſe to be 
read to the aſſeſſors, the ſeveral rates, duties, and charges, 
and openly declare the effect of their charge unto them, 
and how and in what manner they ought to make their aſ- 
ſeſſments, and how to proceed in the execution of the act. 

Which ſhall be in the manner following ; that is to fay, 

3. Towards raiſing the ſums required (fuppoſing che 
tax to be Jaid at 4s in the pound for that year), the 
charge upon per ſonal eſtates ſhall be thus: viz. All perſons 
having an eſtate in goods, wares, merchandizes, or other 
chattels, or perſona} eſtate whatſoever, within Great Bri- 
tain or without, belonging to or in truſt for them, ſhall pa 
45 in the pound, according to the true yearly value there- 
of; that is to ſay, for every 1001 of ſuch ready money and 
debts, and for every 1001 worth of goods, 20s; and atter 
that rate for every greater or leſſer quantity, Excepting 
and deducting thereout ſuch ſums as they bona fide owe, 
and ſuch debts as the commiſſioners ſhall judge deſperate; 
and except ſtock upon lands and houſhold ſtuff, and debts 


* 


Every perſon having any publick ce or employment 
and their ſubſtitutes ſhall pay 4s. for every 20s of their 
ſalaries, Except military officers in the army or navy. 

Every perſon having an annuity or penſion out of the ex- 
chequer, or out of any branch of the revenue, or to be 
paid by any perſon whatſoever, ſhall pay 4s for every 20s; 
except ſalaties charged upon lands which pay to the full, 
and except annuities eſpecially exempted by act of parlia- 
ment. And except annuities paid to ſuperannvated com- 
miſſion or warrant fea officers, or to the widows of ſea offi- 
cers lain in the ſervice of the crown, And except money 


lent, 
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ſents or adyanced to the government, on the ſecurity of the 
act. And except turnpike tolls, and the ſalaries of turn- 
pike officers. | | TY b 
4. The charge upon real eſtates ſhall be as follows: — On real eltates, 
That the entire ſum may be raiſed, all manors, meſſuages, 
lands and tenements ; all quarries, mines of coal, tin and 
lead, copper, mundick, iron, and other mines, iron mills, 
furnaces, and other iron works; falt ſprings, and falt 
works ; all allom mines and works; all parks, chaſes, 
warrens, woods, underwoods, coppices; all. fiſhings, 
tithes, tolls, annuities, and all other yearly profits; and 
all hereditaments whatſaever—ſhall be charged with as 
much equality and indifference as poſſible, by a pound rate, 
to make up the ſeveral ſums charged by the act on each 
eounty or place. | 
5. Where manors, meſſuages, lands, tenements, tithes, Rent charge, 
and hereditaments are incumbered with rent charges, an- 
Nuities, fee- farm rents, rent ſeryice or other rents there- 
upon reſerved or charged, the owners thereof may detain 
out pf the payment of the ſame, a propbrtionable ſhare of 
the land tax; provided that ſuch rent or annual payment 
amount to 208 a year, or more. 5 x | 


G » 


6. Receivers of tee-farm rents, or other chief rents due pee.farm reaty 
to the king, or to any perſon claiming by grant or purchaſe ot the crown, 
from him (by which are meant ſuch fee-farm rents only, 
as are anſwerable to the king, or have been purchaſed from 
the crown by virtue of the ſtatutes of 22 C. 2. c. 6. and 
22 C23 C. 2. c. 24. or one of them, and which before 
March 25, 1693, were nat payable to any college, hoſpi- 
tal, reader in the univerſities, or other perſon exempted) 
ſhall allow 48 for every pound of the ſaid rents, and fo 
proportionably for any greater ſum than 10s, to the party 
paying the ſame ; on pain of 201 to the party grieved, 
with full coſts. Provided that ſuch deduction or allow- 
ance do not exceed the ſum aſſeſſed on the whole eſtate out 
of which ſuch purchaſed fee-farm rent iſſues, 

7. But nothing herein {hal charge any college or hall Charii-s ex- 
in Oxford or Camoridge, or the colleges of Mindſor, Eaton, ted. 
Winton, or Wejtmin/lcr, or the corporation of ine governors 
of the chatity for the relief of the poor widows and chil- 
dren ot clergymen, or the college vt Bromley, or any hoſ- 

Pita] for oc in reſpec of the ſites ot the [aid colleges, halls, 
or huipitals, or any of tae but dings within the walls or 
limits of the ſame : Or any maſter, fellow, or ſcholar, or 
exbibitioner of any luch college or hall, or ay reader, 
officer, or maſter of che laid univerſities, colleges, or halls, 
or any mallers or uſhers of any ſchools; for or in reſpe& 
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of any ſtipends, wages, rents, profits, or exhibitions what- 
ſoever, ariſing or growing due to them in reſpect of the 
ſaid ſeveral places or employ ments: Or any of the lands 
which before March 25, 1693, did belong to the ſites of 
any college or hall, or to Chri/t's hoſpital, St. Bartholomew, 
Bridewell, St. Thomas, and Bethlehem hoſpitals in London 
and Southwark ; or any other hoſpitals or alms- houſes, in 
reſpe& of any rents, or revenues, which before March 25, 
1693, were payable to them, being to be received and dif- 
burſed for the immediate uſe and relief of the poor of the 
ſaid hoſpitals and alms-houſes only, 

But this ſhall not diſcharge any tenants'of any houſes 
or lands belonging to the ſaid colleges, halls, or hoſpitals, 
alms-houſes, or ſchools, who by their leaſes or other con- 
tracts are obliged to pay and diſcharge all rates, taxes, and 
impoſitions, 

In general, all ſuch lands, revenues, or rents belonging 
to any hoſpital or alms-houſe, or ſettled to any charitable 
or pious uſe, as were aſſeſſed in the 4 V. & MM. ſhall be 
liable; and no other lands, revenues, or rents, then be- 
longing to any hoſpital or alms-houſe, or ſettled to an 


charitable or pious uſe, ſhall be charged, taxed, or af- 
ſeſſed. 


tenements, belonging to any hoſpital or alms-houſe, not 
exempted by name, ſhall be liable, the ſame ſha]l be finally 
determined at the appeal, | >> 

[But lands given to charities ſince the 4 W. & M. ſhall 
not be exempted, becauſe the ſums upon the ſeveral divi- 
ſions being now charged as they were in that year, if any 
lands, not then exempted, ſhould now by being appro- 
priated to charities or otherwiſe become exempted, this 
would lay a greater burden upon all the reſt, But chari- 
ties then exempted do lay no greater burden upon the reſt 
now, becauſe they were not charged in the general ſum 
upon the diviſion at that time. And ſuch charities were 
exempted all along in the ſubſidy acts before.] 

1 ie 8. No poor perſon ſhall be charged with, or liable to 
the pound rate, whoſe lands, tenements, or hereditaments 
are not of the full yearly value of 20s in the whole, 

Who ſhallaſſecſs 9. The commiſfioners ſhall aſſeſs the aſſeſſors. 

the aſſeſſots. 10. And all places, conſtablewicks, diviſions, and al- 

3 ou 2 or lotments, ſhall be aſſeſſed in ſuch coùdnty, hundred, rape, 

Mall be ae. wapentake, conſtablewick, diviſion, place, or allotment, 
as they have been uſually aſſeſſed in. 

Every perſon, whether he hath a certain place of reſi- 
dence or not, ſhall be rated for his perſonal eſtate, at the 


place 


And if there ſhall be any queſtion, how far any lands or 
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place where he is reſident at the time of the exeeution of 


4 the at: And if he is out of the realm at the time of the 
* aſſeſſment, he ſhall be rated at the place where he was laſt 
of abiding in the realm. | | 
4 83 LE Purrett and Weeks. At Taunton aſſizes, before 
84 Price, baron of the exchequer, The plaintiff was an ex- 
in ciſeman, and lived in the county of Devon, and executed 
his office in ſeveral pariſhes in that county, and alſo in a 
2 pariſh that extended into Somerſetſhire. And the commil- 
he ſioners of that county, apprehending they had a concur- 
rent power with the commiſſioners of Devon, to tax him 
be for his ſalary, on account that he executed his office in 
$ their county, they tax him accordingly, and for want of 
* payment diſtrain, For which, treſpaſs was brought; and 
id ruled, that it well lay; for though he rides about to the 
ublick houſes in that county, yet he mult be ſaid to keep 
g bis office in the town where he lives and hath his books, 
155 and there he was only taxable. Str. 417. 
be And every houſholder ſhall, on demand of the aſſeſſors, 
wy give an account of the names and qualities of ſuch per- 
8 ſons as ſhall ſojourn and lodge in their houſes: on pain of 
0 51, to be recovered as the other penalties. 
; In a city or town corporate, perſons having their houſe in 
* one pariſh or ward, and goods in another, ſhall be aſſeſſed 
\of for the whole where they inhabit. 
ly But if a perſon hath goods in any other county than where 
; he is reſident, or had his laſt reſidence ; he may be aſſeſſed 
all for ſuch goods in the county where they are. 
9 Members of parliament ſhall be aſſeſſed for their perſonal 
ny eſtate, at their manſion houſes, or places where they moſt 
24 uſually reſide during the interval of parliament. 
bis Officers ſhall pay for the profits of their offices or em- 
os ployments, where the office is executed ; and not where 
«ft the ſalary is payable: But all other penſions, ſtipends, and 
WY annuities (not charged upon lands) ſhall be aſſeſſed where 
ert they are payable. 5 
Officers in the receipt of the exchequer, and other pub- 
1 lick offices, ſhall, on requeſt of the aſſeſſors, deliver gratis 
ats true liſts or accounts of all penſions, annuities, ſtipends, 
or other annual payments, and all fees, ſalaries, and other 
allowances ; and if the tax thereupon ſhall not be after- 
4. wards paid, it ſhall be ſtopped in ſuch offices, and an ac- 
pe, count thereof ſhall be given to the collectors. 
i And deputies in office ſhall pay for their principals. 
" : [By the 32 G. 2. c. 33. relating to the duty upon offices, 
* it is provided, that in all future aſſeſſments to the land 
the tax, 
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tax, ſuch officers ſhall not be aſſeſſed at an higher rate te, 
the land tax, than they were in the year 1758. ] 

If a perſon, having two places of reſidence or otherwiſe, 
ſhall be doubly charged for any perſonal: eftate, office, or 
otherwiſe ; then on certificate of two commiſlioners for 
the place of his laſt perſonal refidence, under hand and 
ſea), of the ſum charged upon him there, and on oath 
made of ſuch certificate before a juſtice of the place where 
the certificate ſhall be made, the perſon ſo doubly charged 
ſhall be diſcharged elſewhere, 

If any perſon who ought to be taxed for his perſonal 
eſtate, ſhall, by changing his place of refidence, or by any 
other fraud or covin eſcape from the taxation, and the ſame 
be proved before two commiſſioners or one juſtice where 
ſuch perſon reſideth, within one year after ſuch tax made, 
he ſhall pay treble, to be levied on his lands and goods, on 
certificate thereof made into the exchequer by ſuch juſtice 
or commiſſioners. | 

Every perſon ſhall be aſſeſſed for lands where they lie, 
and not elſewhere, 

And ſuch tax ſhall be paid by the tenant, who ſhall de. 
duct it out of his rent: and if any difference ſhall ariſe be- 
tween landlord and tenant, the commiſhoners, or two of 
them, ſhall ſettle the ſame, FR 

But contracts between landlord and tenant, or other 
perſons, about paying taxes ſhall not be ayoided thereby. 

Foreign mini. 11. The tax on foreign miniſters houſes ſhall be paid 
liert. by the landlord. | | 
Vapiſta and non- 12, Every papiſt, or reputed papiſt, being 18 years of 
Jurors, age, and upwards, who ſhall not have taken the oaths of 
allegiance and ſupremacy, 1 V. c. 8. ſhall pay double; un- 
leſs he take the ſaid oaths, before two commiſſioners in ten 
days after the firſt meeting, _ h 

Alſo every perſon (whether papilt or not) being 18 years 
old and upwards, and not having taken the ſaid oaths, and 
upon ſummons under hand and ſeal of two commiſſioners, 
refuſing to take them, or neglecting to appear, ſhall pay 
double in like manner, I 

But quakers refuſing to take the oaths, ſhall not pay 
double, if they ſhall make and ſubſcribe the declaration of 
fidelity in the act of 1 V. c. 18. 

3 13. And at and after the charge given, the commiſſion- 
time to bring in ers ſhall take care, that warrants be iſſued forth, and directed 
their aſſeſiments. to two at leaſt of the moſt able and ſufficient inhabitants, 
appointing and requiring them to be aſſeſſors (B); and ſhall 
alſo therein 2ppointa day and place for the ſaid aſſeſſors to 
appear before them, and to bring in their aſſeſſments in 


writin 2 
14. 


14. [And the ſaid aſſeſſors ſhall make three duplicates anegment to be 
of the aſſeſſments ;- and ſhall (at leaſt 14 days before de- put up on the 
livering the aſſeſſments to the commiſſioners) cauſe one ech . 
of the ſaid duplicates, or a fair copy thereof, to be put up 
upon the door of the church or chapel; or if it be for an 
extraparochial or other place where there is no church or 
chapel, then on the door of the church or chapel next ad- 
joining. 20 C. 3. c. 17. ] 


III. The jhird meeting: Signing the aſſeſſinent, with 


warrant 10 collect. | 
1. The aſſeſſor, after he is appointed, neglecting or re- Penalty on the 


fuſing to ſerve, or not appearing at ſuch third meeting, re e 


2 eating. 
without lawful excuſe, to be proved on oath of two wit- , 


neſſes, or not performing his duty, ſhall forfeit to the 
king any ſum not exceeding 40 l, to be levied as the rates, 
and charged to the receiver general, 

2. At ſuch third meeting, the aſſeſſors ſhall deliver three Duplicates to be 
duplicates of the aſſeſſment in writing, figned by them, to 4Þvere9 in. 
the commiſſioners. 20 G. 3. c. 17 

3. And ſhall then alſo return the names of two or more Colleftors names 
able and ſufficient perſons, living within the places where do be returned, 
they ſhall be chargeable reſpectively, to be collectors; for 
whom the pariſh or place ſhall be anſwerable. 

Which collectors ſhall, if required, give ſecurity to 
three commiſſioners, equal to the amount of the whole 
rate on the reſpective diſtricts, for paying to the receiver 
general ſuch money as ſhall come to their hands; on fai- 
lure whereof, they may appoint two or more pcrſons who 
ſhall give ſuch ſecurity : if none are able or willing, then 
the perſons firſt named ſhall ſtand. 

4. Then three or more commiſſioners ſhall ſign and Signing the du- 

ſeal the ſaid three duplicates, and deliver one of them to Feates. 
.the colleAors (whom they ſhall nominate and appoint) 
with warrant to the ſaid collector to collect the ſame. (C) 
5. And they ſhall at the ſame time give notice to the Avprinting the 
collectors, at what time and place 2ppeals may be heard PPeal dag. 
and determined: which ſhall be at leaſt 30 days from the 
time of ſigning and ſealing and delivering the duplicate 
to the collectors. 


IV. Fourth meeting: The appeal. 


1. Every collector ſhall, within ten days after the re- Notice of the ap- 
ceipt of the duplicates, cauſe publick notice to be given ben dan e be 
in every pariſh church or chapel within his diſtrict, im- — . 

mediately after divine ſervice on the Lord's day, (if any 
ſuch divine ſervice ſhall be performed therein within that 


time) 
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time) of the time and place ſo appointed by the commiſ- 
ſioners for hearing and determining appeals: And ſhall 
alſo, on the ſame day, cauſe the like notices to be fixed in 
writing on the door of ſuch church or chapel. | 

2. And the collector ſhall permit the duplicates to be 
inſpected, at all ſeaſonable times of the day, without fee, 

3. Every perſon intending to appeal, ſhall give notice 
thereof in writing to one or more aſſeſſors, that they may 
attend, if they think fit, to juſtify the aſſeſſment, 

4. And in caſe of any controverſy in apportioning the 
aſſeſſments, which concerns any commiſſioner, tuch com- 
miſſioner concerned therein in his own right, or in right of 
any other for whom he ſhall act as ſteward, agent, attor- 
ney, or ſolicitor, ſhall have no voice, but ſhall withdraw 
until it be determined ; on pain of any ſum not exceeding 
201, to be levied and paid as the other fines. * | 

5. And where it appears by proof upon oath, that lands 


are overcharged by the pound rate, the commiſſioners 


at the appeal may make abatement, and cauſe the ſum 
abated to be reaſſeſſed upon the whole hundred, lathe, 
wapentake, or other diviſton where the overcharges hap- 
pen, although the pound rate of 48 in the pound be there- 
by exceeded; or upon any perſon therein undercharged ; 
ſo that the whole ſum charged on ſuch diviſion be fully 
anſwered, | | 

6. And appeals once heard and determined on the ap- 
peal day ſhall be final, without any farther appeal upon 
any pretence whatſoever ; and without further trouble 


or ſuit in law, either in the king's bench or any other 
court. 


Particular appeal 7. [If the name of the owner of any meſſuage, land, 


with reſpect to 
parliamentary 
voters. 


or tenement, intitled to vote for a knight of the ſhire, 
ſhall not appear to be inſerted in the aſſeſſment, he may, 
on giving notice in writing to one of the aſſeſſors, appeal 
to the ſaid commiſſioners; who ſhall amend the aſſeſſment 
as they, ſhall ſee cauſe. And if any perſon ſhall think 
himſelf aggrieved by the determination of the commiſ- 
ſioners, he may appeal to the juſtices at the next ſeſſions, 
giving ten days notice thereof to one of the commiſſioners 
who ſigned the duplicate, and to one of the aſſeſſors of 
the place where the eftate lies: and the ſeſſions may award 
colts to either of the parties, and by their order or war- 
rant levy the ſame by diftreſs. And the commiſſioners 
ſhall cauſe one of the duplicates ſo amended to be returned 
to the aſſeſſors, to be by them delivered to the high conſta- 
ble, and by him to the clerk of the peace, to be had re- 
courle to in his poſſeſſion in caſes of election of knights 
of the ſhice, 20 C. 3. c. 17.] 


V. Col- 
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V. Collecting. | 


1. The collectors ſhall make demand of the parties Demand. 


themſelves if they can be found, or elſe at the place of their 
laſt abode, or upon the premiſles charged. 


2. And if any perſon ſhall refuſe or negle& to pay to Diſtreſs, 


the collector on demand, he may levy the ſame by diſtreſs 
and ſale of the goods of the perſon ſo neglecting or re- 
fuſing: [D. E. F.) 

And where any refuſal, neglect, or reſiſtance ſhall be 
made, he may (calling the conſtable to his aſſiſtance) break 
open in the day time any houſe, and by warrant of two 
commiſſioners any cheſt, trunk, box, or other thing, where 
any ſuch goods are: | 

Or he may diſtrain upon the meſſuages, lands, tene- 
ments, and premiſſes; and the diſtreſs ſo taken, may keep 
for four days, at the charges of the owner ; and if not paid 
in four days, then the diſtreſs ſhall be appraiſed by two 
inhabitants or other ſufficient perſons, and ſold by the 
collector, returning the overplus immediately (if any be) 
over and above the tax, and charge of taking and keeping 
the diſtreſs. 4 

And if any difference ſhall ariſe upon taking the diſtreſs, 
the ſame ſhall be determined and ended by two commiſ- 
ſioners. | 

In the caſe of the India Company and Skinner, T. 7 M. 
The defendant pleaded the general iſſue ; and upon evi- 
dence it was objected, that the warrant was to break open 
in caſe of oppoſition; and this warrant was granted be- 
fore any default ; which ought not to be, no more than 
a warrant to diſtrain for poos rates before demand made; 
for the firſt ought to be only a confirmation of the aſſeſſ- 
ment, and'afterwards upon refuſal a new warrant is to be 
made for diſtreſs. And Holt Ch. J. ſaid, that ſtrictly it 
was ſo; but the practice having been, in this caſe of@axes, 
to grant ſuch a conditional warrant to diſtrain, communis 
error facit jus. Caſes of S. 250. 

However it is ſafer not to leave the non-feaſance of the 
party to the judgment of the'officers ; but firſt to iſſue war- 
rants empowering them to collect, as the act directeth; 
and then on proof of their refuſal, after ſummoning the 
party, grant a warrant to diſtrain. 


3. If any perſon ſhall refuſe or neglect to pay for ten Commitment for 
days after demand, or ſhall convey his goods ſo that diſtreſs want of diltie(g, 


cannot be made, he ſhall be committed (unleſs he is a 
peer) 
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peer) by warrant of two commiſſioners to the commori 
gacl, until payment of the money aſſeſſed, and of the 
charges for bringing in the fame. 
Levyiug arrears. 4 Arrears may be levied by the preſent commiſfibners, 
in the ſame manner as the preſent tax. 


And where lands or houſes are unoccupied, and no 


diftreſs can be found thereon, the collectors for the time 
being may diſtrain at any time after; and ſhall diſtribute 
the money to thoſe who contributed to make it up. 
Tax on wood- 5. Where woodl-nds are aſſeſſed, and no diſtreſs can be 
lands how to be had, the collector or conſtable by warrant of two commiſ- 
e ſioners, at ſeaſonable times of the year, may cut and ſell 
wood (except timber trees) to pay the tax. 
Tax on tith's, 6. If the tax upon any tithes, tolls, profit of markets, 
toi's and other fairs or fiſheries, or any other annual profits, not diſtrain- 
bo to be levies, able, ſhall not be paid in fix days after demand, the col- 
lector, conſtable, or other officer, by warrant of two com- 
mithoners, may ſeize and (ell ſo much thereof, whereſoever 
found, as ſhall be ſufficient to pay the tax and charges oc- 
caſioned by non- payment. 


VI. Collector paying to the receiver general. 


cone gor to pay 1. The collector ſhall pay the money received, to the 
to the receiver. receiver general or his deputy, quarterly; on or before 
June 24, Sept. 29, Dec. 25, and March 25, at ſuch time 
and place as two commiſſioners ſhell appoint; ſo as the 
whole ſums due be auſwered by the reſpeQive quarterly 
pay days; and to as the collector ſhall not be obliged to 
travel above ten miles from his uſual place of abode. 
Receiver neg- 2. And if the receiver general ſhall wilfully neglect to 
letting to at- attend at the time and place appointed, he ſhall forfeit 
5 1001; half to the king, and half to him who ſhall ſue, 
Receiver togive 3- The receiver general, or his deputy, ſhall give a re- 
xecc!pts. ceipt 3 
Receiver to de. 4+ And at every time and place appointed by the com- 
luer liſis of mo- miſſioners for the collectors to pay the money to the re- 
ney received, ceiver general, he ſhall deliver a liſt of the money received 
by him, to ſuch perſon as two or more commiffioners ſhall 
under their hands appoint; on pain of forfeiting a ſum not 
exceeding 20], to be paid into the exchequer, as the fines 
on aſſeſſors and collectors. a e 
ene 5. And the collectors ſhall have 3d in the pound, for 
Rare 3d a Collecting and giving receipts, which they may detain out 
pound. of the laſt payment. | 
ColleQor male. 6. If the colleQor ſhall keep in his hands any part of 
ing cetault, the money by him collected, longer than the time limited, 
or 
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empty ot void houſe « 
or levied; or, if through wilfulneſs, neglect, miſtake, or 
accident, the aſſeſſment ſhall not be paid to the receiver 
general or his deputy : the ſame ſhall be reaſſeſſed upon 
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or ſhall pay any part of it to any other perſon than to the 
receiver general, or his deputy, he ſhall forfeit 40 l. 

And If any collector ſhall refuſe or neglect to pay any 
ſum by him received, or ſhall detain in bis hands any mo- 


ney by him received, and not pay the ſame as the act di- 


recs, two commiſſioners may impriſon him, or may ſeize 
his eſtate as well freehpld as copyhold, and all other eſtates 
both real and perſonal, to him belonging, or which ſhall 
come to his heirs, executors, or adminiſtrators; Which 


ſaid commiſſianers. may appoint a general meeting of the 
commiſſioners, and ſhall give public notice thereof at leaſt 


ſix days before: And the commiſſioners at ſuch general 
meeting may ſell ſuch eſtates, or any part thereof, for pay- 
ment. N 8 

And the commiĩſſioners at any general meeting may ſum- 
mon collectors, who have fraudulently converted land tax 
money to their own uſe, and cauſe them to pay the ſame, 
to make up the deficiency if there is any in that place; 
and if there is no deficiency, then to diſcharge ſo much of 
the proportion charged on ſuch place, as that money doth 
amount to: And if ſuch collector ſhall negle or refuſe ſo 
to pay, the commiſſioners may impriſon him, and ſeize 
and fel his eſtate for payment. | 

And. perfons diftraining upon collectors, may keep in 
their hands fd much charges for making and keeping, or 
otherwiſe relating to the diſtreſs, as two commiſſioners, 
who ordered the diſtreſs ſhall judge reaſonable. | 


7. And in caſe of failure in payment, the receiver gene- Receiver to cer- 
ral ſhall certify the ſame into the exchequer ; and the place dN defaults. 


or perſons neglecting ſhall be liable to proceſs. 


fully a efſed, levied and paid; or if any ſhare thereof ſhall realletled, 


be aſſeſſed upon ny perſon not able to pay, or upon any 
e or land, where it cannot be collected 


ſuch diviſton. 


8. If the full proportion upon any diviſion ſhall not be Deficiency to be 


9. If the receiver general ſhall return any perſons in Receiver falſely 


arrear who have paid, he ſhall forfeit treble damages to the returning ar- 


party, and double the ſum unjuſtly certified, to the king. 
And no receiver ſhall return any place in arrear, after 


three years'; but the ſame ſhall be a debt on him and his 


ſecurities, _ 


FT, 
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III. Receiver to pay into the excbeguer. 
Receiver robbed; © 1. No receiver general, or any of his agents, ſhall main- 
tain an action againſt the hundred, on account of being 
robbed in carrying the money; unleſs they be together in 
company, and in number three at the leaſf. 
Peving into ti 4. And the receiver general, within 20 days after the 
<xchequer, receipt, ſhall pay the money into the excheque. 
Which if he ſhall pay otherwiſe than into the exche- 
quer, or not within the time limited; be fhall forſeit 500 l, 
to him who ſhall fue. - — v why 8 © 


VIII. Duplicates to be tranſmitted. (G.) 


Duplicates to be, 1+ The commiſſioners on or before Aug. 8, or in 20 


trauſmitted to days after (all appeals being firſt determined), ſhall cauſe 


the receiver ge- to be delivered to the receiver general or his deputy a 
neral, and into 


the exchequer, ſchedule or duplicate in parchment under their hands and 
| ſeals, containing the whole ſum aſſeſſed upon each pariſh 
or place, and alſo the chriſtian names and furnames of the 
reſpective aſſeſſors and collectors; and ſhall tranſmit a like 
| ſchedule or duplicate into the king's remembrancer's of- 
Roe in the exchequer; for which the remembraneer, 
or his deputy, ſhall give a receipt gratis, on pain of 101. 
And in the ſchedules to be tranſmitted into the king's 
remembrancer's office, the commiſſioners ſhall diſtinguiſn 
and ſet down the groſs ſum charged in any diviſion for 
double taxes, that it may be known how much the double 
taxes amount to in ſuch diviſion. * 
2. And by the 18 G. 2. c. 18. which requires that no 
8 1 *f perſon ſhall vote in the election of a knight of a ſhire, 
for any lands which have not been aſſeſſed to the land tax 
for 12 calendar months next before, it is enacted, That 
[the commiſſioners or 3 of them ſhall ſign and ſeal a dupli- 
cate of the copies of the aſſeſſments to be delivered to them 
by the aſſeſſors, after all appeals determined, and cauſe the 
ame to de delivered to the clerk of the peace, to be kept 
| «among the records, and inſpected by any perſon without 
ee, : 71 
; 3. All which being done, the commiſſioner's clerks, for 
Cn wrt, their trouble in writing the, aſſeſſments, duplicates, and 
14. 24-inthe copies, and all warrants, orders, and inſtructions relating 
found, . thereunto, ſhall have 15 d. in the pound, to be paid by the 
receiver genera], according to the warrant of two com- 
miſſioners. ph Ee 
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And on the death or removal of the commiſſioners 
clerks, into whoſe cuſtody the duplicates of the ſeveral 
books of aſſeſſments, minute books, and other books and 
papers relating to the land tax have been delivered; ſuch 
clerks fo removed, or the executors. or admyniſtrators: of 
ſuch-clerk dying, ſhall within one calendar month after 
notice in writing ſigned by 3 or more commiſſioners, or a 
true copy thereof given or left at the uſual place of abode 
of ſach perſon or perſons, deliver up all ſuch books and 
papers to ſuch perſon as the ſaid commiſſioners ſhall by 
ſuch notice appoint : on pain of 50 l, with full coſts ; half 
to the receiver general in aid of the land tax, and half to 
him who ſhall ſue. 


IX. General penalty on officers not doing their duty. 


I. If any aſſeſſor, collector, or other perſon, ſhall wil. General penalty 
fully neglect or refuſe to perform his duty, or ſhall be 
guilty of fraud ot abuſe, three or more commiſhoners may 

ne him, not exceeding 401; which ſhall-not be taken 
off, but by a majority of the commiſſioners who impoſed 
it. To be levied by warrant of the ſaid commiſſioners, by 
diſtreſs. and ſale; in default of diſtreſs (if not a peer) 
to be committed to priſon by two commiſſioners till pay- 
ment. | | | | . 
2. And all fines ſhall be paid to the receiver general, and To be paid to 
paid by him into the exchequer, and ſhall be iaſerted in OY = 
the duplicates to be tranſmitted into the office of the kings 
temembrancer. | 


Other penalties are annexed to the ſeveral offences, 


* F | * Indemnity of officers in doing their duty. 


1. No commiſſioner, aſſeſſor, or collector, ſhall be lia- Officers liable 
ble to any other penalties than thoſe inflicted by the jd hee af the 
act. | . | | | : act. 

2. And perſons ſued for any thing done in the execu- Treble cofts, 
tion hereof, may plead the general iſſue, and have treble 


coſts. 


Note; The buſineſs of the commiſſioners of the land 
tax, in relation to the duties upon the perquiſites of of- 
fices, is treated of under the title Office ; and in relation 
to the duties upon houſes and windows, the ſame is treated 
of under the title Houſes, 
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A. Precept to the high conſtable to return aſſeſſors. | 


| To Jabn Brwneſs, genileman, high con- 

Weſtmorland. ſtable of the Eaſt Ward within the ſaid 
WE es county. Os | 

\ N 7 E the commiſſioners of the land tax for the ſaid county, 

whoſe names are hereunto ſet, and ſeals affixed, ds 

hereby require you forthwith upon the receipt bereof, to iſſue out 

your warrants t© all the petty conflables within your ſaid 


ward, in the form or to the effeft here under following ; that is 
. : Do 


#o ſay, 
. Weſtmorland, 
Eaſt Ward, 


virtue of a precept from the commiſſigners of the land 
tax for the ſaid county, to me direcled, you are bereby 
required forthwith to give, notice. to the laſt gollefors of the 


} To the conftable pony 


ſaid duty within your conflablewick, that they, and. every af them 


do per ſonally appear before the ſaid com mi ſſioners at —— in 
i the ſaid county, n — the —— day ff 
at the haur of in the  forenoon of the ſame day, in order 1a 
be appointed aſſeſſors of the ſaid duty for this preſent year, 
and at the fame time io receive their charge, haw and in what 
manner to make their aſſe{/ments, and otbertuiſe how to proceed 
in the execution of their ſaid office. And. be you then there, to 
certify what you ball have dene in the execution hereof.  Here- 
in fail you nat. Given under my hand the day of — 


in the year of our Lord | | 3 
John Bowneſs, high con/lable. 
And this you the ſaid high canſiable are in-nowiſe to omit, 


on the peril that ſhall enſue thereof. Given under our hands 
and ſeals the —— day of —— in the year of our Lordi 


B. Appointment of aſſeſſors of the land tax, with 


their charge. 


Weſtmorland, B Y virtue of an aft for granting an aid 

to his majeſty by a land tax, at four fhil- 
lings in the pound, far the ſervice of this preſent year, We the 
commiſſioners of the ſaid duty for the county aforeſaid do hereby 
nominate and appoint to be e of the ſaid duty, 
within the townſhip of in the county aforeſaid. And 
we do hereby require you the ſaid aſſeſſors, to make your aſſeſſment 
for the ſame, according to the proportions of the laſt afſeſſ- 


ment 


$4 DD” SS DS: 8 &+ % << 4%. 


BY - 


IAN N 


it 


RT ˙— r gm at da, 


Land tar. 
ment for the ſaid duty within your ſaid townſhip. And of 
your . ſaid aſſeſſment you are to make out two duplicates in wrz- 
ting, and fign the ſame with your names; and the ſame, toge- 
ther with the names of two or more able and ſufficient inhabit- 
ants to be collectors, you are to deliver unto us at ———— in 
i the county aforeſaid, on — the — day of —— 
at the hour e in the forenoon of the ſame day. And 
you are to give notice to the ſaid perſons ts be by you returned for 
collectors, that they alſo do appear at the ſame time and place, 
ta receive their appointment and charge. Given under our 
hands and ſeals, the — day of in the year of our 
Lord —— 


C. Appointment and charge of the collectors of the 
land tax, with warrant to collect. 


Weſtmorland. E the commiſſioners of the land tax for 

the ſaid county, wheſe names are here- 
unto ſet, and ſeals affixed, do hereby nominate and appoint 
b collectors of the land tax for the totunßbip f 
— in the ſaid county fer this preſent year ; and do hereby 
empower them to demand, collect, and receive the ſame. And 
you the ſaid collectors are hereby required, within ten days 
after your receipt hereof, to cauſe publick notice to be given in 
the church or chapel immediately after divine ſervice on the 
Lord's day, and to cauſe the like notice in writing to be affixed 
on the door of ſuch church or chapel, that all appeals againſt 
the aſſeſſment for the ſame, will be finally heard and deter- 
mined by the ſaid commiſſuners, at in in the ſaid 
county, on the — day of now next enſuing. And if 
after the time of ſuch determination, any perſon ſhall refuſe or 
neglect to pay the ſame upon demand, you” are hereby required 
forthwith to give notice unto us thereof, that ſuch further pro- 
ceedings may be had therein, as to the law doth appertain. And 
the ſame, when collected, you are hereby required to pay unte the 
receiver general or his deputy, at the times and places hereafter 
following ; that is fo ſay, deducting out of the laſl pays 
ment thereof 3 d for every pound by you collected, for your trou- 


ble in collecting and giving receipts. Given under our hands 


and ſeals, the =——— day , in_the year of d. 
e 

% * * a + & p 
ris | Y N. rere 

\ D 3 2 P. Com- 


33 


—_— — — — 


| 
| 
| 
| 


peur before us at the houſe of 
couniy, on the ——— day of 


Land tax 


D. Complaint to the commiſſioners on the land tax 
1 not paid, e owe 0 


Weſtmorland. C. and B. C. collectors of the land 
; + fax for the diviſion of ——— * the 
Aaid county, complain to us two of the commiſſioners of the land 
= IT 2 county, that A O. of i 7 the ſaid 
county, yeoman, refuſeth (after demand by the ſaid collectors 
"duly made) to pay. his rate or aſſeſſment to the land tax in 
the ſaid diviſion: And thereupon they pray that juſtice may be 


done. | 
 Beforeus | | A. C. 
D. E. | B. C. 
F. G. | 
E. Summons thereupon. 


R Weſtmorland, | To A. O. of =— 8 the ſaid —_— 


yeoaman. 


E wheſe names are hereunt'g/tt and ſeals affixed, two 
WV. of the commiſſioners of the land tax for the ſaid county 
for this preſent year, do hereby ſummon you perſonally to ap- 
at the hour . in 
noon of the ſame day, to ſhew cauſe why you refuſe 


the 


to pay your proportion of the rate or aſſeſſment towards the land 
tar within the diviſion of 
under our hands ang ſeals the ——— day of 


in the ſaid county, Given 
in the year 


of our Lord —— | 


F. Diſtreſs. 


14. C. & B. c. e if th lad 
Weſtmorland. 5 tax for the diviſion of — in the ſaid 
county. ; 


vw HE RE AS in and by @ rate and aſſeſſment made 
and figned according to the flatute in that caſe made, 
A. O. of =—— in the ſaid county, yeomon, is rated and aſ- 


feſſed tewards the land tax in the ſaid diviſion for this preſent 


gear the ſum of ——— And whereas it duly dppears to us two 
of the commiſſioners of the land tax for the ſaid county, * 
1 


* 
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Land tax. 


the ſaid ſum of —— hath been lawfully demanded of the ſaid 
A. O. and that the ſaid A. O. hath"refuſed and doth refuſe 
to pay the ſame ; and whereas the ſuid A. O. having appeared 
before us in purſuance of our ſummons for that purpoſe, hath 
not ſhewed torus any Toffee cauſe why the ſam ſhould not be 
paid: [Or, And whereas it hath been duly proved to us, that 
the ſaid A. O. hath been duly ſummoned to appear before us 
the ſaid commiſſioners, to ſhew cauſe why the ſame ſhould not be 
paid, but he the ſaid A. O. hath negleded to appear according 
to ſuch ſummons, and hath not ſhewed to us. any ſufficient cauſe 
why the ſame Soul nat be paid :] Theſe are therefore to reguire 
you forthwith to make diſireſi of the goods and chattels of him 
the ſaid A. O. and if within the ſpace of four days next after 
ſuch diflreſs by you taken, the faid ſum, together with the charges 
of keeping the ſaid diftreſs, ſhall not be paid, that then you do 
cauſe the ſaid diſtreſs to be appraiſed by two inhabitants or other 
Sufficient perſons, and to ſell the ſame, returning to him the ſaid 
A. O. the overplus, the charges of taking and keeping the ſaid 
diſtreſs being firfl dedudted. 7 wal ; 


A 
d 


G. Form of the duplicates to be tranſmitted ro the 
receiver general, and into the exchequer. 


Weſtmorland. SCHEDULE, containing the whole 

| A um aſſeſſed upm each pariſh or place, 
within the Eaſt Ward of the ſaid county, for and towards 
an aid granted to his majefly by a land tax to be raiſed in Great 
Britain, for the ſervice e the year one thouſand ſeven hundred 
and ſeventy five, and alſo the chriflian names and ſurnames of the 
reſpedtive aſſeſſors and collectors; made by us whoſe names are 
bereunto ſet and ſeals affixed, commiſſioners of the land tax for 
the ſaid county, this day — iz the year ofore- 


faid. | 

| N : l. . d. 
rto — — — 17 4 

2 * 5 7 A. B. 5 W ach 

\ * Aſſeſſors | C. D. K n 

IT: Y 
Collectors 1 — = | 
Ralſbeck 2 2 2 2 ——ů 3 1 V. 
» * Nen bang 5 
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by contraction, or rather abuſe, N 3 *. 
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J. 07 grand larcem in aol 
22 Of petit larceny. 
III. Larceny from the perſon. 
JV. Larceny from the houſe. 
J. Larceny in a booth or tent. 
VI. Larceny on a navigable river. 
VII. Other larcenies. 
VIII Receiving flolen goods. 


H. Offering goods pe to be ſoles to be pawned 
or ſold, 
XN. Advertiſing or receiving a ; reward for * to 
„Niolen gods. 
XI. Charges of proſecution 2 convittion bow to be 
paid. 


J. 07 grand la in general. 


Grand hajeeny, is a feionious and fraudulent taking, and 
parrying away, Pon any perſon, of the mere perſonal goqds of 
anather, above the value of 12d. 1 Haw. 89. 

Frlomous and fraudulent) Felony is always vrectuphnied 
with an evil intention, and therefore ſhall not be imputed 
to a mere miſtakt or miſanimadverffon ; as where perſons 
break open a door, in order to execute a warrant, which 
will, not juſtify ſuch a proceeding ; for in ſuch caſe there 
is 7 felonious intention. 1 Ha PEI EM 

or it is the mind that makes the taking of 23 $ 
goods to be felony, or a bare treſpaſs only ; but becauſe the 
variety of circumſtances is ſo great, and the complications 
thereof ſo mingled, that it is impoſfſible to preſcribe all the 
circumſtances. evidencing a felonious intent, or the con- 
trary ; the ſame muſt be left to the due and attentive con- 
ſideration of the judge and j juryy wherein the beſt rule is, 
in doubtful matters rather to incline to acquittal than 
conviction. Only in general;it may be obſerved, that the 
ordinary diſcovery of a felonious intent is, if the party doth 
it 
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Larceny. 
it ſecretly, or being charged with the goods denies it. 
1 H. .. ng RE. 

But nevertheleſs, doing it openly and avowedly doth 
not excuſe from felony. So where a man came to 
Smithfield market to fell a horfe, and a jockey ceming 
thither to buy a horſe,” the owner delivered his horfe 
to the jockey to ride up and down the market to try 
his paces, but inſtead of that, the jockey rode away 
with the horſe, this was adjudged felony. Kel.” 82; 

So where a perſon came into a ſempſtreſs's ſhop, and 
cheapened goods, and ran away with the goods out of the 
ſhop, openly, in her ſight, this was adjudged to be felony. 
Raym. 276. * oe > 

So where a man comes into a houſe, by colour of a writ 
of execution, and carries away the goods; or ſues out a 
replevin to get another man's horſe, and then runs away 
with him; this is felony under colour of law. 2 Vntr. 
94. Kel. 83. | 


Taking] All felony includes treſpaſs ; and every indict- 
ment muſt have the words r took, as well as carried 
away : from whence it follows, that if the party be guilty 
of no treſpaſs in taking the goods, he cannot be gulliy of 
felony in carrying them away. 1 Haw. 89. . 

And from this ground it hath been holden, that one 
whe finds the goods which | have loſt, and converts them 


to his own uſe, with intent to ſteal them, is no felon ; 


and 4 Taue therefore it muſt follow, that one who has 


the actual poſſeſſion of my goods by my delivery, for a 


pecial purpoſe, as a carrier who receives them, in order to 
carry them to a certain place: or a taylor who has them 
in order to make me a ſuit of clothes; or a friend who is 
entruſted with them to keep them for my uſe,—cannot be 
ſaid to ſteal them, by embezzling of them afterwards. 1 
Haw. 89. —— 

But yet it hath been reſolved, that if a carrier open a 
pack, and take out part of the goods; or a weaver, who 
has received fitk to work, or a miller who has corn to 
grind, take out part thereof, with intent to ſteal it,—it is 
felony. 1 Haw. 90. | We 

So where à man's goods are in ſuch a place, where or- 
dinarily they are or may be lawfully placed, and a perfon 
takes them, with intent to ſteal them, it is felony ; and 
the pretence of finding muſt not excuſe. 1 H. H. 506. 
So if a man's horſe be going upon a common where he 


Has a right to put him, and another take the Horſe with 


* to ſteal him, it is no finding, but a felony: 1 H. H. 
500. | 
80 


Larceny. 
» i So alfo, if the horſe fray into, a neighbour's groves or 
common, it is felony in him that ſo takes him. But if the 
owner of the ground takes him doing damage, or the lord 
ſyize him as a ſtray, though perchance he hath: no title ſo 
to do, yet here is not a felonious intention, and therefare 
| cannot be felony. 1 H. H. 506. ri Seen & one 
If one man's ſheep {tray into another man's; flock, and 
that other perſon drives. it along with his flock, or by bare 
miſtake ſhears it, this taking is not a ſelony; but if he knew 
it to be another's, and marks it with his mark, this is an 
evidence of felony. 1 H. H. 507. | 

Lord Hale ſays, if one man take another man's hay or 
corn, and mingles it with his own heap or ſtock ; or take 
another man's cloth, and embroider it with ſilk or gold; 
ſuch other perſon may retake the whole heap of corn, ot 
cock of hay, or garment and embroidery alſo; aud this 
retaking is no felony, nor ſo much as atreſpaſs, 1 H. H. 


513. „ NM zun 
6 i ſeems generally agreed, that one who has the bare 
charge, or the ſpecial uſe of goods, but not the poſſeſſion 
of chem; as a ſhepherd who looks after my ſheep, or 
2 butler who takes care of my plate, or a ſervant wha 
keeps a key to my chamber, or a gueſt who has a piece 
of plate ſet before him in an inn may be guilty of fe- 
lony in fraudulently taking away the ſame. 1 Haw. 90. 
By the 21 H. 8. e. 7. Servants imbezilling their maſter's 

oods to the value of 40s or above (although this takin 

be no treſpaſs) ſhall be puniſhed as felons. | But this ſha 
not extend to any apprentice, nor to any perſon within-18 
years of age, =And by the 12 An. c. 7. If it is taken out 
4 an houſe, or outhouſe, it is felony without benefit of 
clergy. 1 | 
Allo by the 3 W. c. g. If any perſon ſhall take away 
with intent to Real or imbezil, any furniture out of his 
lodging, he ſhall be guilty of felony, _ oF 
Aud carrying away] To make it come within this de- 
ſcription, it ſeemeth that any the leaſt removing of the thing 
taken from the place where it was before, is ſufficient for 
this purpoſe, though it be not quite carried off : And upon 
this-ground, the gueſt, who having taken off the ſheets 
from his bed, with an intent to ſteal them, carried them 
into the hall, and was apprehended before he could get out 
of the houſe, was adjudged guilty of larceny : So alſo was 
he,'who having taken an horſe in a cloſe, with an intent 
to ſteal him, was:apprehended, before he; could get him out 
of the cloſe. 1 Haw. 93. 881 wv 
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the goods of à ſtranger; but not by ſtealing the goods 


her huſband. 1 Hato. 93. 

It is ſaid by Mr. Dilton and others, that it is no felony 
for one teduced to extreme neceſſity, to take ſo much of 
another's victuals, as will ſave him from ſtarving ; but lord 
Hale fays, that this rule by the law of England is falſe; and 
therefore that if a' perſon being under neceſſity for want 
of victuals or clothes, ſteals another man's goods, it is fe- 
lony. 1 HF. HF. 54. $4 ert .UL * 

If one ſtealeth another man's goods, and afterwards 
another ſtealeth the ſame from him; the owner may charge 
the firſt or ſecond felon at his choice. Dalt. c. 162. 
Aa alien, whoſe ſovereign is in 'amity with the crown 
of England, reſiding here, and receiving the protection of 
the law, oweth a local allegiance to the crown during the 
time of his reſidenee, and if, during that time, he com- 
mitteth an offence, he ſhall be liable to be puniſhed for the 
ſame, even as a natural born ſubjet, For his perſon and 
perſonal eſtate are as much under the protection of the 
law, as the natural born ſubject's; and if he is injured in 
either, he hath the ſame remedy at law for ſuch injury. 
oft. 185. TY a JOE WY 9 

So alſo, an alien whoſe ſovereign is at enmity with us, 
living here under the king's protection, committing of- 
fences, may be proceeded againſt in like manner; for he 
oweth a temporary local allegiance, founded on that ſhare 
of protection he receiveth. id. PAT: r | 
So alſo a priſoner of war, although he is not properly 
ſubject to the municipal laws of this realm, yet if he 
commits any offence againſt the law of nations, ot the 
light of nature and the fundamental laws of all ſociety, he 
is liable to anſwer in the ordinary courſe of juſtice, as other 
perſons offending in like manner are. As in the'caſe of 
Peter Molieres, a French priſoner, who was indicted at the 


goo! delivery for the city of Briſtol in Auguſi 1758, before 
ir 


Michael Fofler, for privately ſtealing in the ſhop of 2 
goldſmith and jeweller, a diamond ring, valued at 201. + Sir 
Michael ſays, he thought it highly improper to proceed 
capitally upon a local ſtatute, againſt a priſoner of war z 
and therefore adviſed the jury to acquit him of the cir-+ 
cumſtance of ſtealing in the ſhop as bythe ſtatute; and 
to find him guilty. ot ſimple larceny to the value laid in 
the indictment. Accordingly, he was burnt in the hand, 
2 = to the priſon appointed for Freach priſoners. 
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Larreny. 
Qf the mere porſanal goods} Mere; for if the perſonal goods 
—.— any thing of the realty, it cannot be larceny. And 
therefore they ought to be no way annexed to the free- 
old; therefore it is no larceny, but à bare treſpaſs, to 
eal corn or graſs;growing, or apples on à tree; but it ig 
larceny to take them being ſevered from the freehold, as 
wood cut, graſs in cocks, ſtones digged out of the quarry; 
and this, whether they are ſevered by the owner, or even 
by the thief himſelf, if he fever them at one time, and 
then come again at another time and take them. 1 Haw, 
93. 1 H. H. 510. 

But by the 4 C. 2. c. 32. Every perſon who ſhall ſteal; 
rip, cut, or break, with intent to ſteal, any lead, iron 
bar, iron gate, iron paliſadoe, or iron rail, fixed to any 
building, or in any garden, orchard, court yard, fence, 
or out · let belonging to any building; he, his aiders, and 
abettors, and alſo all Who ſhall knowingly buy or receive 
the ſame, ſhall be guilty of felony, and be tranſported for 
ſeven years. 

And by the 21 C. 3. c. 68. Every perſon who ſhall 
ſteal, rip, cut, break, or remove, with intent to ſteal, any 
copper, braſs, bell- "metal, utenſil, or. fixture, being 
fixed to any building, or in any garden, orchard, court 
yard, fence, or outlet belonging to any building; or any 
iron rails or fencing ſet up or fixed in any ſquare, court, 
or other place; he, his aiders and abettors, and alſo all 
who ſhall knowingly buy or receive the ſame, ſhall. be 
guilty of felony, and tranſported for ſeven years, or de- 
tained in priſon and kept to hard labour, not exceedin 
three years nor leſs than one, and within that time, 5 
the court ſhall think fit, ſhall be once or oſtener, bur 
not more than thrice, publicly whipped. 

Alſo the goods ought to have ſome worth in . 
and not to derive their whole value from the relation t 
bear to ſome other thing, which cannot de ſtolen; as paper 
or parchment, on which are written aſſurances concerni 
lands, or obligations, or covenants, or other leouricies for 
a debt, or other cheſe in action. 1 Haw. 93. 

But by the 8 H. 6. c. 12. If any perſon ſhall ee any 
record or proceſs belonging to any of the courts at NH- 
minſter, by reaſor: whereof any Judgment ſhall be ever ea, 
he ſhall be guilty of felony. 

And by the 2 G. 2. c. 25. If any perſon Shall Real, or 
take dy robbery, any exchequer order or tallies, or other 
orders, intitliag any dtber perſon to an annuity or ſhare 
in any parliamentary fund; or any exchequer bills; bank: 
votes; South Sea bonds ; ; Fel India bonds; dividend war- 
rants 
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rants, of the bank, South Sea company, Eaff Indie company, 
or any other company; bills of exchange; navy bills or 
debentutes; goldſmiths notes for payment of money; or 
other bonds or warrants, bills, or promiſſory notes for 
payment of money; he ſhall be guilty of felony, wich or 
without the benefit of clergy, in the ſame manner as he 
would have been, if he had ſtolen or taken by robbery any 
other goods of the like yalue with the money due thereon: 
But not to work corruption of blood. | 
The goods ought alſo not to be things of a baſe nature, 

as dogs, cats, bears, foxes, monkeys, ſerrets, and the 
like ; which, howſoever they may be valued by the owner, 
ſhall never be ſo highly regarded by the law, that for their 
ſakes a man ſhall die: But yet the ftealing of an hawk, 
knowing it to be reclaimed, is felony by the common law 
and by ſtatute, in reſpe& of that very high value whic 
was formerly ſet upon that bird. 1 How. 93. 4 | 

Of another} It ſeems agreed, that the taking of goods, 
whereof no one had a property at the time, cannot be 
felony ; and therefore that he who takes any treaſure 
trove, or a wreck, waif, or ſtray, before they have been 
ſeized by the perſons who have a right thereto, is not 
guilty of felony, but ſhall be puniſhed by fine. 1 Hau. 


. yet the taking of theſe muſt be, where the party . 
that takes them, really believes them to be ſuch, and 
colours not a felonious taking under ſych a pretenee; for 
then every. felon would cover his felony under that pre+ 
tence. 1 H. H. 506. 08 nate oft . 
Neither ſhall he who takes fiſh in @ river or other-great 
water, wherein chey are at their natural liberty, be guilty 
of felony; as he may be, who takes them out of a tt unł 
or pond. | 1 Haw. 94. 1 2: asl. 
Upon the like ground it ſeems glear, that a man cannot 
commit felony, by taking hares or conies in a warren, o8 
old pigeons being out of the houſe but it is agreed; that 
one may commit larceny, in taking ſuch or any other 
creatures feræ nature, if they be fit for food, and re- 
duced to tameneſs, and known by him to be ſo. 1 Haw, 


94. Bin off Ys 1. £103.24 £4: <... - 

Alſo it is ſaid, that there may be ſglony in taking goods; 
the owner whereof is unknown; in which caſe, the king 
ſhall have the goods, and the offender ſhall be judidted far 
taking the goods of a perſon unknown; and it ſeems, that 
in ſome caſes the law will rather feign a property, where 
in ſtrictneſs there is none, than ſuffer an offender to gfcape;. 
1 Haw. 94. | 


He. 
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He who ſteals goods belonging to a pariſh church, may 
be indicted for ſtealing the goods of the pariſhioners. 1 
Haw. 94. 7 i 5 

And it hath been adjudged, that he who takes off a 


ſhroud from a dead corps, may be indicted as having ſtolen 


it from him, who was the owner thereof when it was put 
on; for a dead man can have no property. 1 Haw, 


94. 


Above the value of 12d] The learned editor of Hall's 
hiſtory of the pleas of the crown obſerves, that in former 
times, though the puniſhment of theft was capital, yet 
the criminal was permitted to redeem his life by a pecu- 
niary ranſom ; but in the 9 H. 1. it was enacted, that 
whoever was convicted of theft ſhould be hanged, and the 
liberty of redemption was entirely taken away; which law 
continues to this day. But conſidering the alteration in 


the value of money, the ſeverity of ir is much greater 


now than it was then; for 12d would then purchaſe as 
much as 40's will now: And yet a theft above the value 
of 12d is ſtill liable to the fame puniſhment. Upon 
which Sir H. Spelman juſtly obſerves, that while all things 
elſe have riſen in their value, and grown dearer, the life of 
man is become much cheaper; and from hence takes oc- 
caſion to wiſh, that the ancient tenderneſs of Jife were 
again reſtored, 1 H. H. 12. l 
And lord Cote, obſerving that when the ſtatute of the 
3 Ed. 1. was made, which makes ſtealing of goods above 
the value of 12d to be grand larceny, the ounce of ſilver 
was at the value of 20d, and now it is of the value of 58 
and above, draws this concluſion, that the thing ſtolen 
ought to be reaſonably valued, that is, having reſpe& to 
the great alteration in the value of money. 2 I. 189, 
190. For 20s were then a real pound weight; which 
name we ſti]! retain, altho' the weight is much diminiſh- 


If two perſons or more, together, ſteal goods above the 
value of 12 d, every one of them is guilty of grand lar- 
ceny ; for each perſon is as much an offender as if he had 
been alone. 1 Haw. 95. | 

Alſo it ſeems the current opinion of all the old books, 


that if one at ſeveral times ſteal ſeveral parcels of goods, 
each under the value of 12d, but amounting in the whole 


to more, from the ſame perſon, and be found guilty thereof 
on the ſame indictment, he ſhall have judgment of death 


as for grand larceny; but this ſeverity is ſeldom practiſed, 


1 Haw, q ET | 
| $7 . 0 


bas. oh * ne 13am. 2 £3 | we 


— 


P * * 
* * 4 — 

* ” 

ac «> mus os Xwws WW ans 


* PR = 
4 + IJ * 


iſed, 
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larceny, if it be but of that value or under. 
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II. Of petit larceny: ah, 
petit larceny agrees with grand larceny in the ſeveral 
particulars above mentioned, except only the value of the 
goods (and except as hereafter followeth); ſo that where- 


ever an offence would amount to grand Jarceny, if the 
thing ſtolen were above the value of 12d; it is petit 


1 Haw. 95. 
And if one be indicted for ſtealing goods to the value 

of 10s, and the jury find ſpecially, as they may, that he 

is guilty, but that the goods are worth but 10d; he ſhall 


not have judgment of death, but only as for petit Jarceny. 


1 Haw. 95. 1 | 
In petit larceny there can be no acceſſaries, neither be- 


fore nor after. 1 H. H. 5 30. 


By the 3 Ed. 1. c. 15. Perſons indicted of petit larceny, 
if they were not guilty, of ſome other larceny aſoretime, 
are bailable by juſtices of the peace, And it ſeems tg be 

agreed, that there is no neceſſity, that ſuch perſon be of 
good reputation; But yet if the crime be open and manifeſt, 
it ſeems that they ought nat to be bailed ; but if there be 
any colour of probability for their innocence, it ſeems 
' moſt agreeable to the intention of the ſtatute to bail them. 
-2dow. 1016 w5 0, Wile note nfs | 

For a juſtice of the peace, before whom an offender ſhall 
de brought for petit larceny out of ſeſſions, may not pu- 
.Biſh the ſaid offender by his diſcretion, and ſo let him go; 

dut muſt have him committed or bailed, to the intent he 
may come to his trial, as in caſes of other felonies: And 
if upon his trial, the jury ſnall find the goods ſtolen to ex- 
ceed 12d in value, the offender ſhall have judgment to die 
tor the fault. Dalt. c. 154. 

It ſeemeth, that all petit larceny is felony, and conſe- 


. quently requires the word feloniouſly in an indictment for 


it; yet it is certain, that it is not puniſhable with the loſs 
of life or lands, but only with the forfeiture of goods, and 
- whipping, tranſportation, or other corporal puniſhment. 
F 1\Haw, 95 ' Fi N 3 4 


III. Larceny from the perſon. 


If the goods are taken from a man's perfon, the' offence 
receives a farther degree of guilt; and if it is attended with 
putting him in fear, it is called robbery ; for which ſee that 
ti e. 5 . F 1 1! f 7435 880 

If it is without putting him im fear, then it is called 
barely larceny from the perſon. 1 Haw. 95s, © 1 
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If it is done privily without his knowledge, by picking 
of pockets, or otherwiſe, it is excluded from the benefit 
of clergy by the 8 El. c. 4. Se is, if the thing ſtolen 
be above the value of 12d. 2 H. H. 366.) But this 
ſtatute extendeth not to acceſlaries, either lere or after. 
2 Haw. 350. 

If it is done openly and avowedly bens bis. fron, it is 
within the benefit of clergy, (1 Haw. 97.) except where it 
is committed in a dwelling-houſe, or outhouſe thereunto 
belonging, to the value of 40s, from which the benefit of 


clergy is taken away, «the the 12 An. ft. 1. ci 7 hereafter 
following. | 


IV. Larceny 5 the * 


| This muſt be underſtood where the offence falls ſhort 
of burglary. 
Robbing a dwel- I. By the 3M. e. 9. Every perſon that ſhall feloniouſly 
nog _ ſome take away any goods, being in any dwelling houſe, any 
een. Perſon being therein, and put in fear; or ſhall rob any 
dwelling houſe in the day time, any perſon being therein ; 
he, his comforters and engen _ os puilty of any 
without benefit of clerg 
Robbing an 2. And by the 39 Wis c 157 Every: perfon- who ſhall 
_ ww = be convicted of the feloniouſly taking away in the day- 
no p: 3 being time any money or goods of the value bf 3 85 in any dwel- 
therein. ling houſe, or outhouſe thereunts belonging, and uſed 10 
and with the ſame, altho' no petſon de —— hand de 
guilty of felony without benefit of clergy. - 
This requires an actual breaking, and not entring by 
the doors being open. 1 H. H. 54988. 
Stealing out of 3. And by the 12 Ann. ff. x. c. 7. Every perſon that 
—— 3 ſhall feloniouſly ſteal any money, goods, or nierchandizes, 
2 — 5 to the value of 408, being in any dwelling-houſe, or out- 
therein, aud the houſe thereunto belonging, altho' it be not broken open, 
— not broken. nor any perſon be therein, ſhall be guilty of . iron 
; out benefit of clergy. 
Breaking a 4. And by the 1 Ed. 6. c. 12. / 10. Every perſon — 
ech = the yy ſhall be convicted of breaking any houſe in the day-time, 
deing "5h oy any perſon being therein, and put in fears ſhall be guilty 
and put in tear, of felony without benefit of clergy. * ' 
| And this altho' nothing be actually taken: But it re- 
quires not only an actual breaking, and putting in fear, 
but alſo an cntry wich an intent to commit felony, and ſo to 
be laid in the indictment. 1 H. H. 548. 
Shoplifring'® 5. By the 10 & 11 V. c. 23. Every perſon that ſhall 
che value of 55. by night or by day, in any ſhop, warchoule, coach-houle, 
s:..- 0 
7 


felony without'bene 
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or ſtable; privately and (onioufly ſteal any goods, wares, 
or merchàndizes, to the value of 58, although it be not 
broken open, nor ao perſon be therein, ſhall be guilty of 
it of clergy, © SS 


Warehouſe] In the caſe of Jahn Howard at the Old Bailey, 
Fuly 3, 1751. He was indicted on this ſtatute, for pri- 
vately ſtealing goods, the property of Meſſieurs Fludyer and 
company, in the warehouſe of John Day: There was 
another count in the indictment, charging that the pri- 
ſoner ſtole the goods of John Day in his warehouſe. The 
caſe upon evidence appeared to be, that Fohn Day kept a 
common warehouſe by the water ſide, where merchants 


did uſually lodge goods intended for exportation, till they 
could have an opportunity of putting them on board. 


The goods in the indictment were ſent by Fludyer and 
company to this warehouſe, in order to be put on board a 
yeſſel far exportation, and were ſtolen by the priſoner in 
this warehouſe, The court was of opinion, that this is 
not a caſe within the ſtatute. For by the word warehouſe 
in the ſtatute is meant, not a mere repoſitory for goods, 
but ſuch places where merchants and other traders keep 
their goods for ſale, in the nature of ſhops, and whither 
cuſtomers go to view them. And though the goods 
in this caſe might with propriety enough be charged to 
be the goods of Jobn Day, fince he had the charge and 
poſſeſſion of them, which made him anſyerable to his 
principals for them; yet ſtill the ſame objection re- 
Curreth, his warehouſe was not a place for ſale, but woeely 
ſafe cuſtody, According]y the larceny being fully proved, 
the priſoner was by the direction of the court found 
guilty of larceny, to the value laid in the indictment, 
and acquitted of ſtealing privately in the warehauſe.—— 
It has been generally held, that the meaning of this act, 
with regard to ſhoplifting, is, that the goods mult be ſuch 
as are uſually expoſed to ſale in the bop, and not any 
other valuable thing which may happen to be put there, 
And it ſeemeth that the ſame equitable conſtruction ſhould 
take place with regard to warehouſes, The es ſhould 
be ſuch as are uſually expoſed to ſale in ſuch places, 
And tho? coach-houſes and fables, which are likewiſe named 
in the act, are not places for ſale, yet ſtill in the conſtrue- 
tion of ſo penal a law, it will not be amiſs to carry the 
ſame __ as far as may be with regard to them. The 


goods ſhould be ſuch as are uſually lodged in thoſe places, 
Pot. 77. 


| Vor, III. F [ Privately 


by 
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| Privately) If it ſhall appear on the evidence, as it often 
duth, that thoſe places were broke open at the time of the 
larceny, the caſe (as it ſeemeth) will not come within 
the act. For the words are,——if any perſon ſhall 
privately ſteal, which ſeemeth to exclude all caſes, 
where any degree of force is uſed to Come at the goods, 
id. 79. | * 

Any goods, wares, or merchandize] In which words money 
is not included. For altho” the word goods may in à large 
ſenſe take in money, and often doth, yet being connected 
with wares and merchandizes, the ſafer conſtruction of ſo 
penal a ſtatute will be, to confine it to goods of like kind, 
gonds expoſed to ſale. id. Obes | 


In like manner, it was ruled, upon the fame principle 


at Maidjlane Lent aflizes 1752, in the caſe of George 


Reward for con- 
victine an oſfen- 
der; Exemption 
from paiith offi- 
ces, 


Grimes, indicted on the ſtatute, 24 G. 2. c. 45. for 
ſtealing a conſiderable ſum of money out of a ſhip in 
port: Tho' great part of it conſiſted in Portugal money, 
not made curient by proclamation, but commonly cur- 


rent. id. 


But hzrſes ſeem clearly to be included under the word 
goods, by reaſon of the mentioning coach- houſes and ſtables 
before; and hoſe flealers are ſpecified in the ſubſequent 
parts of the act. 

6. Every perſon who ſhall apprehend any one guilty of 
breaking open houſes in a felonious manner; or of private- 
ly and feloniouſly ſtealing goods, wares, or merchandizes, 
of the value of 58, in any ſhop, warehouſe, coach-houſe, 
or ſtable, tho* they be not broken open, and although no 
perſon be therein to be put in fear, and ſhall proſecute him 
to conviction, ſhall have a certificate without fee, under 
the hand of the judge, certifying ſuch conviction, and 
within what variſh or place the felony was committed, and 
alſo that ſuch felon was diſcovered and taken, or diſcover- 
ed or taken, by the perſon ſo di ſcovering or apprehending; 
and if any diſpute arile between ſeveral perſons fo diſ- 
covering or apprehending, the judge ſhall appoint the 
certificate into ſo many ſhares to be divided among the 
perſons concerned as to him ſhall ſeem juſt and reaſon- 
able: 

And if any perſon ſhall happen to be flain by any ſuch 
houſebreaker, or other felon as aforeſaid, in endeavouring 
to apprehend him, the executors or adminiſtrators of fuch 
perſon ſlain, ſhall have the like certificate: 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it ſhall be granted, for which 
he {hall have 18. 3 
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And the ſaid certificate may be once aſſigned over, and 
no more. 

And the original proprietor, or the aſſignee of the ſame, 
ſhall by virtue thereof be diſcharged from all manner of 
pariſh and ward offices, within the pariſh or ward where 
the felony was committed. 

But the certificate ſhall not be aſſignable, after it has 
been once made uſe of to exempt any perſon from ſuch 


office. 10 & 11 V. c. 23. 
From all manner of pariſh and ward offices] E. 29 G. 2. 


K. and Davis. Motion to quaſh a conviction and the 

affirmance of it on appeal, removed into the king's bench 

by certiorari z upon this caſe : The defendant, being 

aſſignee of a certificate under this act, was appointed by 

the truſtees under an act of the 22 G. 2. to be collector of 

the pariſh rates for repair of the roads within the pariſh of 
St. Leonard's Shoreditch; and refuſing to take the office 

upon him, infiſting that he was exempted by the benefit of 
his certificate, he was convicted before a juſtice; and this 

conviction being affirmed upon appeal to the ſeſſions, it 
was now moved to quaſh theſe proceedings as illegal, 

After argument on ſhewing cauſe : By Ryder Ch. J. 

The queſtion is, Whether the defendant has a right to be 
exempted from this office by virtue of his certificate ? The 
act exempts the party, and his aſhgnee, from all pariſh 

and ward offices, Here are two queſtions : Firſt, whether 
this is a pariſh office; ſecondly, whether it is within this 
act; and tho' the latter may ſeem to be a conſequence of 
the former, yet it may be neceſſary to conſider, whether 
this is the old office of ſurveyor, or a new cffice, It is 
not neceſſary for a pariſh officer to be choſen by the pa- 
riſhioners. A pariſh office muſt be exerciſed about pariſh 
buſineſs; and the officer muſt be a pariſhioner : Both which 
ingredients are here. It may be a queſtion of nicety, 
whether this act extends to new offices; tho? I give no 
opinion as to this point, The office is not co-extenſiye 
with that of ſurveyor ; but yet it ſeems part of that old 
office. It cannot be preſumed, that the 22 G. 2. meant 
to take away any privilege which the party had before. 
Therefore as I do not think this is a new office, I think 
the conviction and affirmance thereof ought to be quaſhed; 
without giving any opinion, whether the exemption will 
extend to a new office, which did not exiſt at the time of 
ne 10 & 11 W.—Dennijen J. The queſtion is, Whether 
the collector of the variſh rates in the pariſh, within the 


E 2 220. 


68. 


46] reward for 
convifting, 
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22 G. 2. is a pariſh officer within the benefit of the certi- 
ficate under the 10 £7 11 VL. I think the act of 10 C 
11 V. ought to have a liberal conſtruction. The office 
of ſurveyor is partly to be executed by this collector, 
And it is in fact an old office, divided by an act of pariia- 
ment, and to be executed by two perſons. And the col- 
lector is certainly as much a pariſh officer, as the {urveyor 
appointed under this act of parliament, A coven2:t to 
pay taxes, extends to ſubſequent taxes of the me kind, 
So a privilege of perſons from offices. The act does not 
confine it to offices in being. It was intended as a te- 
ward, Therefore the new modelling an old office, ſhall 
have the ſame benefit and conſtruction, as the old office 
itſelf would be intitled to. Fofler J. This mult cer- 
tainly be taken to be a pariſh office. For the duty is con- 
fined to the pariſh, and to be executed by an inhabitant, 
I do not take it to be a new office; for it is part at leaſt of 
the old one. I will go a little further, and ſuppoſe it an 
entirely new created office; and yet if a pariſh office, I 
ſhould think it within the 10& 11 VJ. Clergymen, at 
common law are exempted from all offices; and therefore 
would be exempted from the new offices. Soan attorney's 
privilege extends to all matters of like nature. So diſſent- 
ing miniſters, being exempted from all offices by the tole- 
ration act, are exempt from new offices, as well as old 
ones. I/ilmat J. The words of the act of 10 C11 
I. are as general as can be, Nothing can more contri- 
bute to the public ſafety than apprehending felons, which 
is the object of the act. It is not neceſſary to give an 
opinion; but I take it, if this had been a new office, it 


would have been within the exemption. This office has 


every badge of a pariſh office. It muſt be exerciſed by a 
pariſhioner ; within the pariſh; the rates are to be applied 


to a parochial purpoſe; and I think it not neceſſary that 


a pariſh officer ſhould be appointed by the pariſh, as the 
conſtable is a pariſh officer, tho' not named by the pariſh, 


Nothing can be clearer, than that this is part of the old 


office of furveyor, Therefore the conviction, and 
affirmance thereof, were quaſned. M. S. 


7. And moreover, as a further reward, every perſon 


who ſhall apprehend any perſon guilty of the felonious 
breaking and entering of any houſe in the day time, and 
proſecute him to conviction, ſhall have a certificate under 


the hand of the judge, without fee, to be made out and. 


delivered before the end of the aſſizes, certifying the con- 
viction, and in what pariſh the ſaid felony was commit- 
ted, and alſo that ſuch felon was taken by the perſon 
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claiming the reward; and if any diſpute ſhall happen to 
ariſe between the perſons claiming, the judge ſhall by the 
ſaid certificate appoint the ſame to be paid amongſt the 
parties claiming the ſame, in ſych ſhares and proportions 
as to him ſhall ſeem juſt and reaſonable. 

And on tender of ſuch certificate to the ſheriff, and 
demand made, he ſhall pay to the perſon ſo intitled the 
ſum of 401 without fee, &ithin one month after ſuch 
tender and d-mand ; on pain of forfeiting double, with 
treble colts. 5 An. c. 31. 

8. And if any watehmam or any other perſon be killed 49! tothe exe- 
in endeavouring to apprehend any ſuch houſebreaker, his Lila.. 
executors or adminiſtrators ſhall have a certificate de- 
livered under the hand and ſeal of the judge, or of the 
two next juſtices, of ſuch perſon being ſo killed; which 
certificate they ſhall, upon ſufficient proof before them 
made, give without fee: Whereupon ſuch executor or 
adminiſtrator ſhall be intitled to receive the like ſum of 
40l in like manner. 5 An. c. 31. J 2. | 

9. And moreover, if any perſon being out of priſon, 40 l and a par- 
ſhall commit any ſuch houſebreaking in the day time as son for convitt= 
aforeſaid, and afterwards diſcover two or more the like “ n 
offenders, ſo as two or more be convicted, he ſhall have 
the like reward and allowance of 40l, and alſo all other 
advantages which are given to perſons who ſhall apprehend 
and convict any the like offenders; and ſhall] alſo have 
the king's pardon for all burglaries, robberies, and felo- 
nies (except murder and treaſon) by him committed before 
ſuch diſcovery made; which pardon ſhall be likewiſe a 
good bar to an appeal. 5 An. c. 31. / 4+ 

10. And the ſheriff on producing the certificates, and Sheriff to be re- 
receipts for the ſaid rewards, may deduct the ſame on his Act of he 

treaſury, 
mall be repaid out of the treaſury, on certificate from the 
clerk of the pipe. 5 An. c. 31. .. 3. 

Or inſtead of charging the ſame in his accounts, he may 
immediately apply to the commiſſioners of the treaſury, 
who ſhall forthwith repay the ſame without fee. 3 G. 


c. 15. fe 4. 


V. Larceny in a booth or tent. 


Perſons found guilty of robbing any perſon in any booth 
or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants being within, whether they be ſleeping 
or waking, ſhall ſuffer as felons without benefit of clergy. 
5&© 6 Ed. . e. 9. / 5. bs 
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VI. Larceny on a navigable river. 


By the 24 G. 2. c 45. All perſons who ſhall feloniouſly 
ſteal any goods or merchandize of the value of 408, in any 
ſhip, barge, lighter, boat or other veſſe] or craſt, upon 
any navigable river or in any port of entry or diſcharge, 
or in any creek belonging thereto, or from off any wharf 
or key adjacent to any navigable river, port of entry or 


diſcharge, or ſhall be preſent or aſſiſting therein, ſhall {h 
be guilty of felony without benefit of clergy. kn 
And by the 2 G. 3. c. 28. Perſons navigating bum thi 
boats on the river Thames, for the purpoſe of ſelling li- wi 
quors, flops, tobacco, fruit, greens, gingerbread, or other in 
ſuch like ware, except ſuch boats as ſhall be entred at 
Trinity Houſe , and perſons taking in exchange, or by way ce 
of barter, or unlawfuily receiving any ropes, cordage, m 
tackle, goods, ſtores, or merchandize of any veſſels in the 
river; or cutting, damaging, and ſpoiling any cordage, A 
cable, buoys, buoy rope, headfaſt, or other faſt or rope 17 
belonging to any ſhip in the river, with intent to ſteal al 
the ſame ; ſhall be puniſhed as in the ſaid act is directed: 80 
which act being ſomewhat long, and only local, it is 1 
thought fit to refer to the act itſelf for a more particular 7 
deſcription of the offences, and for the manner of con- 10 
viction and puniſhment. v 
| | g 
VII. Other larcenies. f 
There are moreover divers other larcenies, which are 0 
not here ſpecified, the ſame being inſerted under the ſe- , 
veral fitles in this book, to which they do more properly 


belong, That is to ſay, 

Larceny in ſtealing woollen cloth off the tenters in the 
night time, is infected under the title Wookien Panu⸗ 
kacure. 

Larceny in ſtealing linen, fuſtian, callico, or cotton 
cloth, yarn, or goods Jaid to be printed, bleached, or 
dried, to the value of 10s; under the title Linen cloth. 

Larceny in ſtealing cattle or ſheep (with a reward of 
10] for convicting an offender), under the titles Cattle 
and Sheep 

Larceny in ſtealing deer in parks, conies or hares in 
warrens, or fiſh in ponds, under title Game. 


Larceny in ftealing hawks or ſwans, alſo under title 
Game. 


VIII. 


Larceny. 
VIII. Receiving Holen goods. 


1. By the 3 V. c. 9. If any perſon ſhall buy or receive 
any ſtolen geods, knowing the ſame to be ſtolen; he 
ſhall be deemed an acceſſary after the fat, and ſuffer 
accordingly. / 4. | 
2. By the 5 An. c. 31. If any perſon ſhall buy or 
receive any ſtolen goods, knowing them to be ſtolen, or 
{hall receive, harbour, or conceal any felons or thieves, 
knowing them to be ſo, he ſhall be deemed acceſſary to 
the felony, and being convicted on the- teſtimony of one 
witneſs, ſhall ſufter death as a felon convict. (But with- 
in clergy.) ＋ 5. . 

3. And by the 4G. c. 11. Perſons convicted of re- 
ceiving or buying ſtolen goods knowing them to be ſtolen, 
may be tranſported for 14 years. /. 1. | 

In the caſe of K. and Davidſon, at Carliſle aſſixes 1766, 
Margaret Davidſon was indidted for ſtealing bags contain- 
ing 1601 in money out of a dwelling houſe, and //abel 
and Margaret Carter. were indicted in one count for re- 
ceiving the money knowing it to have been ſtolen, and 
in a ſecond count for hatbouring and concealing Marga- 
ret Davidſon knowing her to have been guilty of that fe- 
lony; and an objection being made that money is not 
within the acts of parliament relating to receivers of flolen 
goods, the judge (Mr, Juftice Bathurſt) was clearly of 
that opinion, and that the counſel for the proſecutor 
ſhould therefore apply their evidence only to the charge 
of harbouring and concealing the felon. They were all 
convicted, and the principal received judgment of death, 
and the acceſſaries had their clergy, and were burned in 
the hand. | | 

In the caſe of Abraham Evans, at the ſeſſions at the Old 

Bailey in May 1749, Jobn Avery and Abraham Evans were 
indicted, Avery for privately ſtealing from the perſon of 
Sir Giles Payne, one ſilk handkerchief, value 12d; and 
Evans for feloniouſly receiving the ſame, knowing it to 
be ſtolen. Avery was found guilty to the value of 10d, 
and was ordered to be tranſported for ſeven years. Evans 
was likewiſe convicted of receiving the goods knowing 
them to be ſtolen; but judgment was reſpited as to him, 
upon a doubt whether ſentence for tranſportation for 14 
years can be given againſt him upon the ſtatute of the 
4 G. in regard the principal felon is found guilty of petty 
larceny only, And at a meeting of the judges to conſider 
of this doubt, they were all of opinion that no judgment 
can be given againſt Evans on this verdict, For tho' the 

E 4 act 
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act is expreſs, that perſons convicted of buying or receſy- 
ing ſtolen goods, knowing them to be flolen, ſhall be 
tranſported for 14 years, yet ſtill it muſt mean perſons 
legally convicted, perſons convicted as acceſfaries after the 
fact under the ſtatutes of the 3 V. and 5 An. But this 
man ought to have been acquitted, the principal felon 
being convicted of petty larceny only; And indeed the 
indictment againſt Avery being for petty larceny, Evans 
ought not to have been put upon his trial. For the ads 
which make receivers of ſtolen goods knowingly, acceſ- 
faries to the felony, muſt be underſtood to make them 
acceſſaries in ſuch cafes only, where by law af acceſſary 
may be; and there can be no acceſlary to petty larceny: 
. at the next ſeſſions, Evans was diſcharged. 

oft. 74. F< 

oe ad notwithſtanding that regularly the acceſfary 
cannot be tried, till the principal be convicted, yet by the 
5 An. c. 31. it is enacted, that if the principal felon can- 
not be taken, ſo as te be proſecuted and convicted, yet 
nevertheleſs the buyer and receiver of ſtolen goods may be 
proſecuted as for a miſdemeanor, and puniſhed by fine 
and impriſonment, or other ſuch corporal puniſhment as 
the court ſhall think fit; which ſhall exempt him from 
being puniſhed as acceſſary, if the principal ſhall be after- 
wards taken and convicted. /. 6. ; 

In the caſe of K. and Wild, there was an indictment 


for a miſdemeanor, in receiving ſtolen goods knowing. 
them to be ſtolen, Upon the proſecutor's evidence it ap- 
eared that the felons had been convicted and executed, 


hereupon it was objected that this indictment would 
not lie, being only given in caſe where the felon cannot 
be taken, this being only a juriſdiction given under 
thoſe particular circumſtances, And of that opinion was 
the chief juſtice, and the defendant was acquitted, 

Strange. 57. (8vo edit.) 

F. By the 29 G. 2. c. 30. Whereas the pernicious prac- 
tice of ſtealing lad, iron, copper, braſs, bell. metal, and ſolder, 
hxed to, or lying or being in or upon houſes, out- houſes, 
mills, warehouſes, workſhops, and other buildings, areas, 
vaults, yards, gardens, orchards, or other places : and alſo 
the ſtealing of ſuch materials from ſhips, boats, and other 
veſſels, and from off wharfs, keys, and other places, is 
become a great evil, by reaſon of the difficulty in appre- 
hending and convicting the thieves, and in diſcovering 
the buyers and receivers; it is therefore enacted, that every 
perſon who ſhalt buy or receive any of the ſame, know- 
ing the ſame to be ſtolen or unlawfully come by, or ſhall 


privately 


privately buy or receive any ſtolen lead, iron, copper, braſs, 
bell- metal, or ſolder, by ſuffering any door, window, or 
ſhutter to be left open or unfaſtened, between ſun-ſetting 
and ſun-rifing, for that purpoſe ; or ſhall buy or receive 
any of the ſame at any time in any clandeftine manner 
ſhall, on conviction by due courſe of law, altho' the prin- 
cipal felon hath not been convicted, be tranſported · for 14 
years. . 1. | | 

And one juſtice on cotnplaint on oath by any credible 
perſon, that there is cauſe to ſuſpect that ſtolen lead, iron, 
copper, braſs, bell metal, or ſolder, is concealed in any 
dwelling houſe, outhouſe, yard, garden, or other place, 
may by his warrant cauſe ſuch place to be ſearched in the 
day time; and if any of the fame, ſuſpected to be ſtolen, 
ſhall be found therein, may cauſe the ſame, and the perſon 
in whoſe houſe or other place the ſame ſhall be found, to 
be brought before two juſtices: And if fuch perſon ſhall 
not give an account, to the ſatisfaCtion of ſuch juſtices, 
how he came by the ſame, or ſhall not in ſome convenient 
time to be ſet by the ſaid juſtices produce the party of whom 
be bought or received. the ſame, he ſhall be adjudged 
guilty of a miſdemeanor /. 2, . 

And every conſtable within his conſtablewick, beadle 
within his diſtrict, and watchman whilſt he is upon duty, 
ſhall apprehend or cauſe to be apprehended every perſon 
who may reaſonably be ſuſpected of having, carrying, 
or conveying, after ſun-ſetting and before ſun-rifing, any 
of the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come by; and the ſame, together with ſuch perſon, as 
ſoon as conveniently may be, ſhall carry before two juſ- 
tices: And if the perſon ſo apprehended conveying the 
ſame, ſhall not produce the perſon from whom he bought 
or received the ſame, or ſome. other credible witneſs to 
depoſe upon oath the ſale or delivery thereof, or ſhall not 
give an account, to the ſatisfaction of ſuch juſtices, how 
he came by the ſame, he ſha]l be adjudged guilty of a 
miſdemeanor. /. 3. 

In either of which caſes, two juſtices may cauſe the 
ſaid materials to be depoſited with the churchwardens or 
overſeers of the poor where the ſame were found, or in 
any other convenient place, for any time not exceedin 
30 days, and in the mean time may order the ſaid church- 
wardens or overſcers, or one of them, in every pariſh with-. 
in the bills of mortality, to inſert an advertiſement in ſome: 
publick paper; and elſewhere cauſe notice to be given by. 
ſome publick crier, and by fixing on the church or cha- 
pel door notice deſcribing ſuch materials, and where de- 


poſited : 
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poſited: And if any perſon can prove his property there- 
to, upon oath, to the ſatisfation of ſuch two juſtices, they 
ſhall order reſtitution thereof to the owner, after paying 
reaſonable charges of removing, depoſiting, and giving 
publick notice of the ſame. And if at the end of the 30 
days, no perfon ſhall prove his property thereto, the fame 
ſhall be ſold for the beſt price that can reaſonably be had; 
and after deducting the charges as aforeſaid, half of the 
money ariſing from ſuch ſale ſhall be given to the perſon 
apprehending, and half to the poor of the pariſh where the 
offence ſhall be committed (if it is known where), or elle 
where the conviction ſhall be. .. 4. 

And every perſon to whom any of the fame ſhall be 
brought and offered to be fold, pawned, or delivered (there 
being reaſonable cauſe to ſuſpect that the ſame was ſtolen 
or unlawfully come by) ſhall apprehend, ſecute, and carry 
before a juſtice (having it in his power ſo to do) the perſon 
ſo bringing or offering the ſame, together with the ſaid 
materials; and ſuch perſon ſhall be dealt with, and the 
aid materials ſhall be depoſited and diſpoſed of, as if he 
had been apprehended, by the conſtable, beadle, or watch- 
man : And if it ſhall appear upon the oath of any perſon, 
notwithſtanding he was concerned in ſtealing the ſame, 
if corroborated with other credible circumſtances, ro the 
ſatisfaction of two juſtices, that there was reaſonable 
cauſe to ſuſpect that the ſame was ftolen or unlawfully 
come by, and that the perſon to whom the ſame was 
brought or offered did not {having it in his power ſo to 
do) apprehend, ſecure, and carry before a juſtice the per- 
ſon who brought or offered the ſame; then the perſon to 
whom the ſame was brought or offered, ſha]l be adjudged 
guilty of a miſdemeanor. /. 5. 2 

And perſons for the two former miſdemeanors, in hav- 
ing or carrying any of the ſaid goods, ſhall forfeit for the 
firſt offence 40s, for the ſecond 41, and for every ſubſe- 
quent offence 61; and for the other miſdemeanor, in not 
carrying a ſuſpected perſon before a juftice, ſhall forfeit 
for the firſt offence 208, for the ſecond 40s, and for every 
ſubſequent offence 41; by diſtreſs : half to the informer, 
and half to the overſeers for the uſe of the poor where 
the offence was committed (if known), or otherwiſe where 
the conviction ſhall be. And if no ſufficient diftreſs 
{hall be found, then to be committed to the common 
gaol or other priſon or houſe of correction for one month 


tor the fr offence, for the ſecond two months, and for 


every ſubſequent offence till diſcharged by order of ſeſ- 
ſions. /. 6. 


The 
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The conviction to be on parchment, and to be certi- 
fied to the next ſeſſions, and there filed; in the ſorm or 
to the effect following, viz. 


Middleſex, DE it remembred, that on the day of 

to wit. in the year A. O. was con- 
vifted before us of the juſlices of the peace for 
of a miſdemeanor, in having in his poſſeſſion lead, iron, cop- 
per, braſs, bell. metal, or ſolder, ſuſpected to be flolen or un- 
lawfully come by, and not producing the party or parties of 
whom he bought or received the ſame, nor giving a ſatisfattory 
account bow he came by the ſame Cor, in having, carrying, er 
conveying of lead, iron, copper, braſs, bell-metal, or ſolder, 
ſuſpected to be flolen or unlawfully come by, and not producing 
the party or parties from whom he bought or received the ſame, 
nor any credible witneſs to defoſe upon oath the ſale or delivery 
thereef, and not giving a ſatisfattory account how he came by 
the ſame; or, of neglecting to apprehend and ſecure the perſon 
who brought and offered to pawn, ſell, or deliver lead, iron, 
copper, braſs, bell-metal, or ſolder, ſuſpected to be flolen or 
unlawfully come by; as the caſe ſhall be: ] Given under our 
hands and ſeals the day and year aforeſaid. | 


Which conviction ſhall not be liable to be removed by 
certiorari, but ſhall be final to all intents and purpoſes. 


57. 

And if any perſon being out of priſon, ſhall commit 
any felony by ſtealing any of the ſaid materials, and after- 
wards diſcover two or more perſons who ſhall buy or re- 


ceive any of the ſame, knowing the ſame to be ſtolen, ſo 


as two or more be convicted, he ſhall have a pardon, 
which ſhall alſo be a bar to an appeal. / 8. 

And if any perſon ſhall be concerned m ſtealing any of 
the ſame, and ſhall afterwards, being out of priſon diſ- 
cover any perſon to whom he offered to fell, pawn, or 
deliver the ſame, ſo as he be convicted of ſuch miſdemea- 
nor; he ſhall not be liable to be proſecuted for ſuch ſteal- 
ing. /. 9. 

6. By the 21 G. 3. c. 69. Every perſon, who ſhall 
buy or receive any pewter pot or other veſſel, or any 
pewter in any form or ſhape whatever, knowing the 
ſame to be ſtolen or unlawfully come by; or ſhall pri- 
vately buy or receive any ſtolen pewter, by ſuffering any 
door, window, or ſhutter to be left open or unfaſtened be- 
tween ſun-ſetting and ſun-riſing ; or ſhall buy or receive 
the ſame in any clandeſtine manner; he ſhall, altho' the 
principal felon has not been convicted, be tranſported 
not exceeding ſeven years, or detained in priſon and 
therein kept to hard labour not more than three years 

not 
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nor leſs than one; and within that time (if the court 
ſhall think fitting), to be once or oftener, but not more 
than thrice, publicly whipped. 

7. Finally, By the 22 G. 3. c. 58. where any goods 
(except lead, iron, copper, braſs, bell- metal, and ſolder) ſhall 
have been ſtolen, whether the offence amounts to grand 
larceny or ſome greater offence, or to petty larceny only 
where the offender has been convicted of grand larceny 
.or ſome greater offence; every perſon who ſhall buy or 
receive the ſame, knowing them to have been ſtolen, 
mall be guilty of a miſdemeanor, and puniſhed by fine, 
impriſonment, or whipping, as the court of quarter ſeſ- 
ſions (who are hereby impowered to try him), or any 
other court before whom he ſhall be tried, ſhall think 
fit to inflict, altho' the principal be not convicted; and if 
the felony amounts to grand larceny, or ſome greater of- 
fence, and the perſon z dually committing ſuch felony hath 
not been before convicted, ſuch offender ſhall be exempted 
from being puniſhed as acceſſary, if the principal ſhall 
be afterwards convicted. /. 1. 

And one juſtice, on oath before him made, that there 
is reaſon to ſuſpect that ſtolen goods are knowingly con- 
_ ecaled in any houſe or other place, may by his warrant 
cauſe ſuch houſe or place to be fearched in the day time: 
and the perſon concealing or in whoſe cuſtody the ſame 
fhalt be found ſhall be guilty of a miſdemeanor, and pu- 
niſhed in the manner aforefaid, %. 2. 

And every conſtable within his conftablewick, beadle 
within his ward, and watchman whilft on duty, may ap- 
prehend any perſon, who may be reaſonably ſuſpected of 
having or carrying at any time after ſun- ſetting and before 
fun-rifing any goods ſufpected to be ftolen, and carry him 
before a juſtice to be dealt with according to law; and 
on conviction of the offence, he ſhall be adjudged guilty 
of a miſdemeanor, and imptifoned not exceeding fix ka- 
lendar months nor lefs than three, | 

And any perſon, to whom any goods reaſonably ſuſ- 
pected to de ſtolen ſhall be offered to be fold or pawned, 
may apprehend: the perſon offering the fame, and carry 
him before a juſtice. . 4. | 

And if any perſon being out of cuſtody, or in cuſtody 
if under 18 years of age, upon any charge of felony with- 
in the benefit of clergy, thall have committed any felony, 
and afterwards diſcover two or more who have bought or 
received any. ſtolen goods, fo as two or more be convict- 
ed,” he ſhall have the king's pardon for all fuch felonies 
by him committed before ſueh diſcovery, which alſo 
mall hea bar to an appeal. , 5, 

W N I. 
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XI. Offering goods ſuſpected to be ſtolen, to be pawned 
or ſold. | | 


By the 30 G. 2. c. 24. If any perſon who ſhall offer 
by way of pawn, pledge, exchange, or ſale, any goods, 
ſhall not be able, or ſhall refuſe to give a ſatisfactory ac- 
count of himſelf, or of. the means by which he became 

ſſeſſed thereof; or if there ſhall be any other reaſon to 
ſuſpe& that ſuch goods are ſtolen, or otherwiſe illegally 
or clandeſtine y obtained, it ſhall be lawful for any per- 
ſon, his ſervants or agents, to whom the ſame ſhall be 
offered, to ſeize and detain ſuch perſon and the ſaid goods, 
and to deliver him as ſoon as conveniently may be into 
the cuſtody of the conſtable or other peace officer, Who 
ſhall immediately convey ſuch perſon and the ſaid goads 
before a juſtice z and if ſuch juſtice ſhall upon examina- 
tion and inquiry have cauſe to ſuſpect that the ſaid: goods 
were ftolen, or illegally or elandeſtinely obtained, he 
may commit him to ſafe cuſtody for any time not exceed- 
ing ſix days in order to be further examined; and. if upon 
either of the ſaid examinations it ſhall appear to the ſa- 
tisfaction of ſuch juſtice, that the ſaid goods were ſtolen, 
or. illegally or clandeſtinely obtained, he ſhall commit the 
offender to the common gaol or houſe of correction, there 
to be dealt with according to law. /. 7. * 

Provided, that if ſuch goods fo. ſeized. and. detained as. 
aforeſaid: ſhall. afterwards appear to be the property of the 
perſon who offered the ſame to be pawned, exchanged or 
fold, or that he was authorized by the owner thereof to 
pawn, exchange or ſell the ſame; yet. nevertheleſs the 
perſon who ſhall fo ſeize or detain the party who offered 
the ſaid goods, ſhall be indemniſied for having ſo done. /. 8. 


A. Advertiſing or receiving a reward for belping t 
ſtolen goods. | 

By the 25G. 2. c. 36. If any perſon ſhall publiekly 

advertiſe a reward, with no queſtions aſked, for the return- 

of things ſtolen or loſt, or ſhall make uſe of words therein 

purporting that ſuch reward ſhall be given, without ſeiz - 

ing or making inquiry after the perſon producing ſuch 


| thing; or ſhall offer to return to any pawnbroker, or 


other the money lent thereon, or other reward for the 
return thereof ; he, and alſo the printer and publiſher of 
ſuch advertiſement, ſhall reſpeQively forfeit 50 l, with 
coſts, to him who ſhall ſue in fax months, <p 
And by the 4 G. c. 11. Wherever any perſon taketh' 
money or other reward, ditectly or indirectly, under pre- 


_ "tence 
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tence, or upon account of helping any perſon to any 

| ſtolen goods; he ſhall (unleſs he apprehend the felon, or 

cauſe him to be apprehended, and brought to trial, and 


give evidence againſt him) be guilty of felony in the fame 
manner as if he had ſtolen the ſame. /. 4. | 


XI Charges of proſecution and conviction how to be paid. 


1. By the ſtatutes of the 37: c. 10. and the 27 G. 2. 
c. 3. The offender, if able, ſhall pay his own charges for 
carrying to gaol, and of thoſe who guard him thither ; 
and if he is not able, then the treaſurer {hall pay the ſame 
out of the county rates; as is ſhewn more at large in 
title Commitment. 

2. By the 25 G. 2. c. 36. The court before whom 
any perſon hath been convicted of any grand or petit lar- 
ceny or other felony, may at the prayer of the profecutor, 
and on conſideration of his circumſtances, order the 
county treaſurer to pay him ſuch ſum as they ſhall judge 
reaſonable, not exceeding the expences he was put to in 
carrying on the proſecution, with a reaſonable allowance 
for his time and trouble: and the clerk of affize, or of 
the peace, ſhall forthwith make out ſuch order, and de- 
liver the ſame to the proſecutor, on payment of 1s, and 
the treaſurer ſhall pay the ſame on ſight, which ſhall be 
allowed in his accounts. 

And by the 18G. 3. c. 19. The court before whom 
any perſon hath been tried and convifted of any grand or 
petit Jarceny or other felony ; or before whom any perſon 

hath been tried and acquitted of any grand or petit larceny 
or other felony, in caſe it ſhall appear to the ſaid court 
that there was a reaſonable ground of proſecution, and 
that the proſecutor had bona fide proſecuted ; may order 
the treaſurer to pay to ſuch proſecutor ſuch ſum as they. 
ſhall think reaſonable not exceeding the expences he was 
bona fide put unto, making alſo (if he ſhall appear to be in 
poor circumſtances) a reaſonable allowance for his trouble 
and loſs of time: which order the clerk of aſſize or clerk 
of the peace reſpectively, ſhall forthwith make out and 
deliver to him, on being paid for the ſame 1s and no 
more ; and the treaſurer upon, ſight of the order ſhall 
forthwith pay the ſame.—And the juſtices in ſeſſions, 
from time to time, may lay down or alter ſuch rules and 
regulations concerning any coſts or charges to be allowed 
to any perſon by virtue of this act: Which rules and re- 
gulations, having received the approbation and ſignature 
of one or more of the judges of aſſize, ſhall be binding, 
and not otherwiſe, on all perſons whatſoever. 


3. By 


GE Inn Lend ay ae 1 


the ſame, 
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2. By the aforeſaid act of the 27 G. 2. c. 3. When 
any poor perſon ſhall appear on his recognizance, in ſuch 
caſe to give evidence, the court may allow him his rea» 
ſonable charges, to be paid in like manner by the trea- 
ſurer ; the proper officer to have 6d for making out the 
order. Except in Middleſex, where the ſame ſhall be 
paid by the overſeers of the poor where the perſon was 
apprehended, _ | bat 

And by the 18 C. 3. c. 19. The court, where any perſon 
ſhall appear ca recognizance or ſubpœna to give evidence as 
to any grand or petit larceny or other felony, whether any 
bill of indictment be preferred or not, may order the trea- 
ſuret to pay to him ſuch, ſum. as. they ſhall think reaſon- 
able, not exceeding the expences he was bona- fide put 
unto, making alſo, if he, ſhall appear to be in poor cir- 
cumſtances, a reaſonable allowance for his trouble and 
lols of time; which order the clerk of aſſize or of the 
peace teſpectively ſhall forthwith make out and deliver to 
him, on being paid for the ſ.me 6d and no more,: and 
the treaſurcr upon ſight of the order ſhall forthwith pay 


Warrant for larceny. 
Weſtmorlagd.. 0 To the conſtable of — 
ORASMUCH- as A. I. of — in the county of 


yeoman, hath this day made information and complaint 
upon oath befere me one of his majeſiy's juſtices of the 
peace for the ſaid county, that this preſent day divers goods 
of him the faid A. I. to wit, bave felonicufly been 
ſtolen, taken and. carried au ay from the houſe of bim the 
ſaid A. I. at — aforeſaid in the county aforeſaid, 
and that he Bath juſt cauſe to ſuſpect, and deth ſuſpec?, that 
A. O. late of ——— yeoman, feloniouſiy did ſteal, take, and 
carry away the ſame : Theſe are therefore to command you ferth- 
with to apprehend him the ſaid A. O. and to bring him before 
me ta anſwer unto the ſaid information and complaint, and to 
be further dealt with accerding te law: Herein fail you net, 
Given under my hand and ſeal the —— day of —— in 
the year 


Note; The form of a warrant to ſearch for ſtolen 
goods is inſerted under the title Search warrant. 


Indictment for grand or petit larceny in general. 
Weſtmorland, HE jurors for cur lord the king upon 
] their oath preſent, That A. O. late of 
i the county of 
3 day 


— labourer, en the ———— 
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diy ef in the year of the reign of ——_—_—— 
with force and arms, at in the county aforeſaid, one 
linen ſheet of the value of ——=——— of the gavds and chattels 
of one A. I. then and there being, feliniouſiy did fleal, take, 


and carry away, againſi the peace of our ſaid lord the ing, 
bis crown and dignity. ' © 7 


Indictment for picking of pockets, or otherwiſe 
privately ſtealing from the perſon, 


Weſtmorland. 1 7 H E jurors for our lord the king upon 
| their oath preſent, That A. O. late of 

— i the pariſh o yeoman, on the — day 
of ——— in the- year of the reign f — with 
force and arms, at the parijh aforeſaid in the county afore- 
faid, one filver watch of the value of - of the goods 
and chaitels of one A. I. from the perſon of the ſaid A. I. 
fubiilly, privately, craftily, and without the knowledge of the 
ſaid A. I. then and there felonioufly did ſteal, take and carry 


eway, againſt the peace of our ſaid lord the king, his crown 
and dignity. | 


Indictment for breaking a houſe in the day time, 
ſome perſon being therein, 


Weſtmorland. 4 HE jurors for our lord the king upon 
Wim their oath preſent, That A. O. late of 
— z the county of 
in the 


labourer, on the day 
year of the reign of . at the hour 
of in the afternoon of the ſame day, with force and 
arms, at — in the county of the dwelling * 
F one A. I. there ſituate, (one B. I. wife of the ſaid A. I. 
in the ſame houſe in the peace of God and of our ſaid lord the 
king then being) felonioufly did break and enter, and one ſilver 
ſpoon of the value of of the goods and chattels of him 
the ſaid A. I. then and there feloniouſly did fleal, take, and 
carry away, and her the ſaid B. I. then and there in bodily 
fear and danger of her life felonioufly did put; again/t the 
peace f our ſaid lord the king, his crown and dignity, 


Indiftment for breaking a houſe in the day time, 
(no perſon being therein.) 


— 5 HE jurors for our lord the king upon 
their oath preſent, That A. O. late of 
— the - day of in the — year 
of the reign of —— at the hour of —— in the afternoon of 
the ſame day, with force and arms, at — in the county 


I afartr 
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aforeſaid, the dwelling houſe of one A. I. there ſituate, feloni- 
ouſly did break and enter, and one filver ſpoon of the value of 
— of the goods and chattels of bim the ſaid A. I. thin and 
there feloniouſly did fleal, take, and carry away; againſ1 the 
peace of our ſaid lord the king, bis crown and dignity. 


Indictment for ſtealing of goods out of a ſhop, 
warehouſe, coach-houſe, or ftable, 


Weſtmorland. 5 & HE jurors for our lord the king upon 

their oath preſent, That A, O. late of 
in the county aforeſaid, labourer, on the 
day of ——— in the ——— year of the reign of 
with force and arms at ———— in the county aforeſaid, one 
piece of cloth of the value of ———— of the goods and chattels 
of one A. I. in the ſhop of bim the ſaid A. I. then and there 
being found, then and there privately and felonioufly did fleal, 
jake, and carry away; againſt the peace of our ſaid lord the 
king, bis crown and dignity. 


* p yu * — 
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Cancerning the duties on leather, ſee title Exciſe, 


HERE are ſeveral ſtatutes unrepealed, which were 

made before the firſt year of the reign of K. Fames 
the firſt, concerning leather ; but the act made in that 
year renders them all uſeleſs, the ſame being intended to 
reduce all the acts into one relating to that commodity z 
which ſame thing was attempted in that king's reign, with 
ſucceſs, in divers other articles, 
Therefore in this title I ſhall go no further back than 
the ſtatute of the 1 F. c, 22. And to avoid abundance of 
repetitions, I will firſt inſert the methods of recovering 
the ſeveral penalties, and will then proceed with this ar- 
ticle in its ſeveral progteſſes, in the order of time, from the 
firſt flaying off the hide, to its being at laſt ſold and ma: 
nufactured in leather, or exported, 


J. General penalties and forfeitures under this title, 

II. Of hides before they come to the tanner. 

III. Of the tanning of hides, 

IV. Of the currying of hides. 

J. Of the ſearching and ſealing of leather. 
Vol, III. 1 


N. of 
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VT. Of the triers of leather. 

VII. Of the ſelling and regiſtring of leather, 

VIII. Of the manufacturing of leather, or export- 
ing it. 

IX. Importing of leather gloves or mitts. 


I. General penalties and forfeitures under this title, 


Money and 1- All forfeitures by the act of the 1 2 c. 22. not here- 

Feen, after otherwiſe ſpecially directed, ſhall be divided one third 

ee to the king, one third to him that ſhall ſue, and one 
third to the city, town, or lord of the liberty. 1 J. 
r. 1 10. 

And all leather, ſbees, or other things made of tanned or 
curried leather, ſeized and condemned by the triers here- 
aftermentioned, by the ſaid ſtatute of the 1 J. c. 22. if 
in London, ſhall be brought to Guildhall, and prized by in- 
different perſons, and the value thereof divided, one third 
to the feizor, one third to the chamber of Lendon, and 
one third to ſuch poor as the mayor and four aldermen ſhall 
appoint : If in any other city, town, or place, they ſhall 
be brought to the common hall of ſuch town, or to ſome 
convenient and open place to be appointed by the lord of 
the liberty where no common hall is, there to be prized as 
aforeſaid, and the value diyided, one third to the poor and 
in other deeds of charity after the diſcretion of the mayor 
or lord of the liberty, one third to the mayor for the uſe 
of the commonalty, or to the lord of the liberty where 
there is no mayor or other ſuch like officer, and one third 
to the feizor. 1 J. c. 22. / 46. 

Forfeitures on 2. And the aboveſaid forfeitures on the 1 F. may be 
the 1]. and0n ſued for in any court of record, by action of debt, bill, 
the 9 Ann. bow ; ee a * 

te be recovered, plaint, or information, or otherwile, 1 7. c. 22. / 46. 

And likewiſe all juſtices of aſſize, juſtices of the peace, 
mayors, and ſtewards of leets, may inquire thereof in their 
{cflions, leet, or law day, and hear and determine the fame, 
1 J. c. 22. f. 50. | 

And moreover by the 9 Ar. c. 11. Any two juſtices 
near where the forfeitures on the. ſaid act of the 9 An. 
ſhall be incurred, or offence committed, or where any of- 
teace ſhall be committed againſt the aforeſaid act of 1 J. 
c. 22. may hear and determine the fame ; who ſhall on in- 
formation or complaint, in three months after any ſeizure 
made, or offence committed, ſummon the patty acculed, 
and the witnefles ; and on appearance or conteinpt in not 


appearing 
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appeating (on proof of notice given) ſhall proceed to exa- 
mine witneſſes on oath, and give judgment, and iſiue war— 
rants for levying the penalties, and cauſe the diſtreſs to be 
ſold, if not redeemed in fix days. And if either party is 
not ſatisfied with the judgment, he may appeal to the 
next ſeſſions, who ſhall determine the ſame, and in caſe 
of conviction, iſſue warrants for levying the penalties. 
36. | 
J 4 All forfeitures and ſunfs by the act of the 13 14 Ferfeitures on 
C. 2. c. 7. ſhall be recovered in any court at We/tminſter, _ 13 & 14 
or in any court of record in the city, town, county, or place Te 
where the offence ſhall be committed ; to be diſtributed 
half to the king, and half to the informer. /. 10. 


IT. Of bides before they come to the tanner. 


1. If any raw hide or calf ſkin ſhall wilfully or negli- Gaſbing hidere 
gently be gaſhed or cut in flaying, or being gaſhed or cut 
ſhall be offered to ſale ; the butcher or other perſon who 
impaired the ſame or the perfon offering the ſame to ſale, 
ſhall forfeit 2s 6d for every hide, and 18 for every calf 
ſkin ; half to the poor of the pariſh where it is found or 
offered to ſale, and half to him that ſhall ſue. 9 Ar. c. 11. 
. f | 
4 2. No butcher ſhall water any hide, except in June, Watering hides, 
July, and Auguſt ; on pain of 35 4d. 1 F. c. 22. f. 2. 
3. No butcher ſhall offer any hide to ſale, being putre- Rotten hives. 
fied ; on pain of 35 4d. 1 F. c. 22. /. 2. 
4. None but tanners ſhall buy any rough hide or ſkin Who may buy 
(except ſalt hides for the uſe of ſhips) ; on pain of for- hides. 
teiting the ſame, or the value thereof. 1 F. c. 22. / 7. 


II. Of the tanning cf Fides. 


1. No perſon ſhall be a tanner, but who hath ſerved Who me bea 
ſeven years, except the wiſe or ſuch ſon of a tanner as hath er. 
uſed the trade four years, or the fon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wite or daughter to 
whom he ſha]l leave a tan houſe and fats; on pain of for-, 
feiting all ſuch leather by him tanned, or of which he 
ſhall receive any profit, or the value thereof. 1 F. c. 22. 


4. 

No tanner ſhall be a butcher, on pain of 6s 8d a day. 
i 7 4 9 PP 

No tanner ſhall be of any craft exerciſed in the cutting 
or working of leather; on pain of forfeiting the ſame, or 
the value thereof. 1 F. c. 22. / 6. 

2. No perſon ſhall fell any oak trees meet to be barked, Qzxtark. 
Where bark is worth 28 a cart load, over and above the 

F 2 Charges 
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charges of barking and pilling (except timber for houſes, 
ſhips or mills) but between April x, and June 30; on pain 
of forfeiting the ſame, or double value thereof, 1 F. c. 22, 


J. 20. 


ned, w 
or the 
ſue. 


No purveyor of timber ſhall fell for the king's uſe, any Eve 
oak timber tree meet to be barked, but in barking time Meatber 
(except for the king's houſes or ſhips) ; or ſhall receive hall f 


Any profit by any lops, tops, or bark of trees to be taken ers an 
by them; or ſhall take or diſpoſe from the owner, any e 14 
more of any tree ſo to be taken, than only the timber 

thereof to be uſed only about the king's buildings or ſhips; 
on pain of forfeiting to the party grieved, for every tree, 
and for the lops, tops, and bark of every tree 40s. And 
the owner may with-hold any bark, lop, or top, any 
commiſſion or other matter notwithſtanding. 1 F. c. 22, 
. 21. | 


Manner of tan- 3. No tanner ſhall ſuffer any hide or ſkin to lie in the 2 
diaz · limes till they be over limed ; nor ſhall put them into any Her of! 
tan fats, before the lime be perfectly ſokened and wrought Meitin 
out of them; nor ſhall uſe in the tanning thereof any thing time 
but aſh bark, oak bark, tap wort, malt, mea], lime, cul- ;"22 
ver dung, or hen dung ; nor ſhall ſuffer it to lie wet till it 2. 
be frozen; nor ſhall dry it by the fire, or ſummer ſun; nor perſo 
ſhall tan any hide or fkin putrefied or rotten ; nor ſhall en, 
fuffer the hides for utter ſole leather to lie in the woozes [May | 
leſs than 12 months, nor the hides for upper leathers leſs urri 
than nine months, nor ſhall negligently work the hides in he | 
the woozes, but ſhall renew and make ſtrong their woozes, with 
as often as ſhall be requiſite; nor ſhall put to ſale any lea- ur 
ther tanned in any other ſort than by this ſtatute is li— bs { 
mited : on pain of forfeiting every hide or ſkin tanned and + 2 
offered to ſale contrary to this act, or the value thereof, 3 
tf. e. . /. 13. rol 
No tanner ſhall raiſe with any mixtures any hide to be rin 
converted to backs, bend leather, clouting leather or any the 
other ſole leather, except they be for largeneſs, ſtate, and ng 
growth fit for that purpoſe, to be tried by the triers here- pen 
after mentioned; on pain of forfeiting the ſame. 1 J. n 
6. 22. |. 12, 13. tor 


No perſon ſhall fet the fats in tan hills, or other places, 4 
where the weozes or Jcather may take any unkind heats ; 
or ſhall put any leather into any hot or warm woozes ; or 
ſhall tan any hide or n with any hot or warm woozes ; 
on pain of 10l, and the pillory on three market days in the 
next market kown. 1 F. c. 22. f. 16, 17. 


If any tanner or other perſon ſhall ſhave or caufe to be EN 
ſhaved any hide or calf ſkin, before it be thoroughly tan- I 
| ned, 


Leather. 


ned, whereby it ſhall be impaired ; he {hall forfeit the ſame 
or the value, half to the king, and half to him that ſhall 
ſue. 9 An. c. 11. / 12. 

Every tanner, who ſhall ſhave, cut, and rake the upper 
leather hides all over, or the necks of their backs and butts; 
Mall forfeit the ſame or the value thereof, and the ſearch- 
rs and ſealers hereafter mentioned may ſeize them. 13 
& 14 C. 2. c. 7. / 8. | 

If any tanner ſhall offer to ſale any leather not tho- 
roughly tanned or dried, to the ſatisfaction of the triers 

e ſhall forfeit ſo much as ſhall be ſo deficient, whether 

hole hides or part thereof. 1 J. c. 22. , 15. 


I. Of the currying of bides. 


1. No currier ſhall be a tanner, ſhoemaker, butcher, Who may be a 


pr other artificer uſing cutting of leather; on pain of for- curter. 
feiting 6s 8d for every hide he ſhall curry during the 
time that he ſhall occupy any of the ſaid miſteries. 1 J. 


„ / 2 


2. Every artificer dealing in cutting of leather, or other Leather delivered 
perſon, who ſhall buy any red tanned leather, within Len- ©? the cui ier. 


don, or three miles thereof, ſhall before the next market 
day for ſale of leather, give notice thereof to one of the 
urriers company, and in three weeks after ſhall deliver 
he leather fo bought (except what ſhall be uſed for ſoles 
without being curried, tallowed, or dreſſed) to the ſaid 
urrier, to be curried, tallowed, or dteſſed; on pain of 
ds 8d for every back, butt, hide, or calf ſkin, 13 & 14 
2. c. 7. þo 13. 


3. No currier ſhall refuſe to curry any leather to him In what time he 
drought by any artificer being a cutter of leather, and {ll curry it. 


bringing with him ſufficient ſtuff for the perſect liquoring 
he ſame, with as convenient ſpeed as may be, not exceed- 
Ing eight days in ſummer and 16 in winter, in the pre- 
ſence of the ſaid artificer, if he will be preſent, otherwiſe 
in his abſence; on pain of forfeiting to the party grieved 
for every hide or piece of leather not in this manner cur- 
_ and well and ſpeedily dreſſed, 10s. 1 F. c. 224 
26. 

And by the 12 G. 2. c. 25. If any currier ſhall refuſe to 

urry any leather brought or ſent to him by any perſon 
dealing or working in leather, or ſhall neglect to curry the 
lame in 16 days between Sept. 28, and March 25, and in 
d days in the remaining part of the year; he ſhall, on con- 
iction before one juſtice, on the oath of one witneſs, for- 

F 3 feit 
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Manner of cure | 


Tying it, 


_ gaſhing or hurting in ſhaving) 6s 8d, and the valued 


Searchers and 
ſaalers un Len- 
dun. 
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feit any ſum not exceeding 51, by diſtreſs ; half to the in. 
former and half to the poor. Perſons aggrieved may appel 
to the next ſeſſions. / 4, 5, 6. 

4. No perſon ſhall curry any leather in the houſe d 
any ſhoemaker or other perſon, but only in his own hou; 
ſituate in a corporate or market town; nor ſha}l cur 
any leather except it be perfectly tanned ; nor ſhall cu 
any hide or ſkin being not thoroughly dry after his we 
ſeaſon ; in which wet ſeaſon, he ſhall not uſe any ſtat 
urine, or any other deceitful] or ſubtle mixture or mean 
to hurt the ſame; nor ſhall curry any leather meet ſa 
utter ſole I-ather, with any other ſtuff than with hard tal, 
low, nor with any leſs of that than the leather will u. 
ceive z nor ſhall curry any leather meet for over leathe, 
and inner ſoles, but with ſufficient ſtuff, being freſh ant 
net ſalt, and thoroughly liquored till it can receive n 
more; nor ſhall burn or ſcald any hide or leather in th 
currying ; nor ſhall ſhave any leather too thin, nor ſhil 
gaſh or hurt any leather in the ſhaving, or by any othe 
means; but ſhall work the ſame ſufficiently in all points, 
on pain of forfeiting for every ſuch offence (other than in 


ſuch {kin or hide marred by his evil workmanſhip ; an 
for every offence in gaſhing or hurting by ſhaving, doub| 
ſo much to the party grieved, as the leather ſhall be in- 
paired thereby, by the judgment of the wardens of the cur 
riers, and of the warden of the company whereof the part 
grieved ſhall be. 1 F. c. 22. .. 22. 


V. Of the ſearching and ſealing of leather. 


1. The mayor and aldermen of London (on pain of 40 
for every year they make default, half to the king, 20 
half to him that ſhall ſue) ſhall yearly appoint 8 freemet 
of ſome of the companies of cordwainers, curriers, ſadlers, 
or girdlers (whereof one ſhall be a ſealer and keep a fel 
for the ſealing of Jeather) ; who ſhall be ſworn befare then 
to do their office truly: And they ſhall ſearch and view al 
tanned leather brought to market, whether it is thorough: 
ly tanned and dried; and if it is, ſhall ſeal the ſame, 1) 
fo 22+ . 31. 

And four of the ſaid ſearchers ſhall be removed at tht 
end of the year, and four new ones choſen-; and no on 
mall continue in the office above two years together, nd 
ſhall be employed again till after the end of three years; 
on pain of 101 a month, 1 F. c. 22. |, 36. 


2. And 


he in, 
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2. And all mayors, and lords of liberties, fairs, and In other places. 
markets, out of the compaſs of three miles from London, 
ſhall (on like pain of 40 J) appoint and ſwear yearly two, 
three, or more honeſt and ſkilful men, te be ſearchers 
within their precincts; who ſhall ſearch as often as they 
ſhall think good, or need ſhall be, and ſhall ſeal what 
they find ſufficient: And if they find any leather offered 
to be ſold, or brought to be ſealed, which ſhall be inſuf- 
ficiently tanned or curried, or any boots, ſhoes, bridles, 
or other thing made of tanned or curried leather, inſuffi- 
ciently tanned, curried, or wrought, they may ſeize and 
keep the ſame, till they be tried by the triers. 1 J. c. 22, 


J. 32. 


3. The wardens of the curriers ſhall ſearch and try all Fee for ſeling, 
ſuch curried leather as ſhall be brought to any of their com- 
pany to be curried, and ſhall with a ſeal therefore to be 
prepared, with convenient ſpeed, not exceeding one day 
after the currying and requeſt made, ſeal ſuch leather as 
they ſhall find ſufficiently curried ; taking for every hide 
ſo ſealed after the rate of one penny for the dicker, and for 
every fix dozen of calf ſkins one penny, to be paid by the 
currier; on pain of forfeiture for every hide not ſearched 


and ſealed 6s 8d. 


1 J. . 22: 27» 


But they ſhall not viſit, ſearch, or ſeize any leather, 
hide, or ſkin, but ſuch as ſhall be curried or dreſſed within 
London or three miles thereof, by ſome member of their own 
company, nor in any other place but in the open market, 
or in the ſhops, houſes, or warehouſes of ſuch curriers, 


1 W. ſeſſ. 1. c. 33. .. 4 


4. It any ſearcher or 


ſealer ſhall refuſe with convenient Penalty on the 


ſpeed to ſeal any leather which is ſufficient, or do allow ſearcher or ſealer 


that which is inſufficient ; he ſhall forfeit 40s. If he ſhall 


miſbehaving. 


receive any bribe, or exact any other fee than by this a& 


is appointed, he ſhall forfeit 201. 


to execute his office, he ſhall forfeic 101. 


J. 37+ 


And if he ſhall refuſe 


1 J. c. 22. 


5. If any perſon ſhall deny, or withſtand, or not ſuffer Penalty on hia- 
the ſearching or ſeizing of inſufficient wares, he ſhall for- ing the fear- 
ſeit 5 J. 2 7. c. 22. /. 40. 


VI. Of the triers ef leather. 


cher. 


1. The mayor of London (on pain of 51. half to the Triers in Lon- 
the, and half to him that ſhall ſue) ſhall within fix days don. 
aſter notice given to him of any ſeizure of any leather, red 


F 4 


and 


£8 Leather. 


and unwrought, appoint ſix triers, two of the cordwain- 
ers company, two of the curriers, and two of the tanners 
uſing Leadenhall market ; who upon their oaths to be taken 
before him, ſhall on the ſecond or third market day fot 
leather (to be holden on Tueſday, 13 & 14 C. 2. c. 7. .. g.) 
in the afternoon, try whether the ſame be ſufficient or not. 
17. c. 22. / 33 35» 

in other places, 2. Every other N or lord of liberty, out of the 
compaſs of three miles from Lenden within whoſe pre- 
cinas any ſeizure of any tanned leather, red or curried, 
or of any ſhoes, boots, or other wares made of tanned lea. 
ther ſhall be, ſhall (on like pain) with all convenient 
ſpeed after notice given to him of ſuch ſeizure, appoint fix 
honeſt and expert men, to try whether the ſame be ſuffi- 
cient or not; the ſame trial to be openly on ſome market 
day, and within 15 at the fartheſt from the time of the 
ſeizure, upon the oaths of the ſaid triers. 1 J. c. 22, 

Tners miſbe- 4 - Triers not doing their duty, ſhall forfeit 51. 1 J. 

havings e. 23 /. 38. 


VII. Of the ſelling and regiſtring cf leather, 


Selling unſealed, 1. No perſon ſhall put to ſale any tanned leather red and 
unwrought, but in open fair or market, unleſs the ſame 
hath been fi: ſearched and ſealed z nor ſhall offer to ſale 
any tanned leather red and unwrought before it be ſearched 
and ſealed ; cn pain of forfeiting the ſame, or the value 
thereof, and alſo for every hide or piece 6s 8d, and for 
every dozen of calves ſkins 3s 4d. 1F. c. 8 14. 

But no perſon ſhall incur any penalty fot ſelling or 
buying any ſkeep Ikins unſearched or unſealed. 4 J. c. 6, 
2. 

AS 2. All red tanned leather ſhall be bought only in the 

and reyiſtred, open fair or market, and not in any houſe, yard, ſhop; 
or other place; on pain of forfeiting the ſame, or the 

value thereof, and the contract to be void. And all ſuch 
leather ſhall be ſearched and ſealed before ſale, and on 
ſale ſhall be regiſtred, and an entry made both by the 
buyer and ſeller, both being preſent, and their names 
and dwellings entred into the book of the regiſter; on 
pain that every ſuch buyer or ſeller who ſhall make de- 

fault, ſhall forfeit the ſame or the value thereof, 1 38 14 

. | {ER 

3. Searchers and ſealers ſhall keep a regiſter, wherein 
they ſhall enter all bargains made for leather, hides, or 


ſkins, 


Fee for regil- 
ring. 


Leather. 


ſkins, during the fair or market, being thereunto required 
by the buyer or ſeller, with the prices; taking for ſearch- 
ing, ſealing, and regiſtring of every ten hides, backs, or 
butts, of the ſeller, 2 d, and fo after the ſame rate; and for 
every ſix dozen of calves ſkins or ſheep ſkins, 2d, and of 
the buyer after the ſame rate. 1 F. c. 22. f. 41. 


4. All red tanned leather which ſhall be brought into Regiftring ia 


London, or within three miles thereof, ſhall be brought to Lendon 


Leadenhall before it be houſed, and there viewed whether 
it hath been ſearched or ſealed, and ſhall be regiſtred by 
the ſearchers, with half ſuch fees to be paid for ſuch of 
the ſaid tanned leather as ſhall be bought out of London, 
or three miles compaſs from the ſame, and ſearched and 
ſealed before it be brought within the city; on pain that 
every perſon houling or not bringing his leather to Leaden- 
hall as aforeſaid, ſhall forfeit for every hide or ſkin 6s 8 d. 


1 J. c. 22. / 38. 


5. By the 1 J. c. 22. No perſon ſhall buy any tanned Buyer of leather 


leather unwrought, but who ſhall work the ſame into 
wares; on pain of forfeiting the ſame, or the value there- 
bf. /. 8: 

BY: by the 12 G. 2. c. 25. All perſons who deal or 
work in leather, may buy all forts of tanned leather in 
open fair or market, whether curried or uncurried, bein 
fuſt ſearched and ſealed; and may cut and ſell the ſame in 
any ſmall pieces in their open ſhops. / 1. 

And by the 1 . ,. 1. c. 33. All dealers or workers 
in leather may buy all ſorts of red tanned Jeather in open 
fair or market, whether curried or uncurried, being firſt 
ſearched and ſealed, and may ſel] it again in their open 
ſhops, or cut and convert it into other made ware. /. 5. 


ſelling it again 
unwrought, 


6. Within Lenden, or three miles thereof, no perſon Where it may be 
ſhall ſell any wares appertaining to the miſtery of any fold in Loncen 


artificer cutting leather, but only in open ſhop, common 
fair or market, whereby the wardens may have ſearch 
thereof; on pain of torfeiting the ſame, and alſo 108. 
1 J. t. 22. . 45. 


III Of the manufacturing of leather, or export- 


ing it, 


1: No ſhoemakers ſhall make any. boots or ſhoes, or Shoemaker's 


any part of them, of Eugliſb leather wet curried (other %ty- 


than deer ſkins, calves ſkins,, or goat ſkins made and 
dreſſed like Spaniſb leather), but of leather well and truly 
tanned and curried in manner aforeſaid, or of leather well 


I and 
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and truly tanned only, and well ſewed, without mixing 
overlcathers, that is to ſay, part being neats leather, and 
part calves leather; nor ſhall put into any part of any 
ſhoes or boots, any leather made of a ſheep ſkin, bull 
hide, or horſe hide ; nor in the upper leather of any ſhoes, 
or into the nether part of any boots (the inner part of the 
ſhoe only excepted) any part of any hide from which the 
ſole leather is cut, called the wombs, necks, ſhanks, flank, 
powle, or check; nor ſhall put into the utter ſole any 
other leather, than the beſt of the ox or ſteer hide; not 
into the inner ſole, any other leather than the wombs, 
neck, powle, cr cheek ; nor into the treſwells of the dou- 
ble ſoled ſhoes, other than the flanks of any of the hides 
aforeſaid ; nor ſhall make or put to ſale between September 
30, and April 20, any ſhoes or boots meet for any perſon 
above four years old, wherein ſha]l be any dry Engliſh lea- 
ther, other than calves ſkins or goats ſkins made or dreſſed 
like Spaniſp leather; on pain of forfeiting for every pair of 
ſhoes or boots 3s 4d, and the value thereof. 1 J. c. 22. 
28. 
Artificers hy 2. Aud if any ſhoemaker, ſadler, or other artificer uſing 
ing bad leather. of leather, do make any wares of any tanned leather inſuf- 
ficiently tanned, or of tanned and cutried leather being 
not ſufficiently tanned and curricd ; he ſhall forteit the 
ſame, and the value thereof. 1 J. c. 22. /. 44. | 
Sho?makersin 3. If any ſhoemaker or cobler within London or three 
, miles thereof, ſhall put any tanned leather into any boots 
or ſhoes, or other things made of tanned leather, which 
hall not be well and perfectly tanned, or do put any cur- 
ried leather into boots or ſhoes or other things made of 
Jeather, which ſhall not be ſufliciently tanned and curried, 
and alſo fealed ; he ſhall forfeit the ſame, and the value 
thereof. 1 FJ. c. 22. 44 5 8 


Search in Lon- 4. And the maſter and wardens of the miſteries of cord- 
don for in ſuffi- 


| wainers, curriers, girdlers, and ſadlers of London (on pain 

CT” Goof 491 for every year they make default, half to the king 

and half to him that ſhall ſue) ſhall once a quarter or 

oftner make ſearch and view of all boots and ſhoes, and 

other wares made of tanned leather, within three miles of 

Lenden, and if they are not truly wrought, they may ſeize 

and carry the ſame to the ſeveral common halls. 17. 
4. | ; 

And by the 1 . , 1. c. 33. .. 3. Every hide, fkin, 

or piece of tanned leather ſhaved or liquored, of what co- 

tour ſoever, with any Jawful liquor or drefling, and being 


well and truly curried, ſhall be deemed ware within the 
ſaid ſtatute of the 1 J. c. 22. 


5. All 


Leather. 


F. All ſorts of leather and ſkins, tanned or dreſſed, may Exportation, 


be exported, 20 C. 2. c. 5. 9 An. c. 6. / 4. 


IX. Importing of leather gloves or mitts, 


1. For encouragement of the importation of foreign 
kid and lamb ſkins unmanufactured; if any foreign ma- 
nufactured leather gloves or mitts ſhall be imported, the 
ſame ſhall be forfeited, and may be ſearched for and ſeized 
by any officer of the cuſtoms or exciſe : And every per- 
ſon importing the ſame, or aiding therein; or, being a 
vender or retailer of any kind of leather gloves or mitts, 
in whoſe poſſeſſion any ſuch foreign manufactured leather 
gloves or mitts ſhall be found ; or who ſhall ſell or ex- 
poſe the ſame to ſale; or conceal the ſame with intent to 
prevent the forfeiture ; ſhall over and above the forfei- 
ture of the ſaid goods, and all intereſt he may have there- 
in, forfeit alſo 200/, with double coſts, 6G, 3. c. 19. 


fe 1. 


2, If the ſeizure ſhall be out of the limits of the bills 
of mortality, and not exceed the value of 201, two juſtices 
may hear and determine the ſaid cauſe of ſeizure of the 
ſaid goods. /. 2. 

3. After condemnation, the ſame to be publickly ſold 
to the beſt advantage, by the candle, for exportation ; and 
not to be delivered out, till ſecurity be given that the ſame 
ſhall be exported, and not landed in any part of his ma- 
jeſty's dominions. /. 3. 

4. Half the produce ariſing by the ſale, to go to the king; 
and half to the officer who ſhall ſeize and ſecure the 
ſame, id. | 

5. And if any doubt ſhall ariſe where the ſame were 
manufactured, the proof ſhall lie on the'perſon in whoſe 
poſſeſſion they ſhall be found, and not on thayproſecutor ; 
and if no proof be given that they were mafMdCtured in 
Great Britain, they ſhall without any further proceeding 
be taken to have been manufactured out of Great Britain. 


6. Provided, that if any perſon, in whoſe poſſeſſion 
ſuch goods ſhall be found (ſuch perſon not importing or 
concealing the ſame) ſhall diſcover upon oath, before one 
juſtice, the perſon who ſold the ſame to him, ſo as ſuch 
vender may be convicted; he ſhall be indemnified. 
/ 7. The ſaid pecuniary forfeitures to be ſued for in the 
courts at Weſtminſter ; and to be diſtributed half to the 

3 | king, 
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king, and half to the officer who ſhall inform and ſue, 


8. But if the officers of the cuſtoms or exciſe ſhall 
neglect or refuſe, for one calendar month after condem- 
nation, to proſecute for the pecuniary penalty ; any other 
perſon may ſve for the ſame, to be diſtributed as afore- 
ſaid, half to the king, and half co him that ſhall ſue, 
. 5 Provided, that nothing herein ſhall extend to ſub- 
ject any wearer of ſuch gloves or mitts, as part of his dreſs 
only, to any forteiture or pecuniary penalty. /. 8. 


Lecturer. 


Y the 13& 14 C. 2. c. 4. Lecturers in churches, un- 

licenced, and not conforming to the liturgy, ſhall be 
diſabled, and ſhall alſo ſuffer three months impriſonment 
in the common gaol ; and two juſtices (or the mayor in a 
town corporate) ſhall, upon certificate from the ordinary 
commit them accordingly. / 19—23. 


Leet. 


Meaning of the T+ I, EET (lib, lathe, lathe) is of Saxon original, and 


ſeemeth to be no other than the court of the /athe 
as the county court is the court of the county. For in 
ancient times the counties were ſubdivided into lathes, 
rapes, wapentakes, hundreds, and the like, And the ſhe- 
riff twice a year performed his tourn or perambulation, for 
the execution of juſtice throughout the county. After- 
wards this power of holding courts was granted to divers 
great men, within certain diſtricts. And from hence, 
theſe courts, holden within particular parts of the county, 
have deſcended unto us without variation, under the name 
of the leet, leth, or lathe courts. 


2. The court leet is a court of record, having the ſame 


_ juriſdiction within ſome particular precinct, which the 


theriff”s tern hath in the county, 2 Haw. 72. 
3. For 


Leet. 


For the leet, or view of frankpledge, was by the 
king (for the eaſe of the people) divided, and derived from 
the torn; who did grant to the lords to have the view of 
the tenants and reſiants within their manors ; ſo as the te- 
nants and refiants ſhould have the ſame juſtice that they had 
before in the torn done unto them at their own doors, 
without any charge or Joſs of time, 2 ift. 71. 

4. The inſtitution hereof for keeping of the king's 
peace, was, that every freeman at his age of 12 years 
(except peers, clergymen, and tenants in ancient de- 
meſne, 2 Haw. 57.) ſhould in the leet, if he were in any 
leet, or in the torn if he were not in any leet, take the 
oath of allegiance to the king; and that pledges or ſure- 
ties ſhould be found for his truth to the king, and to all 
his people, or elſe to be kept in priſon ; This frank- 
pledge conſiſted moſt commonly of ten houſholds, which 
the | Wb called theothung, in the north parts they call 
them tenmentale, in other places of England tithing ; 
whereof the maſters of the nine families who were bound, 


- were of the Saxons called freaborgh, which in ſome places 


is to this day called freeborrow, that is, free ſurety, or 
frankpledge, and the maſter of the tenth houſhold was 
called theothungmon, to this day in the weſt called tithing- 
man, and tithenheofad, and freeborher, that is capitalis plegius, 
chief pledge; and theſe ten maſters of families, were 
bound one for another's family, that each man of their 
ſeveral families ſhould ftand to the law, or if he were not 
forthcoming, that they ſhould anſwer for the injury or 
offence by him committed, And the precin& of this 
frankpledge was called decenna, becauſe it conſiſted moſt 
commonly of ten houſholds ; and every man of thoſe 
ſeveral houſholds, for whom the pledge or ſurety was taken, 
were called decennarii; which names are continued as 
ſhadows of antiquity to this day. 2 Inſt, 7 3. 

And by the due execution of this law, ſuch peace was 
univerſally holden within this realm, as no injuries, homi- 
cides, robberies, thefts, riots, tumults, or other offences 
were committed'; ſo as a man with a white wand might 
ſafely have ridden before the conqueſt, with much money 
K him, without any weapon, throughout England. 2 
M. 73. | | 

| Bee no perſon is obliged to appear at any leet, within 
the precincts whereof he doth not reſide, 2 Haw. 57. 

5. He that claims a leet by charter, muſt hold it on the 
days preſcribed by the charter; he that claims it by pre- 
ſcription, may claim to hold it once or twice every year, 
at any fuch days as ſhall upon reaſonable warning be ap- 


pointed, 
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Frankpledge. 


Leet when to de 
olden. 


pointed, if the uſage hath been ſo that it hath been kept at 
uncertain times; or elſe it ought to be kept at ſuch 
certain days and times, as by preſcription hath been cer- 
tainly uſed. 2 nfl. 72. | 
Offences within 6. If a nuſance done within the juriſdiction of the leet, 
the 1 be not preſented in the leet, the ſheriff in his torn cannot 
eee * inquire of it; for that which is within the precinct of the 
leet is exempt from the torn, otherwiſe there might be a 
double charge; but in that caſe a writ may be directed 
to the ſheriff to inquire thereof. 4 1. 261. 
Steward may 7. It ſeems that a court leet is ſo far inttuſted with the 
commit for an keeping of the peace within its own precinct, that the 
_ ſteward of it may by recognizance bind any perſon to the 


peace, who ſhall make an affray in his preſence, fitting - 


the court, or may commit him to ward, cither for want of 
ſureties, or by way of puniſhment, without demanding 
any ſureties of him, in which caſe he may afterwards im- 
poſe a fine according to his diſcretion. 2 Haw. 4. 

What ſelon'es 8. The leet hath power to receive indictments of felo- 


are cognizable in nies at the common law, but not of felonies by act 


2 of parliament, unleſs ſpecially limited thereto, 2 H. H. 
Ls 2 

Other publick 9. Furthermore, this court hath cognizance of a great 

offences. number of offences, both by the common law, and by ſta- 


tute; as for inſtance, tipling in alehouſes; aſſaults 
whereby bloodſhed enſueth ; common barators ; bawdy 
houſes ; defects in bridges and highways; deſtroyers of 
ancient boundaries; bakers; brewers; butchers ; cur- 
riers; deciners or ſuitors not appearing in the leet ; eſ- 
trays, waifs, and treaſure trove ; eave droppers ; fore- 
ſtallers, regrators, ingroſlers ; deſtroyers of game; game- 
ſters; hedge breakers; negleQers of hue and cry; hig- 
lers, innholders; millers; night walkers; common 
nuſances; want of pillory and ſtocks, and common 


pounds; reſcous; ſcolds ; ſhoemakers ; ſearchers of lea- 


ther; ſtoned horſes of two years old put on the common; 


victuallers; conſtables neglecting watch and ward; 


weights and meaſures; and many others by particular 
ſtatutes. Wood. b. 4. c. 1. 


Private offences, 10. But a man cannot be preſented in the leet for ſur- 
charging the common, or for digging in the common; be- 


cauſe this concerns the private, not the publick intereſt, 


and belongs rather to the court baron to inquire of it. 
IV/ead. b. 4. c. 1. 
Within what 11. Alſo no offence is cognizable in the leet, unleſs it 


tice effences  argfe ſince the holding of the laſt court. 2 Haw. 66. 
are cognizable. 


12. The : 
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and ſworn in the leet or torn, 2 Haw. 62. 
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12. The conſtables of common right are to be choſen Conſſable cho. 
{en in the leet. 


13. The leet ſeems not to be within the equity of the Jurors, 


ſtatute of 1 R. 3, which requires that the jurors in the 
torn ſhall have 20s a year freehold, or 26s 8d copyhold 
or cuſtomary ; for it is ſaid, that any perſon happening to 
be preſent at the leet, 'or to be riding by the place where 
it is holden, may for the want of jurors be compelled by 
the ſteward to be (worn, whether he be reſident within 
the leet or not ; by which it ſeems to be implied, that any 
perſon whatſoever is capable of being put upon the jury in 
a court leet. 2 Haw. 69. 

14. Indictments in the leet ought to be by roll indent- 


Inditmente 


ed, one to remain with the indiftors, and the other with d de indented 


the ſteward, to prevent embezilling. 2 Haw. 69. 


15. Although the leet may receive indictments af fe- Inditments of 
lony, yet it cannot hear and determine them, but muſt — NOW 


ſend them to the gaol delivery, there to be heard and de- 
termined, if the offenders are in cuſtody ; or remove them 
by certiorari into the king's bench, that proceſs may be 
made upon them to outlawry. 2 H. H. 71. 


be certified, 


16. It ſeems to be agreed, that a preſentment in the leet Traverſe, 


of any offence within the juriſdiction of the court, bein 
neither capital nor concerning any freehold, ſubjects the 
party to a fine or amerciament without any further proceed- 
ing, and admits of no traverſe to the truth of it: But if it 
touch the party's freehold, it may be removed into the 
king's bench, and there traverſed, 1 Haw. 217, 219. 2 
Haw. 71. 


17. A fine is a pecuniary puniſhment, aſſeſſed by the Fine, 


ſteward, for an offence or contempt committed in court, 
or by publick officers out of court, in adminiſtration of 
their offices; a fine is always aſſeſſed by the ſteward, and 
is not to be affeered, though ſometimes it is called an 
amerciament; and the lord by a ſpecial warrant to the 
bailiff may diſtrain, or he may have an action of debt, for 
a fine impoſed; but he cannot impriſon. And this is 
the only court that can fine and not impriſon, Hed. 
J. 4. c. 1. 2 H. 61. 

13, An amerciament is a pecuniary puniſhment, aſſeſſed 
by the hamage or jury, for offences committed out of 
court by private perſons, to be mitigated by affterers (from 
eurer, to tax), who are to affirm the reaſonableneſs 


trereof upon their oaths, where no expreſs penalty is in- 


fi: ted by ſtatute; and for this alſo the lord may have an 
«Clion of debt, or may diſtrain of common right, and 
T5 im- 


Amerciament. 
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Leet. 


impound the diſtreſs, or ſell it at his pleaſure, but cannot 
impriſon for it. Mood. b. 4. c. 1. 

— 19. And upon preſentment of a nuſance, the ſteward 

bow recovered. may either amerce the perſon, and order him alfo to remove 
it by ſuch a day, under pain of forfeiting a certain ſum; 
or he may order him to remove it, under ſuch a pain, with. 
out amercing him at all: And on preſentment at another 
court, that he hath not removed ſuch nuſance (having had 
notice thereof) the pain may be recovered by diſtreſs or ac- 
tion of debt, without farther proceeding, 2 Haw. 61. 

By-laws, 20, It ſeemeth that of common right any court leet, 
with the aſſent of the tenants, may make by-laws under 
certain penalties, in relation to matters properly within 
the cognizance of ſuch court, as the reparation of the 
highways, and the like: And alſo a court baron by cuſtom 
may make by-laws, for the well regulating of commons, 
and ſuch like private matters. And therefore where a 
court leet and baron are holden * N as they uſually 
are, it ſeems, that what is tranſacted therein, in relation 
to public matters, ſhall be applied to the juriſdiction of 
the court leet, and what is done in relation to private 
matters, ſhall be intended to be done by the court baron, 


2 Haw. 68. 
pinory and 21. The lord of the leet ought to have a pillory and 
ſtc;ks, tumbrel: and for want thereof, he may be fined, or his 


liberty ſeized. Cro. El. 698. 
But the ſtocks are to be provided at the charge of the 
town; for originally they were not to puniſh, but to keep 
men in hold, Wood. b. 4. c. 1. 
Bufineſs devoly= 22. But the buſineſs of the leet hath declined for many 


_ the ſeſi- years; and is deyolved on the quarter ſeſſions, 


N wy * 


Letter. 


Y the 9 G. , 22. and 27 G. 2. c. 15. If any perſon 

ſhall knowingly ſend any letter, without any name 
ſubſcribed thereto, or ſigned with a fiftitious name, de- 
manding money or other valuable thing; or threatning 
to kill or murder any of his majeſty's ſubjects, or to burn 
their houſes, outhouſes, barns, ſtacks of corn or grain, 
hay or ſtraw ; tho' no money or veniſon or other valuable 
thing be demanded by ſuch letter; or ſhall refcue any 
perſon in cuſtody for ſuch offence ; he ſhall be guilty of 
felony without benefit of clergy. 12 

| n 


Letter. 


And by the 30 G. 2. c. 24. All perſons who ſhall 
knowingly ſend or deliver any letter or writing, with or 
without a name ſuberibed thereto, or ſigned with a fic- 
titious name, threatning to accuſe any perſon of any 
crime puniſhable by Jaw with death, tranſportation, pil- 
lory, or any other infamous puniſhmept, with intent to 
extort from him any money or other goods, ſhall be puniſn- 
ed at the diſcretion of the court by fine and impriſonment, 
pillory, whipping, or tranſportation for ſeven years. 

Seditious or de{amatory letters, belong to title Libcl, 


— C * 


8 ) 1 . * ? 


Lewdneſs. 


1. FF any offend their brethren by adultery, whoredom, 

| 1 inceſt, or any other uncleanneſs, the churchwardens 
ſhall preſent them to the ordinary, and they ſhall not be 
admitted to the holy communion, till they be reformed, 
Can. 109. 

2. But altho' lewdneſs be properly puniſhable by the 
eccleſiaſtical law, yet the offence of keeping a bawdy 
houſe cometh alſo under the cognizance of the law tem- 
poral, as a common nuſance, not only in reſpect of its en- 
dangering the publick peace, by drawing together diſſo- 
jute and debauched perſons, but alſo in reſpect of its ap- 
parent tendency to corrupt the manners of both ſexes, 3 
Inſt. 205. 1 Haw. 196. . 

3. And in general, all open lewdneſs groſsly ſcanda 
lous is puniſhable upon indictment at the common law. 1 
Haw. 7. 

4. And offenders of this kind are puniſhable not only 
with fine and impriſonment, but alſo with ſuch infamous 
puniſhment as to the court in diſeretion ſhall ſeem proper. 
1 Haw. 196. | | 

5. And upon information given to a conſtable, that a 
man and woman are in adultery or fornication together, 


or that a man and woman of evil report are gone to a 


ſuſpeQted houſe together in the night, the officer may 
take company with him, and if he find them ſo, he may 


carry them before a juſtice, to find ſureties of the good 


behaviour, Dalt. c. 124. 2 Haw. 61. 

6, For it ſeems always to have been the better opinion, 
that a man may be bound to his good behaviour, for haunt- 
ing bawdy houſes with women of bad fame, as alſo for 
keeping bad women in his own houſe, 2 Haw. 132. 

Vog, III. | 7. Ang 
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7. And a wife may be indicted together with her huſband 
and condemned to the pillory with him, for keeping a 
bawdy houſe ; for this is an offence as to the government 
of the houſe; in which the wife has a principal ſhare; and 
alſo ſuch an offence as may generally be preſumed to be 
managed by the intrigues of her ſex. 1 Haw. 2. 

8. And if a wife go away, and remain with an adulterer 
without being reconciled to her huſband, ſhe ſhall loſe her 
dower. 2 I,. 435. | 

g. But if a perſon is indiQed for frequenting a bawdy 
houſe, it muſt appear that he knew it to be fuch a houſe; 
and it muit be expreſs!y alledged that it is a bawdy houſe, 
and not that it is ſuſpedted to be ſo. Mood. b. 3. c. 3. 

10. On an indictment for keeping a diſorderly houſe, 
a female witneſs ſwore, that ſhe was a ſailot's wife, and 
during her huſband's abſence out of the realm ſhe had often 
proſtituted herſelf there: Lord Raymond ſaid, it was an 
odicus piece of evidence and ought not to be heard, Barl, 
Bawdy-h. | 

11. But it is ſaid a woman cannot be indicted for being 
a bawd generally, for that the bare ſolicitation of chaſtity 
is not indiAable. 1 Haw. 196. 1 Salt. 382. 


Indictment for keeping a diſorderly houſe. 


Weſtmorland. HE jurors for our lord the king upon 

» by their oath preſent, that A. O. late of 
in the ſaid county, labourer, on the——day e in 
the——jear of the reign of and at divers other times as 
well before as after, with force and arms at - aforeſaid, 
in the county aforeſaid, did keep and maintain, and yet doth keep 
and maintain, a certain common, ill governed and diſorderly 
houſe, and in the ſaid houſe, for bis own lucre and gain, certain 
evil and ill-diſpoſed perſons, as well men as women, of evil name 
and fame, and of diſhoneſt converſation, to frequent and come 
together then, and the ſaid divers other times, there unlawfully 
and wilfully did cauſe and procure z and the ſaid men and o- 
men, in the ſaid houſe, at unlawful times, as well in the night 
as in the day, then and the ſaid other times, there ta be and 
remain, drinking, tipling, whoring, and miſbehaving themſelves, 
unlawſuily and wilfally did permit, and yet doth permit, to the 
great damage and common nuſance of all the ſubjefts of our ſaid 
lord the king, and againſt the peace of our ſaid lord the king, bis 


crown und dignity. 
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Fibel. 


I I} hat it is. 
II. Who are puniſbable for it. 
III. How puniſhable, 


I. What it is. 


Libel is a malicious defamation of any perſon, expreſſed 
A either in printing or writing, ſigns or pictures, to aſperſe 
the reputation of one that is alive, or the memory of one that is 
dead. Wood, b. 3. c. 3. 


malicinus defamation] And the ſcandal which is ex- 
prefſed in a ſcofling and ironical manner, is as properly a 
malicious defamatioh, as that which is exprefled in direct 
terms; as where a perſon propoſes one to be imitated for 
his courage, who is known to be a great ſtateſman}, but 
no ſoldier; and another to be imitated for his Tearning, 
who is known to be a great general, but no ſcholar ; and 
the like: Which kind of writing is as well underſtood to 
mean only to upbraid the parties with the want of theſe 
qualities, as if it had directly and expteſsly done ſo, 1 
Haw. 194. 

And trom the ſame foundation it hath alſo been reſolved, 
that a defamatory writing, exprefling only one or two let- 
ters of a name, in ſuck a manner, that from what goes be- 
fore and follows after, it muſt needs be underſtood to figs 
nify ſuch a particular perſon, in the plain, obvious, and 
natural conſttuction of the whole, and would be perfect 
nonſenſe if reſtrained to any other meaning, is as properly 
a libel, as if it had expreſſed the whole name at large; for 
it brings the utmoſt contempt upon the law, to ſuffer its 
juſtice to be eluded by ſuch trifling evaſions: And it is 
a ridiculous abſurdity to ſay, that a writing which is un- 
derſtood by every the meaneſt capacity, cannot poſſibly be 
underſtood by a judge and jury. 1 Haw. 194. 

And it matters not whether the libel be true, or whether 
the party againſt whom it is made be of good or bad fame ; 
for in a ſettled ſtate of government, the party grieved 


ought to complain, for any injury done to him, in the or- 


dinary courſe of law, and not by any means to revenge 
himſelf, either by the odious courſe of libelling, or other— 
Wile, 5 Co, 125. But this is to be underſtood, when the 
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proſecution is by information or indictment; but in an ae- 
tion on the caſe, which is to repair the party in damages, 
the defendant may juſtify the truth of the facts, and ſhew 
that the plaintiff hath received no injury. 3 Blachſſ. 
126. | | 

Of any perſon] Where a writing inveighs againſt man- 
kind in general, or againſt a particular order of men, as for 
inſtance, men of the gown, this is no libel; but it muſt 
deſcend to particulars and individuals to make it a libel, 
3 Salk, 224. 

Expreſſed either in printing or writing, ſigns or pictures] A 
libel is either in writing, or without writing : In writing, 
when an epigram, rhyme, or other writing is publiſhed to 
the contumely of another, by which his fame or dignity 
may be prejudiced : Without writing, may be by pictures, 
as to paint the party in any ſhameful and ignominious man- 
ner ; or by figns, as to fix a gallows, or other reproach- 
ful and ignominious ſigns at a man's door. 5 Co. 125. 

E. 7 G. Mayor of Northampton's caſe. He ſent lord 
Halifax a licence to keep a public houſe, which the court 
ſaid was a libel in the caſe of a perſon of his quality, and 
granted an information for it. Str. 422. 


Or the memory of one that is dead] For the offence is the 
ſame, whether the perſon libelled be alive or dead, 5 Co, 
125. 


II. Who are puniſhable for it. 


It is certain, that not only he who compoſes a libel, or 
procures another to compoſe it, but alſo he who publiſhes, 
or procures another to publiſh it, are in danger of being 
puniſhed for it; and it is ſaid not to be material, whether 
he who diſperſes a libel know any thing of the contents or 
effect of it or not; for nothing would be more eaſy, than 
to publiſh the moſt virulent papers with the greateſt ſecu- 
rity, if the concealing the purport of them from an illi- 
terate publiſher, would make him ſafe in diſperſing them. 
1 Haw. 195. 

Alſo it hath been ſaid, that if he who hath either read a 
libel himſelf, or hath heard it read by another, do after- 
wards maliciouſly read or repeat any part of it, in the pre- 
ſence of others, or lend or ſhew it to another, he is guilty 
of an unlawful publication of it. x Haw. 195. ani 

Alſo it hath been holden, that the copying of a libe 
hall be a concluſive evidence of the publication of it, 
unleſs the party can prove, that he delivered it to a ma- 
giſtrate to examine it, 1 Haw, 195. 

And 
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And it hath been ruled, that the finding a libel on a 
bookſeller's ſhelf, is a publication of it by the bookſeller 
and that it is no excuſe to ſay, that the ſervant took it into 
the ſhop without the maſter's knowledge; for the law pre- 
ſumes the maſter to be acquainted with what the ſervant 
does. 1 S/. C. 33. KX. and Doad, 10 G. 

And it ſeems to be the better opinion, that he who fuſt 


writes a libel dictated by another, is thereby guilty of 


making it, an! conſequently puniſhable for the bare wri- 
ting; for it was no libel, till it was reduced to writing: 
for the eſſence of a libel confiſteth in the writing of it; 
for if a man ſpeak ſuch words, unleſs the words be put in 
writing, it is not a libel. 2 Salt. 419. 1 Haw. 195. 

Alſo it hath been reſolved, that the ſending of a letter 
full of provoking language to another, without publiſhing 
it, is highly puniſhable, as manifeſtly tending to a diſturb- 
ance of the peace. 1 Haw. 195. 

But it hath been reſolved, that he who barely reads a li- 
bel in the preſence of another, without knowing it before 
to be a libel, or who is only proved to have had a libel in 
his cuſtody, ſhall not in refpect of any ſuch act be ad- 
judged the publiſher of it. But the having in one's cuſ- 
tody a written copy of a libel publickly known, is an evi» 
dence of the publication of it. 1 Haw. 196. 


ITT. How puniſhable. 


There ſeemeth to be no doubt, but that the offenders 
may be condemned to pay ſuch fine, and alſo to ſuffer ſuch 
corporal puniſhment, as to the court in diſcretion ſhall 
ſeem proper, according to the heinouſneſs of the crime, 
and the circumſtances of the offender. 1 Haw. 196. 

And it hath been adjudged, that libels, as having a direct 
and immediate tendency to a breach of the peace, are in» 
dictable before juſtices of the peace. 2 Haw. 40. 

On an indictment ſetting forth the offence, according to 
the tenor and to the effedt following, it was agreed by the court, 
that to the ect following had been naught, being vague and 
uſeleſs words; for the court muſt judge of the words them- 
ſelves: But the words, according to the tenor, do correct the 
defect; for they import the very words themſelves, for the 
tenor of a thing is the tranſcript and true copy of it, to 
which it may be compared: And therefore of words ſpo- 
ken there can be no tenor, becauſe there is no written ori- 
ginal, 2 Salk, 417. 3 Salk. 225, 
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And it muſt be proved to be written or publiſhed, in 
the county laid in the indictment; all matters of crime 
being local. Read. Lib. State Tr. V. 3. 774, 775. V. 4, 
672. | | 


Ir ditment for a libs], 


H E jurors for our lord the king upon their oath pre- 
6. 3 ſent, that A. O. late Of ———/n the ccunty of 
gentleman, not having God before his eyes, but moved by the in- 
fligation of the devil, and falſely and malicioufly contriving 
and intending to bring our ſaid lord the king into hatred and 
infamy amongſt his jubjetls, and ta move ſedition among/t the 
ſubjetts of our ſaid lord the king, did on the day e 
in the———year of the reign of: with force and arms, 
at——— aforeſaid, in the county aforeſaid, folſely, ſeditiouſty, 
and malicicuſiy write and publiſt, and cauſe to be written and 
publiſhed, a certain faiſe, ſeditieus, and ſcandalous libel, inti- 
ted In which ſaid libel are contained, among 
other things, divers falſe, ſeditious, ſcandalous, and malicious 
matters, according to the tenor fellowing, to wit, — — And 
in another part of the ſame libel are contained divers ether 
falſe, ſeditiaus, ſcandalous, and malicious matters, ateor ding 18 
the tenor fellowing — to the evil exampie of all others in the 
like caſe offending, and again the peace of our ſaid lord the 
ting, his crawn and dignity, 


inen cloth. 


T OR. the duties on linen cloth printed or ſtained; 
ſee title Exeiſe. 
For journeymen and other workmen imbezilling the 
materials of the linen manufacture, ſee title Dorvants. 
1. Any perſon, native or foreigner, may without paying 


traces in the k- any thing, in any place, privileged or unprivileged, corpo- 


neo manutac- 
ture, 


rate or not corporate, ſet up and exercite the occupation of 
breaking, hickling, or dreffing of henip or flax; as allo for 
making or whitening of thread ; as allo of ſpinning, weav- 
ing, making, whitening, or bleaching any cloth made of 
hemp or flax only; as aiſo the my ſtety of making twine or 
nets for fiſhery, or of ſtoving of cordage ; as a}fo the trade 
of making tapettry hangings, 15 C. 2. c. 15. . 2. 
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And all foreigners that ſhall uſe any the trades aforeſaid 
three years, ſhall (taking the oaths of allegiance and ſupre- 
macy before two juſtices near unto their dwellings) enjoy 
all privileges as natural born ſubjects. % 3. 7 

2. Whereas certain evil diſpoſed perſons, by ſundry de- Deceitful mak. 
vices, ſtretch linen cloth both in length and breadth, and _ E linen 


then with battledores or otherwiſe beat the ſame, caſting 
thereupon certain deceitful liquors mingled with chalk and 
other like things, whereby the cloth is made hier and 
thicker to the eye, but the threads are thereby looſened 
and made weak: If any perſon ſhall hereafter uſe the ſa:d 
deceits, or do any other act with any linen cloth whereby 
it ſhall be made worſe, the ſaid cloth ſhall be forfeited, 
and the offender puniſhed by one month's impriſonment 
at the leaſt, and pay ſuch fine as the juſtices ſhall aſſeſs. 
1 El. e. 12. . 1. 

And the judges of aſſize, and juſtices of the peace or 
three of them (1 O:) may hear and datermine the fame in 
their ſeſſions, by information, indictment, or upon the tra- 
verſe of any preſentment or indictment found before them, 


» 2. 

And if any perſon ſhall ſeize any ſuch deceitful linen 
cloth, he ſhall at the next ſeſſions, or before two juſtices 
(1 2 ) make due information of the offence and of the 
ſeizure, or elle ſhall procure the oftender to be indicted at 
the next ſeſſions, and ſhall alſo be bound by recopn'zince 
or obligation to purſue the ſame with effeCt, and to give 
evidence, and to pay the moicty of what he thall recover, 


to the ({h: riff or other accountant to the ule of the King. 
And the other half ſhall go to the informer or proſecutor, 


+ 4 . 

And the juſtices before whom the offence ſhall be tried, 
ſhall certify the ſame by eſtreat into the exchequer yearly 
at Michaelmas as they do other eſtreats, and thereupon the 
barons may make proceſs for ſo mucn there ff as apper- 
taineth to the king, in like manner as for other fines, 


J. 4. 
3. By the 18 G. 2, c. 27. Every perſon who ſhall, by D<frovingin the 

w-1Kinz, or 

flea) ng I ncn 


day or night, feloniouſly ſteal any linen, fuſtian, catico, 


or cotton cloth; or cloth worked, woven, or made of aay goch. 


cotton or linen yarn mixed; or any thread, linen, or 
cotton yarn ; linen or cotton tape, incle, filleting, laces, 
or any other linen, fuſtian, or cotton goods, laid to be 
printed, whitened, buwked, bleached, or dricd, to the 
value of 108, or ſhall knowingly buy or receive any ſuch 
wares ſtolen, ſhall be guilty ot felony without beaciii of 


clergy, 
G 4 And 


ton Linen cloth. 
And by the 4 G 3. c. 371 If any perſon ſhall, by day 
or night, break into any houſe, ſhop, cellar, vault, ot 


other place or building, or by force enter into any houſe, 
ſhop, cellar, or vault, or other place or building, with 


/ 
intent to ſteal, cut, or deſtroy any linen yarn, or any linen bric 
cloth, or any manufacture of linen yarn belonging to any exp 
manufactory, or the looms, tools, or implements uſed c. ; 
therein; or ſhall wilfully or maliciouſly cut in pieces or 
deſtroy any ſuch goods, when expoſed either to bleach or the 
dry; he ſhall be guilty of felony without benefit of clergy, be 

16. N 
Affixing coun- F 4. If any perſon ſhall cauſe any ſtamps to be affixed to the 
mayor on any foreign linens imported, in imitation of the ſtamps put ſo1 
on Scotth or Triſh linens; he ſhall förfeit 51 for each piece: J. 
Or if any perſon ſhall expoſe or pack up for ſale any fo— 
reign linens (knowing them to be ſo ſtamped) as the ma- m 
nufacture of Scotland or Ireland; he Thall forfeit the ſame, ap 
and alſo 51 for each piece. And if any perſon ſhall afhx ve 
any counterfeit ſtamp on any linen of the manufacture of 
Greet Britain or Ireland, in order to vend the ſame as h 
linens duly ſtamped ; he ſhall forfeit 51. for each piece: h 
And if any perſon ſhall expoſe or pack up for ſale, any 
ſuch linens, knowing them to be ſo ſtamped; he ſhall for- v 
feit the ſame, and alio 51 for each piece, 17 G. 2. r. 30. b 
8 | | f 
7 And one juſtice may convict the offender on the oath of l 


one witneſs, and may grant his warrant for diſtreſs and 
ſale; and for want of ſufficient diſtreſs, any juſtice, on proof 
thereof made on oath by the perſon executing the warrant, 
may commit him to gaol for fix months, unleſs it be paid 
ſooner; Which penalty ſhall go to the informer, deduct- 
ing 2s in the pound to be paid to the conſtable who ſhall 
execute the warrant. /. 2 


Foreigh cams $5. By the 18 G. 2. c. 36. and 21 C. 2. c. 26. and 32 
bricks 200 E. 2. c. 32, and 7 G. 3. c. 43. there are many reſttictions 
1 88 relating to the importation of foreign cambricks and French 
lawns, which not falling under the cognizance of juſtices 

of the peace, are here omitted, 
Concerning the wearing of the ſaid (foreign) cambricks 
or French lawns, it is enacted, that no perſon fhall wear 
any cambrick vr French lawn, on pain of 51 to the infor- 
mer, on conviction by oath of one witneſs before one juſ- 
tice; who ſhall, on information on oath in fix days after 
the offence committed, ſummon the party, and on his ap- 
pearance or contempt proceed to examine the matter, antl 
on due proof thereof made; either by confeſſion, or oath 
of one witneſs, hear and determine the ſame, and cauſe 


the 


Linen cloth. 
the penalty to be levied by diſtreſs. The party aggrieved 
may appeal to the next ſeſſions, giving fix days notice, 
39 0. . „ 460. K 1. | | 

And if any perſon ſhall % or expoſe to ſale any cam- 
brick or French lawns, made or not made up (except for 
exportation); he ſhall forfeit 51 in like manner, 18G, 2. 


c. 36. /. 2. 

Bur if the wearer ſhall, on oath before a juſtice, diſcover 
the ſeller ; he ſhall be diſcharged, and the ſeller only ſhall 
be liable. 18 G. 2. c. 36. /. 3. 21 G. 2. c. 26. |; 2. 

And where ſuch wearer hall be excuſed by diſcovering 
the vender, the penalty on the vender ſhall go to the per- 
ſon who informed againſt the wearer. 21 G. 2. c. 26. 


And any milliner or other perſon, who ſhall for hire 
make up any cambrick or French lawn for any wearing 
apparel, ſhall be liable to the penalties inflicted on the 
vender. 21 G. 2. c. 26. /. 5. 

And where an offender is a feme covert, living with her 
huſband, the penalty ſhall be levied on the goods of the 
huſband. 21 C. 2. c. 26. / 4. 


6. By the 4 G. 3. c. 37. and 7 G. 3. c. 43. there are di- Cambricks att! 
vers regulations concerning the making and ſtamping cam- lawns mace in 
bricks and lawns made in England; and if any perſon ſhall *** 


forge and counterfeit ſuch ſtamp, he ſhall be guilty of fe- 
lony without benefit of clergy. 


Ling. Burning of it. See Burning. 


London. 


HERE are many acts of parliament relating to the 

T city of London and other places within the bills of 
mortality, which being only local are not within the com- 
8 of this work; and which would require a diſtin& vo- 
ume of themſelves. Sir John Fielding, in his ** Extract 

& of the penal laws relating to the peace and good or- 
5 der of the city of London,” hath collected theſe partly, 
amongſt other more general laws, for the inſtruction of ig- 
norant offenders, and admonition of the unwary. It would 
de a work of further ſervice to the metropolis, if ſome 
perſon would undertake a compleat collection and digeſt 
vf all the laws relating to the cities of London and Heft- 


minfier, 
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min/ter, and other places within the bills; out of which 


Reſorting to 
church on the 
Lord's Cay. 


Sports on the 
Lord's day, 


Places of enter- 
tainment on the 


Lord's day, 


Lord's day. 


might be ſelected again, ſuch only as concern the office of 


LY hn A 4. 
a juſtice of tne peace in particular. Ties 
1 :. A U ̃ ᷑ ͤͤ-é- ta lippe 
9 3 wy 
Lord's day, on 
0 who 
1. LI. perſons, not having a reaſonable excuſe, ſhall leet. 
reſort to their pariſh church or chapel (or to ſome A 
congregation of religious worſhip allowed by the toleration hor 
aQ) on every /unday ; on pain of puniſhment by the cen- cart 
tures of the church, or of torteiting 15 to the poor for every wal 
offence. 1 El. c. 2. ſ. 14, 24. To be levied by the ſely 
churchwardens by diſtreſs, by warrant of one juſtice. 205 
47. ., 28. X wit 
2. King James the firſt, in 1618, publickly declared to on 
his ſubjects, in what was called the book of ſports, theſe to | 
games following to be lawful, viz. dancing, archery, leap- or 
ing, vaulting, maygaines, whitſun ales, and morris dances; the 
and did command that no ſuch honeſt mirth or recreation C0) 
ſhould be forbidden to his ſubjects on Sunday after evening pot 
ſervice : But reſtraining all recuſants from this liberty; the 
and commanding each pariſh to uſe theſe recreations by the 
itſelf ; and prohibiting all unlawful games, bear baiting, ex 
bull baiting, interludes, and bowling by the meaner fort, Za 
Dalt. c. 46. ar 
After which it was enacted by the ſtatute of the 1 C. c. 1, th 
that there ſhall be no concourſe of people out of their own on 
pariſhes on the Lord's day, for any ſport or paſtimes ; nor pri 
any bear baiting, bull baiting, interludes, common plays, do 
or other unlawful exerciſes and paltimes uſed by any perſons ch 
within their own pariſhes; on pain that every offender, being + 
convicted within a month after the offence, before one juſ- li 
tice on view, or confeſſion, or oath of one witneſs, ſhall th 
forfeit for every offence 3s 4d to the poor, to be levied by * 
the conſtable and churchwardens by diſtreſs: in default of li 
diſtreſs, the party to be ſet publickly in the locks for three b 
hours. | N 
3. Within London or I/e/lminſter, or in the neighbour- P 
hood thereof, any houſe opened upon the Lord's day for * 
public entertainment, amuſement, or debate, on religious 8 


or any other ſubjects, and to which perſons ſhall be admit- N 
ted by the pay ment of money, or by tickets ſold for mo- 1 
ney, ſhall be deemed a diſorderly houſe; and the keeper f 
thereof ſhall forfeit 2001, the perſon managing or con- / 
ducting the entertainment or acting as chairman or l 
moderator 100 l, and every door-keeper or ſervant who 


ſhall 
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mall collect money or deliver out tickets 50 l, to him 


— who hall ſue. 21 C. 3. c. 49. - 

hs 4. By the 1 J. c. 22. No fhzemaker ſhall fhew, to the FEx-rcifing 
intent to put to ſale, any thoes, hoots, buſkins, ſtartops, worldly callings 

— 


* Lc » 
lippers, or pantofl-s, upan the Sunday; on pain of 38 4d — rd's 
a pair, and the value thereof: to be recovered at the aſſizes, 


hall leet. /. 28, 40, 50. 
ome And by the 3 C. c. 1. No carrier with any horſe or 
tion horſes, nor waggonmen with any Waggon or waggons, nor 
den- carmen with any cart or carts, nor weinmen with an 
very wain or wains, nor drovers With any catile, ſhall by them- 
the ſelves, or any other, trave] on the Lord's day, on pain of 
tice, 20s; or if any butcher, by himſelt, or any other for him, 
with his privity and conſent, ſhall kill or fell any vidual 
d to on the Lord's day, he ſhall forfeit 65 8d. Ihe conviction 
heſe to be in ſix months before one juſtice, or mayor, on view, 
eap- or confeſhon, or oath of two witneties; to be levied by 
ces; the conſtable or churchwarden, by diſtreſs; or to be re- 
tion covered in any court of record, in any City or town cot— 
ning porate, before the juſtices in leſhons; to be applied to 
rty ; the uſe of the poor, except that the juſtice may reward 
ö by the informer or proſecutor with pat of the torfeiture, not 
ing, exceeding one third part, : 
ſort. And by the 29 C. 2. c. 7. it is further er added, that no 
drover, horſe courſer, Waggoner, butcher, higler, or any of 
£2: their ſervants, ſhall travel, or come to his inn or lodging 
0101 on the Lord's day, on painof 29s; and in general, thac no 
nor tradeſman, artificer, workman, labrurer, or ther per ſon, ſhall 
Jays, do or exercile any worldly labour, buanets, or work of 
ſons their ordinary calling on the Lord's day; (except works of 
eing neceſſity and charity; and except dg of meat in fami- 
juſ- lies, and drefling and felling of ment in inns, or cooks: 
mall hops, or victualling houſes, for fuch as cannot other— 
d by wiſe be provided; and by the g Ann. c. 23. / 20. except 
It of licenſed hackney coachmen and cauirmen within the 
-hree biils of mortality ;) on pain of every offender above 14 
years of age forfeiting 5 8: and allo that ng perſon ſhall: 
our- publickly cry, ſpew forth, or expoſe ts fale, ny wares, mer- 
for chand zes, fruit, herbe, go ds or chettels het ſoever, on 
ious tae Lord's day, (except y g ind iciluig of nk, before? 
mit- ning in the morning and. atter tour in the ajiern Ons 
8 and except mackarel, WI c'. inay be ſold on Srndays. be- 
-eper fore or after divine in ce, by ch. 10 & x: Is. 4 24. 
con- * 14.) on Dain ot forte iin g ine me; did : Lat no. 
| or perlon ſhall uſe, employ, of traves on eng Lord's day, wich. 
who 


ſcſnons, or leet; one third to the king, one third to kim 
who ſhall ſue, and one thiid to the town or lord of the 


any. 
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* 7 + : i 
Lod's day. 
any boat, wherry, lighter, or barge (unleſs allowed by: 


juſtice of peace, on extraordinary occaſion ; and ex. 
cept 40 watermen who may ply on the Thames on Sun. 


days betwixt Vauxhall and Limehouſe, by the 11 & 12 IV, this 
& 21. f. 13.) on pain of 5s: and if any perſon offending gan 
in any of the premiſſes, ſhall thereof be convicted in ten kill 
days after the offence, before one juſtice, on view, or offe 
confeſſion, or oath of one witneſs, the juſtice ſhall give one 
warrant to the conſtables or churchwardens, to ſeize the the 
goods cried, ſhewed forth, or put to ſale, and to ſell the ſing 
ſame; and to levy the other forfeitures by diſtreſs ; to lin 
the uſe of the poor, except that the juſtice may out of | 
the ſame reward the informer with any ſum not exceeding Su 
one third part. And for want of diſtreſs, the offender ſna 
{ball be ſet publickly in the ſtocks for two hours, = ins 
By the 2 G. 3. c. 15. Fiſh carriages ſhall be allowed to gat 
paſs on Sundays and holidays, whether laden or returning on 
empty. / 7. no 
Z. 32 G. 2. X. and Cox, An information was moved fel 
for againſt a juſtice of the peace, for refuſing to receive an an 
information againſt a baker, for exerciſing his trade on a me 
Sunday, contrary to the aforeſaid ſtatute of the 29 C. 2. de 
c. 7. On thewing cauſe, it appeared, that the charge 
againſt the baker was, not for baking bread, but for bak- cu 
ing puddings, and pies, and other ſuch things for dinner, cr 
And the court were of opinion, that this was not an of- pe 
fence within the act; but falls within the exception of ſo 
works of neceflity and charity, and within the equity of to 
the proviſo as being a cook's ſhop; there being the ſame ar 
reaſon that the baker ſhould bake for others, as that a cook 20 
ſhould roaſt and boil for them: And it is better that one | 
baker and his men ſhould ſtay at home, than many fa- ta 
milies and ſervants. And the rule to ſhew cauſe was diſ- 
charged, with coſts. Burrow, Mansfield. 78 5. p 
T. 17 G. 2. Crepps and Durden, The plaintiff was e. 
convicted for i-lling ſmal] hot loaves of bread on the ſame tl 
day, being Sunday, by four ſeparate convictions, in the h 
ſum of 5s each, It was objected, that there can be but tl 
one offence, attended with one fingle penalty, on one ] 
and the ſame day, By lord Mansfield; The true conſtruc- 
tion of the act is, exerciſing his ordinary trade upon t 
the Lord's day, and that without any fraction of a day, h 
hours, or minutes. - It is one intire offence, whether t 
longer or ſhorter in point of duration, or whether it t 
conſiſt of one or a number of particular acts, makes no I 


difference, The penalty incurred is 5s. There is ne 
idea conveyed by the act, that, if a taylor ſews on the 
Lord's day, every ſtitch he takes is a ſeparate offence z 

or, 


Lod's day. 


or, if a ſhoemaker or carpenter work for different cuſ- 
tomers at different times on the ſame Sunday, that thoſe 
are ſo many ſeparate and diſtinct offences. There can be 
but one intire offence, on one and the ſame day. And 
this is even a much ſtronger caſe than that upon the 
game laws. Killing a fingle hare is an offence, but the 
killing of ten more in the ſame day will not multiply the 
offence, or the penalty impoſed by the ſtatute for killing 
one, Here, repeated offences are not the object which 
the legiſlature had in view in making the ſtatute; but 
ſingly, to puniſh a man for exerciſing his ordinary cal- 
ling on the Lord's day, Cowper, 640, 
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5. By the 13 G. 3. c. 80. If any perſon ſhall, on a Killing eame on 


Sunday, take, kill, or deſtroy, or uſe any gun, dog, 
ſnare, net, or other engine for taking, killing or deſtroy- 
ing, any hare, pheaſant, partridge, moor game, heath 
game, or grouſe ; he ſhall, on conviction on the oath of 
one witneſs before one juſtice, forfeit for the firſt offence 
not exceeding 201 nor leſs than 101; for the ſecond of- 
fence, not exceeding gol nor leſs than 201; for the third 
and every other offence 501, to be recovered upon indict- 
ment at the ſeffions : as is ſet forth more particularly un- 
der the title Game, 

6. No perſon upon the Lord's day, ſhall ſerve or exe- 
cute any writ, proceſs, warrant, order, judgment, or de- 
cree (except in caſes of treaſon, felony, or breach of the 
peace), but the ſervice thereof ſhall be void; and the per- 
ſon ſerving the ſame ſhall be as liable to anſwer damages 
to the party grieved, as if he had done the ſame without 
any writ, proceſs, warrant, order, judgment, or decree. 
29 C. 2. c.7. /.6. F 

But this doth not extend to ecclefiaſtical proceſs, as ci- 
tations, or excommunications. G1bſ. 271. 

A juſtice iſſued a warrant to the conſtable, to make a 
perſon find ſureties for his good behaviour : the conſtable 
executed the warrant on a Sunday, and he was juſtified by 
the court; who reſolved, that a warrant for the good be- 
haviour is a warrant for the peace, and more; and that 
this ſtatute is to be favourably interpreted for the peace. 
Raym. 250. 


the Lord's days 


Serving procely 


day. 


on the Loif's 


7. No hundred ſhall be anſwerable for any robbery on Robbery on the 
the Lord's day: Nevertheleſs the inhabitants ſhall make Lord's dag. 
hue and cry after the offenders, on pain of forfeiting to 
the king as much money as might have been recovered 
by the party robbed againſt the hundred, if he had been 


robbed on any other day. 29 C. 2. c 7. J 5. 


Warrant 
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Lord's dap. 


Warrant on the 3 C. c. 1, and 29 C. 2. c. 7. to levy 
208 on a carrier for travelling on the Lord's day; 
Which ſame will do, mutatis mutandis, for the 
other penalties under this title. | 

| To the conſtable of ——— in the aid 
Weſtmorland. county, and to the churchwardens of 
the pariſh of in the ſaid county, 


ORASMUCH «as A. O. ff ——— in the county 

carrier, is duly convicted before me J. P. 
eſquire, one of his majeſty's juſtices aſſig ved to keep the peace in 
the ſaid county, and aljo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, 
for that he the ſaid A. O. on the ——— day of ——— in 
the ———— year of the rergn of being the Lord's day, 
commonly called Sunday, with his horſes into and through the 
ſaid pariſh of did travel, contrary to the ſtatutes in that 
caſe made and (provided, whereby he hath forfeited the ſum of 
205 of lawful meney of England; theſe are therefore to tem- 
mand you forthwith to levy the ſaid ſum of 208, by diſirain- 
ing the goods and chattels of him the ſaid A. O. And if 
within the ſpace of | five] days next after ſuch diſireſi by you 
taken, the ſaid ſum ſhall not be paid, together with, the rea- 
ſenable charges of taking and keeping the ſame, that then you 
do ſell the ſaid gords and chaitels fo by you aiſtraimed, and out 
cf the money ariſing by ſuch ſale, that you do pay the ſum of 
6s 8d, part of the faid ſum of 20s, to A. I. of ———— 
yeoman, ue informed me of the ſaid offence, and that you ſee 
th: remaining ſum of 12s 4d employed ta the uſe of the poor 
of your ſaid porith of —— returning to him the ſaid A: O. 
the overplus upon demand, the reaſonable charges of taking, 
keeping, and ſelling the ſaid diſtreſs, being firſt deducted. 
And you are to certify to me, with the return of this precept, 
ab hat you ſhall have done in the execution thereof. Herein fail 
you not, Given under my hand and ſeal at in the ſaid 
county, the —— day of 


Lotteries, See Gamfng. 
Low wines. See Clcile. 
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1 111 
Lunaticks, 


I NON compos mentis is of four kinds; 
Firſt, Ideots; who are of non ſane memory from Who. 
their nativity, by a perpetual infirmity, 

Secondly, Thoſe that loſe their memory and under- 
ſtanding by the viſitation of God, as by ſickneſs, or other 
accident, 

Thirdly, Lunaticks; who have ſometimes their under-- 
ſtanding, and ſometimes not. 

Fourthly, Drunkards ; who by their own vicious act 
for a time deprive themſelves of their memory and under- 
ſtanding. 1 nfl. 247. 

2. He who incites a madman to do a murder, or other „u him te 
crime, is a principal offender, and as much puniſhable as commit a crime, 
if he had done it himſelf. 1 Haw. 2. 

But ideots and lunaticks, who are under a natural Not punicbable 
diſability of diſtinguiſhing between gaod and evil, are for crimiaai ef- 
not puniſhable by any criminal proſecution. 1 Haw. 2. ente. 

Yet drunkards ſhall have no privilege by their want of 
ſound mind; but ſhall have the ſame judgment as if they 
were in their right ſenſes. 1 Int. 247. 1 Haw. 2. 

1 H. H. 32. 

4. But if a perſon, who wants diſcretion, commit a pynitable for 
treſpaſs againſt the perſon or poſleſſion of another; he civil oiſences. 
ſhall be compelled in a civil action to give ſatistaction for 
the damage. 1 Haw. 2. 

5. If one who hath committed a capital offence become Becoming non 
non compos before conviction, be ſhall not be arraigned ; compos before 
and if after con viction, he ſhall not be executed. Hale“: 

Pl.10. 1 Haw. 2. | 

6. By the common law, if it be doubtful whether a How tried whe- 
criminal, who at his trial in appearance is a lunatick, be ber b- '5 non 
ſuch in truth or not, it ſhall be tried by an inqueſt of es. 
office, to be returned by the ſheriff; and if it be found by 
them, that the party only feigns himſelf mad, and he 
ſtill refuſe to anſwer, he ſhall be dealt with as if he had 
confeſſed the indictment. 1 Haw. 2. 

7. An ideot cannot bring an appeal. 1 Haw. 162. 

8. Neither can he be an approver; becauſe he can rei- 
ther take the oath in that caſe required, nor wage battle 
3 Inſt. 129. 

9. Any perſon may juſtify confining and beating his Friends enten 
friend being mad, in ſuch manner as is proper in ſuch s bim. 
circumſtances, 1 Haw. 130. | 


Whether he may 
bring an appeal. 


Whether he may 
be an approver. 


10. By. 
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Tunaticks. 


10. By the 17 G. 2. c. 5. it is enacted, that whereay 
there are ſometimes perſons, who by lunacy, or otherwiſe, 
are furiouſly mad, or are fo far diſordered in their ſenſes 
that they may be dangerous to be permitted to go abroad, 


it ſhall therefore be lawful for two or more juſtices where 


ſuch lunatick or mad perſon ſhall be found, by warrant 
directed to the conſtables, churchwardens, and overſeers 
of the place, or ſome of them, to cauſe ſuch perſon to 
be apprehended, and kept ſafely locked up in ſome ſecure 
place, within the county or precinct, as ſuch juſtices ſhall 
under their hands and ſeals direct and appoint, and (if 
ſuch juſtices find it neceſſary) to be there chained, if the 
ſettlement of ſuch perſon ſhall be within ſuch county or 
recinct. | | 

And if ſuch ſettlement ſhall not be there, then ſuch 
perſon ſhall be ſent to his ſettlement by a vagrant paſs 
(mutatis mutandis) ; and ſhall be locked up or chained by 
warrant of two juſtices of the county or precinR, to which 
ſuch perſon is FA ſent, in manner aforeſaid ; 

And the reaſonable charges of removing, and of keep- 
ing, maintaining, and curing ſuch perſons, during ſuch 
reſtraint, (which ſhall be during ſuch time only as ſuch 
lunacy or madneſs ſhall continue), ſhall be ſatisfied and 

aid (ſuch charges being firſt proved upon oath) by order 
of two juſtices, directing the churchwardens or overſeers, 
where any goods, chattels, lands or tenements of ſuch 
perſon ſhall be, to ſeize and ſell ſo much of the goods 
and chattels, or receive ſo much of the annual rents of 
the lands, as is neceſſary to pay the ſame; and to account 
for what is ſo ſeized, ſold, or received, to the next quarter 
ſeſſions : But if ſuch perſon hath not an eſtate to ſatisfy 
the ſame, over and above what ſhall be ſufficient to main- 


tain his family, then ſuch charges ſhall be paid by the 


pariſh, town, or place to which ſuch perſon belongs, by 


order of two juſtices, directed to the churchwardens or 


Houſes for recep- 
tjon of Innaticks 
to he licenſed, 


overſeers for that purpoſe. /. 20, | 

Provided that any perſon aggrieved by any act of ſuch 
juſtices out of ſeſſions may appeal to the next ſeſſions 
giving reaſonable notice; whoſe order therein ſhall be 
nal. /. 26. 

But nothing herein ſhall reſtrain or abridge the power 
of the king, of lord chancellor ; nor ſhall * or pre- 


vent any friend from taking them under their own care 


and protection. / 21. | 
11. By the 14G. 3. c. 49. (which is enacted to be jp 
force for 5 years, and by the 19 G. 3. c. 15. is contin 
for 7 years further) No perſon, on pain of 500 l, ſhall 
| eptertaif 
I 
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entertain or confine, in any houſe kept for the reception 
of lunaticks, more than one lunatick at one time, with- 
out a licence to be granted yearly by the college of phy- 
ſicians within * and Weſtminſter and ſeven miles 
thereof and within the county of Middleſex, and elſe- 
where by the juſtices in ſeſſions. Ns 

12, The king is the general guardian of ideots and lu- King the guar- 
naticks. 17 Ed. 2. ,. 1. c. 9, 10. dian of lunaticks, 

13. A perſon of men ſane memory ſhall not avoid bis Whether he may 
own act, by reaſon of this defect; but his heir or exe. avoid his own 
cutor may. 4 Co. Beverh's caſe. 28 

14. If an ideot, ora lunatick not being in alucid interval, whether he may 
takes a wife, the marriage is void; for conſent is neceſ- conſent to mar- 
ſary to make a marriage effectual, and neither of them * 
is capable of conſenting to any thing. But as it might 
be difficult to prove the exact ſtate of the party's mind at 
the actual celebration of the nuptials, therefore it is pro- 
vided by the 15 E. 2. c. 30. that the marriage of lu- 
naticks and perſons under phrenzies (if found lunaticks 
under = commiſlion, or committed to the care of truſtees 
by any act of parliament) before they are declared of 
ſound mind by the lord chancellor or the majority of ſuch 
truſtees, ſhall be totally void. 1 Black. 438. 
15. A lunatick may ſurrender a leaſe in the court of In what manner 
chancery or exchequer, in order to renew the ſame. 29 b. — 
G. 8. c. t. „een | i render of leaſes, 

' Alſo, by direction of the lord chancellor, he may ac- 
cept a ſurrender of ſuch leaſe, and execute a new one. 
11 G6. 3. c. 20. „ nnn | 

16. To make a will, it is not ſufficient that the teſtator Whether he may 
have memory to anſwer to familiar and uſual queſtions, make a will, 
but he ought to have a diſpoling memory, ſo as to be able 
to make a diſpoſition of his eſtate, with underitanding and 
reaſon. 6 Co. 23. 


- 
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I. any perſon ſhall, teal and take away, or wilfully and 


maliciouſly pull up or deſtroy any madder roots; and 

all be convicted thereof before one juſtice, by confeſ- 
ſion or oath of one, witneſs ; he ſhall, for the firſt offence, 
pay to the owner ſuch ſatisfaction for damages and in ſuch 
time as the juſtice ſhall appoint, and moreover ſhall pay 
down upon the conviction to the oyerſcer for the uſe of 
Vor. III. H the 
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juſtice ſhall ſeem meet: and for the ſecond offence, ſhall 
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the poor ſuck ſum, nt exceeding 108, as to the juſkict 
ſhall ſeem meet; and if he ſhall not make ſuch recompence, 
and alſo pay ſuch ſum to the uſe of the poor, the ſaid jul. 
tice ſhall commit him to the houſe of correction for any 
ſpace not exceeding one month, or may order him to be 
whipped by the conſtable or other officer, as to the faid 


by ſuch juſtice be committed to the houſe of correction for 
three months. Proſecution to be commenced within 


thirty days. 31 C. 2. c. 35. J 5, 6. 
Madmen. See Lunaticks. 
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Maim. 


1. AIM is fuch a hurt of any part of a man's body, 
whereby he is rendered leſs able in fighting, 
either to defend himſelf, or annoy his adverſary. 1 Haw, 
111. N 
2. For the members of every ſubject are under the ſafes 
guard and protection of the law, to the end a man wa 
ſerve his king and country, when occafion ſhall be offer+ 
ed: and therefore a perſon who maims himſelf, that he 
may have the more colour to beg, may be indicted and 
fined.” 1 /. 127. | [On 
And by the like reaſon, a perſon who diſables himſelf, 
that he may not be impreſſed for a ſoldier. <7 
3. The cutting off, or diſabling, or weakening a-man's 
hand or finger, or ſtriking out. his eye, or foretooth, or 
eaſtrating him, are ſaid to be maims, but the cutting off 
his ear, or noſe, were not eſteemed maims at the common 
law, becauſe they do not weaken but only disfigure him, 
1 Haw. 111, 112. 125 2 
4. It is ſaid, that anciently caſtration was puniſhed 
with death ; and other maims with the lofs of member for 
member: but afterwards no maim was puniſhed in any 
eaſe with the loſs of life or member, but only with fine 
and imprifonment. 1 Haw. 111, 112. 
But now by the 22 & 23 C. 2. c. 1. (which is called 
the Coventry act, becauſe it was made on the occaſion of | 
Sir Jobn Coventry's being aſſaulted in the ftreet, and his 
noſe flit) If any perſon, on purpoſe, and of malice fore- 
thought, and by laying in wait, ſhall unlawfully cut out 
or diſable the tongue, put out an eye, flit the noſe, 2 


Maim. 

off a noſe or lip, of cut off ot difable any limb or mem- 

ber of any ſubject, with intention in fo doing to maim or 
isHgure him; the perſon ſo offending, bis counſellors, 

aiders, and abettors (knowing of and privy to the offence) 

ſhall be guilty of felony without benefic of clergy; but 

not to work corruption of blood, 

5. If a man attack another with intent to murder him, 
and he does not murder, but only maim him; the offence 
is nevertheleſs within the ſtature. 1 Haw. 112. 

The caſe was, one Mr. Coke a gentleman of Suffolk, and 
one Woodburn a labourer, were indicted, in 1722, Coke for 
hiring and abetting Hendburn, and Woodburn for the actual 
fact of flitting the noſe of Mr, Criſpe. The murder of 
Criſpe was intended, and he was left for dead, being ter- 
ribly hacked and disfigured with a hedge bill; but he 
recovered. Now the bare intent to murder is no felony: 
but to disfigurez with an intent to disfigure, is made fo 
by this ſtatute; on which they were therefore indicted, 
And Cote reſted his defence upon this point, that the aſ- 
ſault was not committed with an intent to disfigure, but 
with an intent to murder, and therefore not within the 
ſtatute. But the court held, that if a man attack ano- 
ther to murder him with ſuch an inſtrument as a hedge 
bill, which cannot but indanger the disfiguring bim; and 


in ſuch attack happens not to kill, but ouly to'disfigure 


him; he may be indicted on this ſtatute : and it ſhall be 
left to the jury whether it was not a deſign to murder by 
dishguring, and conſequently a malicious intent to diſ- 
figure as well as to murder. Accotdingly the jury found 
them guilty of ſuch previous intent to dishgure, in 
order to effect their principal intent to murder. And they 
Were both condemned and executed, 4 Blick; 207. 

b. If the maim comes not within any of tne deſcriptions 
in the act, yet it is indictable at the common law, and 
may be puniſhed by fine and impriſonment: Or an appeal 
may be brought for it at the common law; in which the 
party injured ſhall recover his damages i or he may bring 
an action of treſpaſs; which kind of action hath now 
generally ſucceeded into the place of of appeals in {ſmaller 
offences not capital. 2 Haw. 157—160. 

7. It doth not ſeem, that in mainiing there may be 
acceſſaries after the fact. 2 Haw. 311, | 


For maiming of cattle, ſee title Cattle, 
Mainprize. See Bail. 
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Maintenance. 


UYING of titles belongeth not to this place, but is 
treated of under a title of its own, 5 

I. Of maintenance in general. 

II. Of champerty in particular. 

III. Of embracery in particular. 


I. Of maintenance in general. 


Concerning which I will * 


i. What it is 


ii. How puniſhable by the common hs 
iii. How by ſtatule. 


i. What it is. 


1. Maintenance (manu tenere) is an unlawful taking in 
hand or upholding of quarrels or ſuits, to the diſlurbance or 
hindrance of common right. 1 Haw. 249- 

2. And it is twofold : | 

One in the country; as were one afliſts another in his 
pretenſions to certain lands, by taking or holding the poſ- 
ſeſſion of them for him by force or ſubtilty; or where one 
ſtirs up quarrels, and ſuits in the country, in relation to 
matters wherein he is no way concerned: And this kind 
of maintenance is puniſhable at the king's ſuit by fine 
and impriſonment, whether the matter in diſpute any way 
depended in plea or not; but it is faid not to be action; 
able. 1 Haw. 249. 

Another in the courts of juſtice; where one officiouſly in- 
termeddles ina ſuit depending in any ſuch court, which no 
way belongs to him, by aſhſting either party with money 
or otherwiſe, in the proſecution or defence of any ſuch 
ſuit. 1 Haw. 249, 

3- Of this ſecond kind of maintenance, there are three 
ſpecies z 

Firſt, where one maintains another, without any con- 
tract to have part of the thing in ſuit; which generally 
goes under the common name of maintenance. 

Secondly, where one maintains one ſide to. have part 
of the thing in ſuit ; which. is called champerty, 

Thirdly, where one labuureth a jury; which is called 


embracery, 1 Haw. 249. 
4. But 
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4. But it feemeth to be agreed, that wherever any per- 
fons claim a common intereſt in the ſame thing, as in a 
way, churchyard, or common, by the ſame title, they 
may maintain one another in a ſuit relating to the ſame. 
1 Haw. 252. 

5. Alſo, that whoever is any way of kin or affinity to 
the party, may counſel and aſſiſt him, but that he cannot 
juſtify the laying out any of his own money in the cauſe 
unleſs he be either father, or ſon, or heir apparent. 1 
Haw. 252. 

6. Alſo, that any one in charity may lawfully give mo- 
ney to a poor man, to enable him to carry og his ſuit, 
i Haw. 253. 


ii. How puniſhable by. the common law. 


It ſeemeth that all maintenance is not only malum pro- 
bibitum by ſtatute, but is alſo malum in ſe, and ſtrictly 
prohibited by the common law, as having a manifeſt 
tendency to oppreſſion ; and therefore it is ſaid, that all 
offendets of this kind are not only liable to an action of 
maintenance at the ſuit of the party grieved, wherein they 
ſhall render ſuch damages as ſhall be anſwerable to the 
injury done to the plaintiff, but alſo that they may be 
indicted as offenders againſt publick juſtice, and adjudged 
thereupon to ſuch fine and impriſonment as ſhall be agree- 
able to the circumſtances of the offence. Alſo it ſeemeth, 
that a court of record may commit a man for an act of 


maintenance done ia the face of the court, 2 Jxfl. 212. 
1 Haw. 255. a 


iii. How by ſtatute. 
1. By the 1 Ed. 3. ft. 2. c. 14. No perſon fhall take 


upon him to maintain quarrels, nor parties in the country, ta 
the diflurbance of the common law. | 

2. And by the 20 Ed, 3. c. 4. None ſhall take in hand 
quarrels other than their own, nor the ſame maintain, by 
them nor by ether, for gift, promiſe, amity, favour, doubt, 
tt * nor other cauſe, in diſturbance of law, and hindrance of 
right. | | 

3. And by the 1 R. 2. c. 4. None ſhall take or ſuſtain 
any quarrel by maintenance in the country, nor elſewhere, on 
pain, if he is a great officer, as the Ling by advice of the 
lords ſhall ordain ; if he is a leſſer officer, he ſhall forfeit his 
Mee, and be impriſoned and _— at the king's will; and 
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all other perſons, en pain of impriſonment, and ranfom at the 


#ing's will. 


4. And by the 32 H. 8. c. 9. No flerſon ſpall unlawfully 
maintain, or procure any unlawful maintenance, in any ation, 
demand, or complaint, in any court having power ta hold, plea 


of fs nar ſhall unlawfully retain any per fon for mainte- 


rance of any plea, to the diflurbance or bindrance of juſtice, 
en pain of 101, balf to the king, and bay 4 to him that ſhall ſue 


_ one year. 


Uniawfully maintain] It ſeemeth that in an ira; 
on this ſtatute, it is not ſufficient to ſay, that the defend. 
ant maintained the party, without adding that he did it 
wnlawfully, 1 Raw. 256. 


Having power to bold plea of lands] It is ſaid to have been 
adjudged, that maintenance of a ſuit in a ſpiritual court, 
1s neither within this nor any other ſtatute concerning 
maintenance. 1 Hew. 256. 


To bold plea] It hath been holden that in an as 

on this ſtature, it is-neceſſary to ſhew, that a plea was de- 

ending; and therefore that is not ſufficient to ſay that 
a bill was exhivited, 1 Haw. 256. 


II. Of champerty in particular, 


i. What it is. 
i. How puniſhable by the common lau. 
iti. How by ſtatute. | 


i. What i is. 


Champerty (from campi parte) is the unlawful! mainte- 
pance M a ſuit, in crſider ation of ſome bargoin to haue pars. 
pf the lands or thing in diſpute, or part of the gains. 1 Haw. 
350. 23 Ed. 1. it. 2. 

Every champerty is maintenance, but every mainte- 
nance is not champerty; for champerty is but a ſpecies of 
maintenance which is the genus. 2 Inſt. 208. 


ii. How puniſbable by the common lay, 


Chamyerty was an offence at the common law, and as 
ſuch is puniſhable in like manner as hath been expreſſed 
in treating of maintenance in general. 2 nf. 208. 


4 * 


:. How 


Maintenance. 


iii. How by ſtatute. 


1. By the 3 Ed. 1. c. 25. No officer of the king, by Him- 
felf, nor by other, ſhall maintain pleas, ſuits, or other matters 
hanging in the king's courts, for lands, tenements, or other 
things for to have part or profit thereof, by covenant made be- 
tween them; and he that duth ſball be puniſhed at the king's 


pleaſure. 


By covenant made] That is, by agreement either by word 
or writing; for albeit in the common ſenſe, a covenant 
is taken for an agreement by writing, yet in a larger ſenſe 
it is taken (as it is here) for an agreement by writing or 
by word. 2 Infl. 209. 

2. And by the 28 K 
for to have part of the thing in plea, fball take upon him the 
buſineſs that is in ſuit, nor ſhall any upon ſuch covenant give 
up his right to another; on pain that the taker ſhall forfeit 
to the king the value of the part he hath purchaſed for ſuch 
maintenance. But no perſon ſhall be prohibited hereby to haus 
counſel of pleaders, or of men learned in the law, for their fee ; 
or of his parents and next friends. 

3. And by the 33 Ed. 1. it. 3. Any per ſen who ſhall take 


for maintenance, or the like bargain, any ſuit or plea againſt 


another; he, and alſo they who conſent thereunts, ſpall be impri- 
ſoned three years, and make fine at the king's pleaſure. _ 

4. And by the 1 R. 2. c. 9. A feoffment of lands, or 
gift of goods, for maintenance, ſhall be void, and the per ſen 
diſſei ſed ſhall recover the lands againſt the firſt diſſeiſors, with 

ble damages, without having any regard to ſuch aliena- 
{10ns. 1 


Shall be void] But it is ſaid that it ſhall only be void 
with regard to him that hath right, and not between 
the ** and feoffee. 1 [nft. 369. 

5. And by the 31 El. c. 5. The offence of champerty 
may be laid in any county, at the pleaſure of the informer. 


AN. 4. 


I1I, Of embracery in particular, 


i. What it is. | 
11. How puniſhable by the common law. 
iii. How by ſtatute. 


He I P. 


d. 1. c. 11. Na perſon whatſoever, 
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- -.. tz: hal it is. | 
1. It ſeems clear, that any attempt whatſcever is corrupt, 
br influence, or inſtruct a jury, or any way to incline them to be 
mare favourable to the one fide than to the other, by money, pro- 
miſes, letters, threats, or perſuaſions, is @ proper att of em- 
bracery, whether the Juror on whom ſuch attempt is made 
give any verdict or not, or whether the verdict given be 
true or falſe. 1 Haw. 259, 3 
2. And the law ſo far abhors all corruption of this kind, 
that it prohibits every thing which has the leaſt tendency 
to it, what ſpecious preteace ſoever it may be covered 
with, and therefore it will not ſuffer a mere ſtranger fo 
much as to labour a juror to appear and act according to 
his conſcience, 1 Haw. 259, 672 t 2 a 421 
3. But any perſon who may juſtify any other act of 
maintenance, may fafely labour a juror to appear and give 
a verdict according to his conſcience ; but no one what» 
ſoever can juſtify the labouring a juror not to appear. 1 
Haw. 260. " 


. 
* 


ii. How puniſhable by the common law. 
There is no doubt, but that offences of this kind, do 
ſubject the offender either to an indictment or action, in 
the ſame manner as al] other kinds of unlawful mainte- 
nance do by the common law. 1 Haw. 260. 


iii. How by ſtatute. | 

1. By the 32 H. 8. c. 9. No perſon ſhall embrace any jus 
rors on pain of 101, half ta the king, and half to him that ſbal 
ſue within a year, ſ. 850 

2. And by the 38 Ed. 3. ft. 1. c. 12. If any juror ſhall 
take any thing to give his verdict; both he, and the embracer, 
ſhall forfeit ten times as much, half io the king, and half to him 
that ſhall ſue. | a 

Upon which ſtatute is founded the writ of Decies tantum. 
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Indictment for maintenance. 


T H E jurors for our lord the king upon their oath preſent, 
that A. O. late of in the county aforeſaid, 
yeoman, on the —— day of in the year o 
the reign of ——— with force and arms at aforeſaid, 
in the county aforeſaid, did unjuflly and unlawfully maintain 
and uf hold a certain ſuit which was then depending in the 
court of our ſaid lord the king, before the king himſelf, between 
A. P. plaintiff, and A. D. defendant, in a plea of debt, on 

3 | the 
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the behalf of the ſaid A. P. againſt the ſaid A. D. contrary to 


the form of the flatute in ſuch caſe made and provided, and to 


the manife/t hindrance and diſſurbance of juſtice, and in con- 
tempt of our ſaid lord the king, and to the great damage of the 
faid A. D. and againſt the peace our ſaid lord the king, bis 
crown and dignity. 0 


Man (Iſland). 


121 


1. Y the 5 G. 3. c. 26. For the ſum of 70,0001 Purchaſe of the 
paid to John duke of Athol and Charlotte his Ie of Man. 


wife, baroneſs Strange, the iſland, caſtle, pele, and lord- 
ſhip of Man, and all the iſlands and lordſhips thereunto 
appertaining, with all nn: Jer and intereſts 
in and over the ſame, are veſted unalienably in the crown; 
reſerving to the ſaid duke and ducheſs their landed pro- 
perty, with all their rights in and over the ſoil as lords 
of the manor, with all courts baron, rents, ſervices, 
and other incidents to ſuch courts belonging, waſtes, com- 
mons, and other lands, inland waters, 'fiſheries, mills, 
mines, minerals, quarries, waifs, eſtrays, deodands, wrecks, 
together with the patronage of the biſhoprick, and of the 


other eccleſiaſtical benefices to which at the time of the 


ſaid purchaſe they were intitled, 

In purſuance whereof, divers regulations were made by 
ſeveral ſtatutes, reſpecting the trade and manufaQtures of 
the faid iſland, and for preventing the clandeſtine expor- 
tation of goods from thence into this kingdom, which was 


the grievance intended to be remedied by the ſaid pur- 
chaſe, Particularly, , 


2. By the 5 G. 3. c. 29. Power is given to the of- The ſame made 
ficers of the cuſtoms and exciſe, to viſit and ſearch ſhips ſ»bj<® to the 


and veſſels, in any harbour or other place belonging to 
the ſaid iſland, and to ſeize contraband goods there, as 
they may do in Great Britain, 


laws of cuſtum 
and exciſe, 


3. And for the better defraying the expences of govern- Duties on goods 
meat, the former duties upon importation and exporta- imported there, 


tion ſnall ceaſe, and other duties are laid inſtead thereof 
particularly, for every gallon of Britiſh ſpirits imported 
from England ſhall be paid 1s, of rum 28, pound of 
bohea tea 18, green tea 18 6d, coffee gd, tobacco 3d, 
chaldron' of 50% d'; hemp, iron, deal boards, and tim- 
ber, imported 3 parts 10 | per centum ad valorem, 
ton of French wine 81,'all other forts of wine 41. 7 
G. 3. c. 45: 20 C. 3. c. 42. | 

4. And 
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Reftriftian ofthe 4. And the commiſſioners of the cuſtoms may prank 
. | licences (to continue in force for 30 days) to export from 
ported. England, into the port of Douglaſs only, not exceedin 
40000 gallons of Britiſh ſpirits, 30000 gallons of rum 
(and from Scotland 10000 . gallons of rum), 20000 
pounds weight of bohea tea, 5000 pounds weight of green 
tea, 5000 pounds weight of coffee, and 120000 pounds 
weightof tobacco, in oue year. 7 G. 3. c. 45. 20G. 3. c. 42, 
What goods may 5. Flax or flax ſeed, raw or brown linen yarn, wood 
2 duty zſhes, and weed aſhes, f ſh and fleſh of all ſorts, and any fort 
; of corn or grain, may be imported duty free from any place 
except from Great Britain only; and from Great Britain 
or Ireland any white or brown linen cloth, hemp or hemy 
ſeed, horſes and black caitle, utenſils for manufacture 
fiſheries or agriculture, bricks and tiles, young trees, ſez 
ſhelts, lime, ſoapers waſte, packthread, and ſmall cordage 
for nets; and from Great Britain, ſalt, boards, timber, 
hoops, iron in rods or bars, cotton, indico, nayal ſtores, 
and all ſorts of wood called lumber. 7 E. 3. c. 45. 
Goods erperted 6. The inhabitants of the ſaid iſland may . into 
Katy free. Great Britain, beſtials, or any goods of the produce and 
manufacture of the ſaid iſland (except as above excepted, 
and except woollen manufactures, beer, and ale); with- 
out paying any duty for the ſame, other than 1s paid for 
the like in Great Britain. But this not to extend to 
give liberty to import into Great Britain from the ſaid 
iland any goods of the growth or produce of any foreign 
nation, which may be in part or fully manufactured in 


the ſaid iſland ; except linen manufactures made there of 
hemp or flax, not being the produce of the ſaid iſland.— ur 


And the bounties on exportation of Britiſh and Iriſh Ii, 
nens ſhall be allowed on the like ſpecies of linen made in K 
the iſle of Man, imported into and exported from Great 

Britain. 5 G. 3. . 4 


What good may 7 No tea, brand 75 2 Waters or ſpirits, coffee, cho: - 
uot be exported. colate, tobacco, glaſs, coals, ſilks, or ſalt, ſhall be ex- 1 
ported ſrom the ſaid iſland, on pain of forfeiture, toge- a 
ther with the veflel. And no wool, woollen or bay yarn, = 
or live ſheep, ſhall be exported, except to Great Britain, | 
AR PTA ? . 5 = 
Difillery pro- 8. No diftillery of low wines or other ſpirits ſhall be 1 
vibited, carried on in the ſaid iſland, on pain of {forfeiture of : 
2col, with the materials and utenſils. 7 G. 3. c. 45. 4 
Size of veel, 9. No ſpirits ſhall be exported from thence, nor carried 9 


coaſtwiſe there, in any ſhip or veſſel leſs than 100 tons bur- 
den, nor in any caſk under 60 gallons (except for the uſe of 
the ſeamen not excceding two gallons each); and no wine þ 
fhall be there imported or carried coaſtwiſe, in any Mip oy 
N ' We. a than 
>*þ 1» ! 
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than tee tons burden (except hetring veſſels trading to Ma- 
deira and the Mediterranean, of not leſs than 70 tons, 20 
G. 3. c. 42.), nor in any caſk leſs than 25 gallons; on 
pain of forfeiture of the goods and veſſel. 5 C. 3. c. 39. 


— — 


Mandamus. 
AND AM Us is a command, iſſuing in the king's 


name out of the court of king's bench, directed 
to any perſon, corporation, or inferior court of judicature 
requiring them to do ſome particular thing therein ſpe- 
cihed, which 'appertains to their office and duty, It is 
a high prerogative writ, of a moſt extenſively remedial 
nature; and may be iſſued in ſome cafes where the 
injured party hath alſo another (but more tedious) me- 
thod of redreſs, as in the caſe of admiſſion or reſtitution 
to an office; but it iſſues in all caſes where the par 

hath a right to have any thing done, and hath no ofher 
ſpecific means of compelling its performance, | 

A mandamus therefore lies, to'compel the admiffion or 
reſtoration of the party applying, to any office or fran- 
chiſe of a public nature; and more particularly, it ifſues 
to the judges of any inferior court, commanding them 
to do juſtice according to the powers of their office, 
whenever the ſame is delayed, 

This writ is grounded on a ſuggeſtion, by the oath 
of the party injured, of his own right, and of the denial 
of juſtice by the court or perſon complained of: where- 
upon, in order more fully to ſatisfy the court that there 
is a probable ground for ſuch interpoſition, a rule is made 
(except in ſome general caſes, where the probable ground 
is manifeſt) directing the party complained of, to ſhew 
cauſe why a writ of mandamus ſhould not iflue, And if 
he ſhews no ſufficient cauſe, the writ it ſelf is iſſued, at 
firſt in the alternative, either to do thus, or fignify ſome 
reaſon to the contrary, To which, a return or aniwer 
muſt be made at a certain day, 

And if the inferior judge or other perſon to whom the 
writ is directed, returns or ſignifies an inſufficient reaſon, 
then there iſſues in the ſecond place a peremptory manda- 
mus, to do the thing abſolutely ; to which no other return 
will be admitted, but a certificate of perfect obedience and 
due execution of the writ. 

If the inferior judge or other perſon makes no return, 


— 


or fails in his reſpect and obedience, he is puniſhable for 


his contempt by attachment. 
I + 5. ; But 


72g 
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But if he, at the firſt, returns 2 ſufficient cauſe, 4). 
though it ſhould be falſe in fat, the court of king'; 
bench will not try the truth of the fact upon affidavits; 
but will for the preſent proceed no further on the max. 

mus. But then the party injured may have at action 
againſt him for his falſe return, and (if found to be falſe 
by the jury) ſhall recover damages equivalent to the in- 


jury ſuſtained ; together with a Pare de, mandamus io 1 4 
the defendant to do his duty. 3 Black. 110. Hal 
| Manſlaughter. See Domicide. 8 
— 1 r 34 
| | of 
Marriage. 5 
Y the 26G. 2. c. 33. If any perſon ſhall ſolemnize 
matrimony in any other place than a church or pub. lh. 
lick chapel (unleſs by ſpecial licence from the archbiſhop th 
of Canterbury ;) or without publication of bans, or licence, m 
in a church or chapel ; he ſhall (on proſecution in 3 years) ar 
be adjudged guilty of felony, and tranſported for 14 years; ne 
and the marriage ſhall be void. % 8, 9. But not to ex- in 
tend to Scotland, nor to the marriages of quakers, or jews, as 
J. 17, 18, b 
5 And if any perſon ſhall knowingly and wilfully inſert, p 
or cauſe to be inſerted, in the regiſter book, any falſe cntry j 
of any matter or thing relating to any marriage; or falſly 1 
make, alter, forge, or counterfeit, any ſuch entry in the 8 
regiſter, or any marriage licence, or cauſe the ſame to be [ 
done, or aſſent thereunto, or utter as true any ſuch falſified ! 


regiſter or copy thereof, ar any ſuch forged licence; he 
ſhall be guilty of felony without benefit of clergy. /. 16. 


For ather matters zelating to this title, ſee Polygamy, 
and Settlement by Marriage; in the title Pgoz ; and ſtamp 
duty on Marriages, in the title Stamps. 


_ Maſter. See Servant, Apprentice. 
| Meaſures. See Weights. 


* 


Oedicines. 


1. Y tbe 23G. 3. c. 62, All perſons (except ſuch 
as have ſerved. a regular apprenticeſhip to a ſur- 
geon, apothecary, druggiſt, or chymiſt; or ſuch as ſhall 


have 


c—_— 


n nize 

pub. 
iſhop 
ence, 
ears) 
cars; 
o ex- 
jews. 


nſert, 
entry 
falſly 
n the 
to be 
ſi fied 
; he 
. 16. 


amy, 
tamp 


Medicines. 


have kept a ſhop for three pear hefore the paſſing of this 
j 


act for the vending of drugs or Icines only nos being 
drugs or medicines ſold by virtue of his majeſty's letters 
patent; or ſuch as have. erved as ſurgeons in the wavy or 
army z) uttering or vending medicines, ſhall annually take 
out a licence, charged, if in London or within the diſtance 
of che penny poſt, with a ſtampduty of 20s; elſewhere, 58. 
And upon every box, packet, bottle, phial, or other in- 
cloſure of any medicine under the price of 2s 6d, which 
fhall be uttered or ſold by any perſon taking out ſuch li- 
cence, or by any perſon under the authority of his ma- 
jeſty's letters patent, ſhall be charged a ſtamp duty of 
34; of the price of 286 6d, and under 5s, a ſtamp duty 
of 6d; of the price of 5s and upwards, a ſtamp duty of 18. 
The ſaid duties ta be under the management of the 
commiſſioners of the ſtamp duties. 
And every perſon as aforeſaid vending ſuch medicines 
ſhall ſend to the commiſſioners or officers appointed by 
them for that purpoſe, paper covers, wrappers, or labels, 
made for incloſing ſuch medicines, with his name, and 
any other particular word or thing printed thereon, to de- 
note the value at which the ſame is intended to be ſold, 
in order that the ſame may be ſtamped and delivered back 
as occaſion ſhall require ;- and every ſuch box, packet, 
bottle, phial, or other incloſure, ſhall be covered, -wrap- 
ped up or incloſed with ſuch mark or device, and in 
ſuch manner us the ſaid commiſſioners ſhall direct. And 
if any perſon required by this act fo to be licenſed; ſhall fell 
any medicine without ſuch licence; or ſhall ſell or ex- 
poſe to ſale any ſuch medicine without à proper cover; 


* 


de ſhall forfeit 5 I. | * 

And if any perſon ſhalt fraudulendy take off apy mark, 
ſeal, or ſtamp; or incloſe any box, packet, bottle, or 
phial, in any paper ſo ſealed or ſtamped, having been once 
made uſe of, or ſhall fel] or expoſe to ſale any ſuch medi- 
cine, not being at that time incloſed in ſuch cover; or 
ſhalt fell or buy any ſuch cover, wrapper, or label, in or- 
der to be again made uſe of; he ſhall forfeit x01, And 
either buyer or ſeller may inform againſt the other, and 
be himſelf indemniſied. FM 


Perſons counterfeiting any ſuch ſeal, ſtamp, or mark 
{hall be guilty of felony without benefit of clergy: - 

The penalties under this act may be recovered in a 
of his majeſty's courts uf record at Weſtminſter; and 
be diſtributed half to the king, and half with full coſts 
to him. whe hol ae. ff 7 £} 


1 Methegliu. See Exciſe. 7 - | 
| | | =. - - 
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WMWilitia. 


Y the 2G: 3. b. 20. all former acts relating to ifs 
raifing of the militia are repealed; except in ſuch 
caſes as are therein ſpetially directed to be ſubject to the 
proviſions of the {xid former acts or any of them. /. 144. 
- Which ſpecial directions relate only to certain particular 
places therein mentioned, and hot to the militia within any 
of the counties at large: ſo that as to the general forming 
and regulating of the militia throughout the kingdom, the 
old militia acts ſeem to ſtand at preſent wholly repealed; 
and are only in force in ſome reſpects (as will appear) with 
regard to the city of London, the tower hamlets, and the 
cinque ports. Nevertheleſs as the militia within theſe 
places ſpecified doth make up a moſt confiderable and ne- 
ceſſary part of the whole militia of the kingdom; it is 
| Judged requiſite to inſert firſt of all the ancient militia 
laws as they ſtood before, and then to infert the new 


militia laws as they ſtand upon this preſent act, and other 
acts conſequent thereupon. 


J Of the appointing lieutenants and deputy lieute- 
na nis. ; 
II. Conſtituling inferior officers. 
II. Perſons chargeable to find ſoldiers. 
IV. Inliſting. | watt 
V. Muſtering, training, and leading. | 
VI. Trophy money; for ammunition, carriages and 
other neceſſaries, 
VII. Power to ſearch for arms. | 
VIII. Puniſhment for deſertion or diſobedience. ; 
IX. Puniſhment for imbezilling borſe or furniture. | 
A. Offcers pay. 
AI. Soldiers pay. | 
XII. Penalties how recoverable, 


J. Of the appointing litutenants and deputy lieutenanti. 


The king may iſſue commiſſioners to ſuch perſons as 
he ſha]! think fit, to be lieutenants for the ſeveral coun- 
ties, cities, and places. 13& 14 C. 2: c. 3. ſe 2. 

| | Which 


= a+ 4 


and 


1. 


43 
in- 


ich 
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Wich lieutenants ſhall prefent to his majeſty the 
names of ſuch perſons as they ſhall think fit, to be deputy 
fieutenants ; and upon his majeſty's approbation of them, 
ſhall give them deputations accordingly : always under- 
ſtood, that the king have power to dire& and order other- 
wiſe; and accordingly at his pleaſure may appoint and 
commiſſionate, or diſplace ſuch officers, id. 


And the ſaid deputy lieutenants ſhall obey fuch orders | 


as they ſhall receive from the lieutenants. 1d. / 13. 

But no peer ſhall be capable of acting as lieutenant or 
deputy lieutenant, unleſs he ſhall firſt before fix of the 
privy council, or ſuch, others as ſhall be authorized by 
the king, tzke the oaths of allegiance and ſupremacy, id. 
18. 1. VA c. 8. J 11. 

And no perſon under the degree of a peer, ſhall be ca- 
pable of actiog as lieutenant or deputy lieutenant, unleſs 
he ſhall firſt take the ſaid oaths ; which oaths, any one 
juſtice of the county or place, may adminiſter to ſuch 
Rene en as is not a peer; and the faid lieutenant, or any 
one ſuch juſtice, may adminiſter the ſame to the deputy 
lieutenants not being peers. 13& 14 C. 2. 6. 3. /. 19. 


II. Conſtituting inferior officers. 


The lieutenants may give commiſſions to ſuch perſons 
as they ſhall think fit to be colonels, majors, captains, 
and other commiſſion officers. 13 C 14 C. 2. . 3; 


aff 

4 Which officers likewiſe, before they hall be capable 
of acting, ſhall firſt take the ſaid oaths ; to be admini- 
ſtered by the lieutenants, and in their abſence, or by 
their directions, the deputy lieutenants, or any two of 
them. id. ſ. 19. | at f 
Always underſtood, that his mejeſty ſhall have power 
to order otherwiſe, and accordingly at his pleaſure may 
moo and commiſſionate, or diſplace fuch officers, 
id. 4 AU 18 7 W Nee 


III. Perſons chargeable to fink ſoldiers. © 


I. The lieutenants and deputies, or the major part 
of them then preſent, or in the abfence of the lieute- 
nant, the major part of the deputy lievtenants then 
preſent, which major part- ſhall be three at leaſt, ſhall 

ave power to charge any perſon, in the county, city, or 
town corporate, where his estate lies, having reſpect unto; 
and not exceeding the following proportions, viz. 


2 No 


5 1 


ee 100 
Who charesabie 
with hotſe. 
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Who chargeable 
with foot, 


Who may be 
charged either 
with horſe or 


None chargeable 
with both horſe 
and foot 


Two or more 
may be charged 
together. 


| a foot ſoldier and arms, that hath not a r revenue 
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No perſon ſhall be charged with finding a horſe, horſe. 
man, and arms, unleſs he have a revenue of 5001 a year 
in poſſeſſion, or an eſtate of 60001 in goods or money, 
beſides the furniture of his houſe; and ſo Dee 
for a greater eſtate, as they ſhall ſee cauſe, and think rea- 
ſonable. 13 & 14 C. 2. c. 3. , 3 

2. And they ſhall not charge any perſon with finding 


of 501 in poſſeſſion, or a perſonal eſtate of 6001 in goods 
or money, other than ſtock upon the ground ; and after 
the ſaid rate proportionably for a greater or leſſer revenue 
or eſtate, id. FA 

But they may require the conſtables to furniſh, at 2 
reaſonable time and place to be appointed, on a penalty not 
exceeding 40s, ſo many ſufficient arms, with wages and 
other incident charges, as they ſhall aſſeſs according to 
the ſaid proportions, upon revenue under 501 a year, ot 
on perſonal eſtates leſs than 6001. And in order there- 
unto, if any perſon ſhall on demand refuſe or negleQ to 
provide a foot ſoldier or ſoldiers according to the pro- 
portions aforeſaid, or to pay any ſums of money whereat 
he ſhall be aſſeſſed by a pound rate (according to a lift 
ſigned by the lieutenants and deputies or three of them) 
towards defraying the neceflary charge in providing ſuch 
arms as aforeſaid, the conſtable by warrant may levy ſuch 
ſum by diſtreſs and ſale, rendering the overplus, charge 
of diſtraining being firſt deducted : and the tenant ſhall 
pay the ſame, and deduct it out of his next rent; and in 


default thereof, his goods alſo ſhal] be liable to be diſ- 


trained and fold. 15 C. 2. c. 4. J. 4, 5 

But no perſon having an eſtate of 2001 a year, or per- 
ſonal eſtate of 24001, ſhall be charged with finding any 
foot. 15 C. 2. c. 4. / 18. 

3. And they may charge any perſon having an eſtate 
of 1001 a year, and under 200 l, or who hath a perſonal 
eſtate of 12001, and under 24001, towards the finding 
of foot and horſe, as to them ſhall ſeem moſt expedient, 
15 C. 2. c. 4. J 18. | 

4. But they ſhall not charge any perſon with find- 
ing both horſe and foot in the ſame county. 13 & 14 
C. 2. c. 3. J. 3. 708 

5. And they may impoſe the finding of horſe, horſe- 
man, and arms; by joining two, three, or more perſons 
together in the charge. 13 C 14 C. 2. . 3. / 4. ; 

But no perſon not having 1001 a year in poſſeſſion in 
lands, leaſehold or copyhoſd, or 1290 | perſonal eſtate, 


ſhall 
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choll be compellable to contribute in finding any horſe 
and horſeman. id. f 5. | | 
6. And no perſon chargeable to find a horſe and horſe- perf. n charge- 
man, or to be contributory thereunto, ſhall for the ſame abl with horſe 
eſtate be chargeable towards finding. a foot ſoldier with 2 h ot. 
arms, or contributory thereunto. 13 C14 C. 2. c. 3. 


/ My Where two or more are charged to find any horſe Who ſhall fad 
or foot foldier and arms, three deputy lieutenants may 3 * 
appoint who ſha'l find the ſame, and who ſhall be the * 
contributors, and ſettle the ſums to be paid by every 

contributor ia caſe the ſame contribution be not aſcer- 

rained by agreement of the parties. 10& 11 V. c. 12. 


/ b. And for the better diſcovery of the ability of the Perſons may be 
perſons ſo to be aſſeſſed and charged, and of all miſde- 3 18 
meanors tending to the hindrance of the ſervice, they 

may examine on oath ſuch prone as they ſhall judge ne- 

ceſſary or convenient, or ſhall be produced by the party 

charged or accuſed, other than the perſons themſelves to 

be aſſeſſed or accuſed. 13& 14C. 2. c. 3. , 11. 

9. And they may hear complaints, and give redreſs, Hearing and da- 
according to the merits of the cauſe, 13 C14 C. 2. c. 3. ns come 
7 5. . Plaincs. 

10. No peer ſhall be charged otherwiſe than as fol- Peers how to bg 
lows, viz. the king may iſſue out commiſſions under the charges. 
great ſea], to ſo many peers (not fewer than 12) as he 
{hall think fit; who, or any 5 of them, ſhall have power to 
aſſeſs all or any peers, according to the proportions herein 
mentioned (except the monthly taxes hereafter following) 
and to execute all the powers of this act, as well for 
laying aſſeſſments, as impoſing of penalties (impriſon- 
ment only excepted), Which aſſeſſment or charge fo 
made, and penalties impoſed, ſhall be certified to the 
| lieutenants, And in cafe of default in performance of 
any thing to be done or paid by any peer, the lieutenant 
and deputies, or any three of them, may cauſe diſtreſſes 
to be taken in the lands of ſuch defaulter; and if ſatis- 
faction ſhall not be made in one week after ſuch diſtreſs 
taken, then the ſame to be ſold : and if a tenant be di- 
ſtrained, he may deduct the ſum levied out of his next 
rent. 13& 14 C. 2. c. 3. / 33. | 

11, Every commiſſioned foot officer ſhall be exempted ge... bo 
from finding, or contributing to find, any horſe or foot chargeable, 
ſoldier, for his whole eſtate, if it is but charged with 
one horſe, or a leſs charge, or for ſuch part of his eſtate as 
is charged with one horſe, if his whole eſtate be charged 

Vox. III. I with 
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Paris how to 
be charged, 


Perſon reſiding 
out of the li- 
berty, how to 
de charged. 
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with a greater charge than one horſe in the county or B. 
Jieutenancy where he ſo ſerves as a foot officer, in reſpe& 
of the expence which the ſaid employment doth necel. 
ſarily engage him in. 15 C. 2. c. 4. / 9. 

12. Where any papiſt, reputed papiſt, or other perſon 
refuſing to take the oaths, is chargeable in reſpect of hi 


eſtate, the lieutenant, or in his abſence the deputies, or . 
three of them, may appoint ſuch perſon as they ſhal man 
think moſt meet, to furniſh the ſame; and may charge ward 
the ſame eſtate with the payment of the yearly ſum a and 
81 for a horſe, horſeman, and arms, and of 3os far ſuch 
a foot ſoldier and arms. And if he ſhall not pay the may 
ſame on demand, they may by their warrant levy the furn 
ſame by diſtreſs and ſale of the goods of ſuch perſon, rend 
or of his tenants, rendering the overplus, all neceſſary ther 
oharges in levying thereof being firſt deducted ; and ſuch MM +, 
tenant ſhall deduCt the ſame out of his rent. 10 & 11 13 
„ + $- . b 
13. Where any perſon ſhall be charged in the county, api 
city, or place, where he doth not reſide, they ſhall ſend no- * 
tice of the charge, if he have any land in his own occupa- lieu 
tion, to ſuch perſon as he employs as his ſervant in manag- pen 
ing the ſame; and if all his eſtate be let to farm, then ty def; 
one or two of the moſt ſufficient tenants ; who ſhall forth- wat 
with, with all convenient ſpeed, convey the ſame to their ard 
maſter or landlord ; and in ſuch time as ſhall be appointed, bei 
bring an account of his anſwer: And on neglect or refuſal ane 
of the landlord, to provide ſuch horſe or foot, as is duly his 
charged upon him, for the yearly rent reſerved upon evety 15 
demiſe or other grant, and not otherwiſe, within the time | 
limited ; then the tenant ſhall provide and do, as the bal 
landlord in that behalf ought to have done: And if the or 
tenant ſhall retuſe or neglect, within the time limited, the 
the lieutenants, and in their abſence, or by their direc- the 
tions, the deputies, or two of them, may levy by theic rei 
warrant all ſuch penalties as are appointed by this act, the 


by diſtreſs and ſale of the offender's goods. 13 & 14 C du 
2, «4 +30 


And the tenant may defaulk out of his next rent, all for 
fuch money as he ſhall neceſſarily lay out in providing ab 
the ſame, or ſhall be levied upon him by diſtreſs for any hi 
default; unleſs the landlord ſhall make it appear in two le 
months after ſuch levying, before the lieutenant, or in hi 
his abſence, or by his direction, the deputies, or any two c. 


of them, that the default and penalty was occaſioned by 
the tenant's wilful neglect. id. /. 17. n 
2 2 ut 
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But this ſhall not avoid any covenant between landlord 
and tenant, concerning the finding horfes or arms, or 
the bearing of any charges by any tenant; but all charges 
ſhall be bora by ſuch tenant, according to the agreement, 


id. /. 29. 


y or 
ſpe 
ecel. 


erſon 
f his 


S, Or able time to be appointed, to provide ſuch herſe, horſe- 
ſhall man, arms, and other furniture, or to pay ſuch ſum to- 
harge wards providing the ſame as aforeſaid ; the lieutenants 
im of and deputies, or chree of them, may inflict a penalty on 
s for ſuch perſon not exceeding 201, and by their warrant 
y the may levy ſuch ſum, or the value of ſuch horſe, arms, and 
y the furniture, and ſuch penalty inflicted, by diſtreſs and ſale, 
ron, rendering the overplus, all neceſſary charge in levying 
eſſary thereof being firſt deducted ; the ſame to be employed 


| ſuch 
Sus 


to the uſes in default whereof the ſame was impoled. 
136 14 C.2. c. 3. // 9. 

And if any perſon ſhall refuſe or neglect, by a reaſon- 
able time to be appointed, to provide and furniſh ſuch 
foot ſoldier and arms as ſhall be charged upon him ; the 


unty, ; 
1d no- 


Cupa- hieutenants and deputies, or three of them, may inflict a 
anag- penalty not exceeding 51, to be employed to the uſes in 
_ k default whereof it was impoſed : And the conſtable, by 
orth- 


warrant for that purpoſe, may levy ſuch ſum by diſtreſs 
and ſale, rendering the overplus, charges of diſtraining 
being firſt deducted; and the tenant ſhall pay the ſame, 
and deduct it out of his next rent, and in default thereof 
his goods alſo ſhall be liable to be diſtrained and ſold. 


> their 
inted, 
refuſal 
s duly 


ever) 15 CU. 2. e. 4. /. 3, 8. | 
e time And if any perſon charged as a contributor, being an in- 
- . habitant, ſhall refuſe to pay his proportion on demand; 
11 the 


or if he be not an inhabitant, if his tenant ſhall not pay 


mited, the ſame upon demand ; three deputy lieutenants, by 


direc- their warrant, may levy the ſame by diſtreſs and ſale, 
* rendering che overplus, all neceſſary charge in levying 
is act, 


thereof being firſt deducted; and ſuch tenant may de- 
14 0 BY duct the ſame out of his rent. 10& 11 V. c. 12. fe 3+ 


nt, all foot, or with contributing thereunto ; ſhall be compell- 
viding able to ſerve in perſon, but may find one to ſerve for ® 
or any him, to be approved by the captain; ſubject neverthe- 
In two leſs to be altered upon appeal to the lieutenant, or in 
> Of I his abſence to two deputy licutenants, 13 C 14 C. 2. 


ny two S WA {0 
ned by 3 25 


But 


I 2 IV, In- 
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14. If any perſon ſhall refuſe or negle&, by a reaſon — 


ings 


15. But no perſon charged with the finding horſ: or None compell- 


ble to ſerve in 
rſon. 
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L. Inlifting. 


Every man who ſhall ſerve in his own perſon, or ſuch 
perſon as ſhall-be accepted in his ſtead, ſhall at the ney 


exercl 
muſte 


S ſhall | 
their | 


muſter of his troop or company, give in his name an * 
place of abode, unto ſuch perſon as the lieutenant, or in teer (1 
his abſence, or by his direction, any two deputy lieute. Wi halt 2 
nants ſhall appoint; to the end that the ſame may be ſerve 
liſted. 13 14 C. 2. c. 3. / 25. of m 
But he ſhall not be capable of acting as a ſoldier, unle Mi quart 
he firſt take the ſaid oaths above mentioned, to be ad. Mil of bu 
miniſtered by the lieutenant, or in his abſence, or by his {WF pr0v! 
direction, the deputy lieutenants, or any two of them, erer) 
id. .. 19. 6. 4. 
Ar 
V. Muſtering, training, and leading. 3 

4 
1. By the 13& 14 C. 2. c. 3. The licutenants ſhall e iv: 


have power to call together the militia, and to arm and inche 


array them, and form them into companies, troops, at (add! 
regiments, and in caſe of inſurrection, rebellion, or in- unto 
vaſion, them to lead, conduct, and employ, or cauſe WW ior t 
them to be led, conducted, and employed, as well within rel 1 


the ſeveral counties, cities, and places for which they be! 
ſhall be commiſſioned reſpectively, as alſo into any bene 
other counties and places, for the ſuppreſſing of all ſuch a pil 


inſurrections and rebellions, and repelling of invaſons, ¶ bot 
as may happen to be, according as they ſhall receive wo 
directions from his majeſty. /. 2. 4 

And by the 15 C. 2. c. 4. The lieutenants, and in their bu. 
abſence, or by their directions, the deputy lieutenants, or A 
two of them, ſhall have power to lead, train, and exer- ſum 
ciſe, or by warrant under their hands and ſeals, cauſe ¶ bot 
to be Jed, trained, and exerciſed, the perſons fo raiſed, ther 
arrayed, and weaponed. /. 1, hay 

But nothing herein ſhall extend to the giving any f 
power for marching any ſubjects out of the realm, other- dier 
wiſe than by the laws of England ought to be done. 13 e. 
. lam 

2. The ordinary terms for training, exerciſing, and .? 
muſtering, ſhall be theſe : The general muſter and ex- 
erciſe of regiments, not above once a year; The train- bea 
ing and exerciſing of fingle companies, not above four * 
times a year, unleſs ſpecial directions be given by the inf 


king or his privy council; And ſuch ſingle companies * 
and troops ſhall not at any one time be continued in 
< exerciſe 


4 


Militta (Old). 133 


exerciſe above the ſpace of two days; And at a general 
muſter and exerciſe of regiments, no officer or ſoldier 
mall be conſtrained to ſtay above four days together from 
their habitations. id. / 21. 
At every ſuch muſter and exerciſe, every muſque- Accoutrements. 

teer ſhall bring with him half a pound of powder, and 
half a pound of bullets; and every muſqueteer that ſhall 
E ſerve with a matchlock, ſhall bring with him three yards 
Jof match; and every horſeman ſhall bring with him a 


ſuch 
next 
e and 
Or in 
eute- 


ay be 


unleß WT quarter of a pound of powder, and a quarter of a pound 
e ad. or bullets; all which ſhall be at the charge of him who 
by his provides the ſaid ſoldier and arms: on pain of 58 for 
then, erery omiſſion. 13 & 14 C. 2. c. 3. / 21, 15 C. 2. 


6 4.7. 
And the arms offenſive and defenſive, with the furni- 
© ture for horſe, ſhall be as follows; the defenſive arms, 


a back, breaſt, and pot, piſtol proof; the offenſive arms, 


Chart a (word and a caſe of piſtols, the barrels not under 14 
m and WW inches in length; the furniture for the horſe, a great 
;, and ſaddle or pad with burs and ſtraps to afhx the holfters 
or in. WE unto, a bit and bridle, with a pectoral and crupper : 
cauſe WT for the foot, a muſqueteer ſhall have a muſquet, the bar- 
within rel not under three foot in length, and the gauge of 
\ they be bore to be for 12 bullets to the pound, a collar of 
0 any bandileers, with a ſword : a pikeman to be armed with 


11 ſuch a pike of aſh, not under 16 foot in length (head and 
aſons, boot included) with a back, breaſt, head- piece, and 
receive word. 13 & 14 C. 2. c. 3. / 21. 
4. The muſter maſter ſhall be an inhabitant of the Maſter mater, 
n theit county, 15 C. 2. c. 4. /. 6. 


nts, or And once a year each ſoldier ſhall pay to him ſuch 
d exer- ſum, not exceeding 1s for a horſe-man, and 6d for a 
„ cauſe footman, as the lieutenants, and deputies, or three of 


raiſed, them, ſhall under their hands and ſeals direct; who ſhall 

have power to levy the ſame, by diſtreſs and ſale of the goods 
ng any of the perſons charged to find ſuch horſeman, or foot ſol- 
 other- dier, unleſs the default be by the neglect of ſuch ſol- 


e. 1} dier, who in that caſe ſhall be accountable for the 
lame. id. 


g, and 5, If any perſon charged ſhall refuſe or negle& to ſend Penalty on not 
and ex- in, or deliver his horſe, arms, or other furniture, at the furniſhing. 

- train- beat of drum, ſound of trumpet, or other ſummons ; 

ve four the lieutenants, and deputies, or three of them, may 

by the inflict a penalty not exceeding 5 1, to be levied by dif- 

npanic trels and ſale, rendering the overplus, neceſſary charges 

aued in e levying being firſt deduted, 13 & 14 C. 2. c. 4 


exerciſe „ l0. 


1 3 6. Pro- 
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6. Provided, that no officer or ſoldier of the mility 
belonging to any city, borough, or town corporat, 
being a county of itſelf, or to any other corporatig 
or port town, who have uſed to be muſtered only with. 
in their own precincts, ſhall be compellable to appey 
out of ſuch precincts at any muſter or exerciſe on) 
13 & 14 C. 2. e. 3. . 28. 


VI. Trophy money for ammunition, carriages, a 
other neceſſaries. 


And for furniſhing ammunition and other neceflarie, 
the lieutenants and deputies, or three of them, ſhil 
have power to lay rates on the reſpective counties an 
places, not exceeding in the whole in any one year th 
proportion of a fourth part of one month's ailefiment 
each county, after the rate of 70,000] a month, chag. 
ed by the act of the 12 C. 2. c. 29. Which ſhall | 
aſſeſſed, collected, and paid by ſuch perſons, and accort- 
ing to ſuch directions as ſhall be given by the liz 
tenants and deputies, or three of them; under the lik 
penalties, and by the like ways and means, as are pe. 
ſcribed in the ſaid act. 13& 14C. 2. c. 3. / 7. 

Which ſaid act of the 12 C. 2. c. 29. directs the ſun 
of 70, ooo! a month ta be raiſed in the like manner s 
by the act of the 12 C. 2, c. 21, which act did dited 
the ſame to be raiſed, according to the proportions 
and in ſuch manner as by an ordinance of both houls 
made in his majeſty's abſence: Which ordinance wi 
as followeth ; 

That is to ſay, there ſha!] be raiſed an aſſe ſiment d 
70,0001] a month, in theſe proportions, 

On the county of 


1 nt 

Pedford — — 933 6 
Berks —— —— 1088 17 It 
Buckingham —— — 1283 61 
Cambridge — — 1102 10 0 
Ile of Ely — _— 367 10 0 
Chefler county — — — 770 0 
City —ä— —— 85 111 
Cornws!! — — 1633 6 6 
Cumberland _ 3 108 © 0 
Levon — ww 3003 15 b 
Dor {e2 — — — 1311 10 6 
Town of Pol Wet _— 10 14 0 
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27 
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Durham 
Eſſex 
Glouceſter 
City 
Hereford 
Hertford 
Huntingdon 
Kent 
Lancaſter 
Liiceh#f 
Lincoln 
Middleſex 
London 


Northampton 


Nottingham 
Town 

Nor folk 

Norwich 


Northumberland 
Nerocaſtle 


Oxon 
City 
Rutland 


Salop — 


Stafford 


Litchfield 


Somer ſet 
B riſtol 


Southampton. 


Suffolk 
Surry 


Southwark 


Suſſex 
Warwick 


Weſtmorland 


Wilts 
Warcefler 

City 
York 

King ſton 
Angleſea 
Brecknack 
Cardigan 
Carmarthen 
Carnarvon 
Denbigh 
Fling 
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1 
133 14 4 
3500 0 0 
1626 6 8 
2 
1166 13 4 
1400 0 © 
— iv 
3655 11 2 
933 6 8 
1088 17 8 
W922" 4 10 
1788 17 10 
4666 13 4 
1400 © © 
903 4 +4 
* 
2024 8 10 
186 13 4 
179 19 10 
77 $ 
W227 T7 - 6 
$07 © $8 
„ 
4 4 
919 6 8 
14 0 o 
4 © 
1 2 
4 4 
n 2 
1565 5 6 
184 14 6 
1905 11 2 
1244 8 10 
1 
1944 8 10 
1182 4 4 
62 4 6 
3043 8 10 
67 13 4 
135 14 4 
301 13 4 
213 10 0 
6 $ 
14 
14 
135 14 6 
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1 

Glamorgan — — 458 17 8 
Merioneth — — — 124 8 10 
Monmouth _ — - 406.343 4 
Montgomery — * * 295 I1 © 
embroke — — — -$00--0D 2» 
Radnor — _ — 254 6 8 
Haver ford IWejl — — — 1411 8 
Berwick 5 16 8 


And the commiſſioners ſhall cauſe the proportions to 
be equally aſſeſſed; and appoint aſſeſſors in each pa- 
riſh, who ſhall aſſeſs the ſame by a pound rate, accord- 
ing to all eſtates both real and perſonal, within the 
limits of their pariſhes. 

And in caſe the way of aſſeſſing by a pound rate ſhall 
prove obſtructive to the ſpeedy bringing in of the aſſeſſ- 
ment; the commiſſioners may direct the aſſeſſors to aſ- 
{eſs the ſame, according to the moſt juſt and uſual wa 
of rates practiſed in ſuch places. Provided that the ap- 
portionment of the aſſeſſment {hall not be drawn into 
precedent. 


And no privileged place ſhall be exempted from the 
aſſeſſment. 
But nothing contained in this ordinance ſhall charge 
any maſter, fellow, or ſcholar of any college in either of 
the univerſities, or of //inchefter, Eaton, or Weſtminſier, 
or in any other free ichools, or any reader, officer, or 
miniſter of the ſame, or of any hoſpitals, or almſhouſes, 
in reſpect of any profit ariſing in reſpect of the ſaid places; 
nor charge any houſes or lands belonging. to Chri/?s 
hofpital, Bartholomew, Bridewell, Thomas, and Bethlehem, 
But their tenants thall pay for ſo much as their leaſes 
are yearly worth, over and above the rents referved. 

Perſons in London {hall be aſſeſſed in the pariſhes where 
they dwell : Aud perſons out of London, having any office 
in London, ſhall be aſſeſſed where they dwell. 

And the aſſeſſors ſhall deliver one copy of the aſſeſſ- 
ment unto the commiſſioners; who ſhall fign und ſeal 
wo duplicates, and dcjiver one to the ſub- collectors, 


with warrant to collect; and deliver the other to the 


receiver general, 


And if any difference ariſe between landloid and te- 
nant concerning the rates, the commiſſioners ſhall ſettle 
the ſame; and perſons aggrieved by being over-rated, 
on complaint in fix days after demand to the commil- 
Jioners who allowed the afſefiment, may by them be 


E 


And 


X 


— 
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And if any controverſy ſhall ariſe which concetns 
any of the commiſſioners, he ſhall withdraw. 
Oa non-payment, the collectors may diſtrain; and 


in the day-time, taking with them the conſtable, may 
break open any houſe, cheſt, or box where the goods 


ate. And if any queſtion ariſe upon the taking ſuch 


diſtreſs, the ſame ſhall be determined by the commiſ- 
ſioners. X 
And if perſons convey their goods, the commiſſioners 


| may impriſon them (not being peers) till payment; and 


tenants may deduct the ſame out of their rent. 

And if the proportions be not fully paid, nor can be 
levied, the commiſhoners may re- aſſeſs. 

And if any perſon ſhall wilfully negle& to perform 
his duty in the execution of this ordinance, the commiſ- 
floners may fine him, not exceeding 201; to be levied 
by diſtreſs, and paid to the receiver general. 

And the receiver general ſhall have 1d in the pound; 
the ſub- collectors 1d, the head collectors 1d, and the 
commiſſioners clerks 1d. 

But nothing herein ſhall be drawn into example, to 
the prejudice of the ancient rights belonging to the 

eers. | 
; And the ſame power which the commiſſionets had by 
this ordinance (which is much in the manner of the 
ancient ſubſidies, and of the preſent land-tax), the lieu- 
tenants and deputy lieutenants ſeem to have by the act 
of the 13 CC. 2. | 

And the lieutenants and deputies, or the chief officers 
upon the place, in the reſp:Aive counties and places, 
may charge carts, waggons, wains, and horſes, for the 
carrying of powder, match, bullet, and other materials, 
allowing 6d a mile outward only, to every ſuch cart, 
waggon and wain with five horſes, or fix oxen, and fo 
proportionably; and for every horſe employed out of 
waggon or cart 1d; upon the marching of any regi- 
ment, company, or troop, on occaſion of invaſion, inſut- 
rection, or rebeliion, 13& 14 C. 2. c. 3. / 8. 

And the lieutenants ſhall appoint one or more trea- 
ſurers, or clerks, for receiving and paying ſuch monies 
when levied; of all which receipts and diſburſements 
thereof, they ſhall every fix months give their accounts 
in writing upon oath, to the lieutenants and deputies, 
or three of them; which account ſhall be forthwith cer- 
tified to the privy council, and a duplicate thereof ſhall be 
certified to the juſtices at the next ſeſſions, id. ſ. 12. 


Always 


I 
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Always provided, that the lieutenants or their deputie; 
ſhall not iſſue warrants for raiſing any trophy money, till 
the juſtices in ſeſſions ſhall have examined, ſtated, and al. 
lowed the accounts of the trophy money collected for any 
preceding year, and certified ſuch examination under thy 
hands and ſeals of three or more ſuch juſtices, 10 Am, 


c. 25. J 4. 
VII. Power to ſearch for arms. 


The lieutenants, or two of their deputies, may, by 
warrant under their hands and ſeals, employ ſuch per. 
ſons as they ſhall think fit (of which a commiſlioned 
officer, and the conſtable or his deputy, or in their ab- 
ſence ſome other perſon bearing office in the pariſh where 
the ſearch ſhall be, ſhall be two) to ſearch for and 
ſeize all arms in the cuſtody of any perſon, whom the 
lieutenants or two of their deputies ſhall judge danger. 
ous to the peace of the kingdom, and to ſecure the 
ſame, and thereof to give account to the lieutenants, 
and in their abſence, or by their directions, to the de- 


puties, or two of them: Provided, that no ſearch be 


made in any houſe between ſun-ſetting and ſun-riſing, 
other than in cities or their ſuburbs, and towns corpo- 
rate, market towns, and houſes within the bills of mor- 
tality, where they may ſearch in the night-time, if the 
warrant fo direct; and in caſe of reſiſtance, may eater 
by force: And no dwelling-houſe of a peer ſhal! be 
ſearched, but by immediate warrant from the king, or 
in the preſence of the lieutenant or a deputy lieute- 
nant; And in all places and houſes whatſoever, where 
ſearch is to be made, it ſhall be lawful, in caſe of re- 
ſiſtance, to enter by force, And the arms ſo ſeized 
may be reſtored to the owners again, if the lieutenants, 
or in their abſence as aforeſaid, their deputies, or two 


of them, ſhall ſo think fit. 13& 14 C. 2. c. 3. , 14, 


VIIL Puniſhment for deſertion or diſobedience. 


If any of the ſaid militia ſhall not appear and ſerve, 
compleatly furniſhed with horſe and arms and other fur- 
niture, at the beat of drum, ſound of trumpet, or other 
ſummons : the lieutenants, and in their abſence, or by 
their directions, the deputics, or two of them, if the de- 
fault be in ſuch perſon, may impriſon him for five days; 
or may inflict a penalty, if he is a horſeman, not excced- 

| ing 
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ing 205, and if a footman, not exceeding 108, to be paid 
down without delay. 13& 14 C. 2. c. 3. ,. 10. 

And the lieutenants, or deputies, ar chief officers upon 
the place, may impriſon mutineers, and ſuch ſoldiers as do 
not their duty at the days of muſter and training; and may 
inflict for puniſhment for every ſuch offence, any pecuniary 
mul& not exceeding 5s, or impriſonment nat exceeding 
twenty days. 13 & 14 C. 2. c. 3. /. 8. 

And ſuch perſon duly lifted, ſhall not be exchanged, or 
deſert, or be diſcharged, but hy the leave of the lieutenant, 
or two deputies, or his captain, upon reaſonable cauſe, firſt 
obtained in writing under hand and ſeal; on pain of 201, 
to be levied as other penalties; and for non-payment or 
want of diſtreſs, to be committed to the common gaol of 
the county, not exceeding three months. id. /. 25. 


IX, Puniſhment for imbezilling horſe or furniture, 


If any perſon ſhall detain or imbezil his horſe, arms, 
or furniture; the lieutenants, and in their abſence, or by 
their directions, the deputies, or two of them, if the de- 


fault be in ſuch perſon, may impriſon him till he have 


made ſatisfation, 13 & 14 C. 2. c. 3. / 10. 


A. Officer 9 Pays 


For ſatisfation of the officers of their pay, during ſuch 
time (not exceeding one month) as they ſhall be with their 
ſoldiers in actual ſervice, proviſion ſhall be made by the 
king out of the treaſury, 13 & 14 C. 2. c. 3. / 7. 

And the licutenants and deputies, or three of them, 
ſhall have power to diſpoſe of ſo much of the ſaid fourth 
part of the 70,0001 a month, to the inferior officers, for 
their pains and encouragement, as to them ſhall ſeem ex- 
pedient, 15 C. 2. c. 4. / 12. 


XI. Soldiers pay. 


Every perſon charged ſhall (on pain of 58) pay on de- 
mand 28 6d a day to each trooper, and ſhall (on pain of 
25) pay on demand 1s a day to each foot ſoldier, for fo 
many days as they ſhall be abſent from their dwellings 
or callings, by occaſion of muſter or exerciſe, unlets 
ſome certain agreement be made to the contrary be- 
fore good witneſs ; and the ſaid penalty is to be paid to 
{uch ſoldier, to whom his pay was denied; the reſpec- 
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tive penalties to be demanded in fix weeks after default, or 
at or before the next muſter or exerciſe, and not afterwards, 
15 C. 2. c. 4. |. 2. 

And in caſe of invaſions, inſurrections, or rebellions, 
whereby occaſion ſhall be to draw out ſuch ſoldiers into 
actual ſervice; the perſons ſo charged ſhall provide each 
their ſoldier with pay in hand not exceeding one month's 
pay, as ſhall be directed by the lieutenants, and in their 
abſence, or by their directions, by the deputies or any two 
of them. 13& 14 C. 2. c. 3. / 7. 

For the repayment whereof, proviſion ſhall be made by 
the king out of the treaſury. 14. 

And in caſe a month's pay ſhall be provided and ad- 
vanced as aforeſaid, no perſon who ſhall have advanced his 
propartion thereof, ſhall be charged with any other like 
month's payment, until he ſhall have been reimburſed the 
ſaid month's pay; and fo from time to time, the month's 
pay by him laſt before provided and advanced. id. 


XII. Penalties how recoverable. 


The forfeitures, penalties, and payments by the 15 C. 2. 
c. 4. not otherwiſe herein direded, may be recovered by 
warrant under the hands and ſeals of the lieutenants and 
deputies, or three of them, by diſtreſs and ſale ; and if ſuf- 
ficient diſtreſs cannot be found, then the party to be im- 
priſoned till ſatisfaction ſhall be made. 15 C. 2. c. 4. 


J. 16. 


And all high and petty conſtables, and other officers and 
miniſters, ſhall be aiding and aſſiſting to the lieutenants 
and their deputies, or any of them. 13 C 14 C. 2. c. 3. 
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Militia (New). 
H E new militia laws were at firſt ſet on foot in the 
30 G. 2. which in a few years time received ſo many 
alterations, that in the 2 G. 3. it was thought neceſlary 
to repeal the whole, and reduce the ſubſtance thereof into 


one act of parliament. Since which time, ſo many other 
alterations have been made, that a new reviſal thereof 


ſeems very deſirable; and this the rather, as the leading 


ſtatute of 2 G. 3. c. 20. to which all the ſubſequent ſta- 
tutes 
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tutes refer, was founded on the principles of the original 


Yr ſtatute of 30 G. 2. c. 25. being before any militia were 
2 then raiſed, and conſequently proceeds all along upon that 
ſuppoſition, giving directions concerning the firſt raiſing | 
8, of the militia in the ſeveral places; which directions, when | 
* the militia are now already on foot, are in ſome inſtances | 
h ſuperfluous, or otherwiſe inapplicable, The ſtatutes now | 
* in force, relating to the ſaid militia (excluſive of the an- | 
2 nual acts concerning their cloathing and pay), are theſe | 
ws following : 
y 2 G. 3. c. 20 18 G. 3. c. 59. 
3 G. 3. c. 10 19 G. 3. c. 44. 
1 4 G. 3. c. 17. 19 G. 3. c. 72. 
10 5 G. 3. c. 34. 19 G. 3. e. 76. 
ce 5 G. 3. c. 36 20 G. 3. c. 8. 
* 6 G. 3. c. 30 20 G. 3. c. 44. 
8 7 G. 3. c. 17 21 C. 3. 6. 7. 
9 G. 3. c. 42. 21 G. 1 it. 
10 G. 3. c. 9 22 G. 3. 6. 6. 
11 G. 3. c. 32 22 G. 3. c. 62. 
} 16 G. 3. c. 3 
57 The ſubſtance whereof it is endeavoured to compriſe under 
1d the following heads : 
1 - 
: : J. Appointment of the lieutenants, deputy lieute- 
4. nants, officers, and others, for execution of the 
| ſervice. 
nd II. Number of men to be raiſed in the ſeveral coun- 
* ties. 
3 II. Iſſuing precepts to return liſts. 
IV. Return and ſettling of the liſts. 
V. Proportioning the numbers in the ſeveral bundreds 
? or other large diviſions, 
VI. Proportioning in the ſeveral pariſhes, tithings, or 
places, 
| VII. Balloting. 
'S VIII. Swearing and inrolling; and therein, of ſubti- 
ny tutes. OW 
ry IX. Forming the militia into regiments and compa- 
to nies. 
er X. Training and exerciſe, 
of XI. Cloathing and pay. 
18 All, Drawn aut into actual ſervice. 


tes AIII. Pri. 
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XIII. Privileges and exemptions of militia men. 
AIV. General power of inforc ing the execution 
bereof. 


W. Puniſhment of ſerjeants, drummers and fifers for 
diſobedience or deſertion. 


AVI. Exceptions with reſpect to particular places and 


perſons. 
XVII. Proceedings where the militia have not been 
already raiſed. 


I. Appoiniment of the lieutenants, © deputy lieutenants, 
officers, and others, for execution of the ſervice, 


Appointment of 1, HE king ſhall iſſue forth commiſſions of lieu— 

_ 1 tenancy; and ſuch lieutenants ſhall have the 

— and com. Chief command of the militia, and ſhall have power, and 

million officers, are required, to call together all ſuch perſons, and to arm 
and array them, at ſuch times, and in ſuch manner, as is 
herein after expreſſed : And ſuch lieutenants ſhall from 
time to time appoint ſuch perſons as they ſhall think fir, 
qualified as is herein after directed, and living within their 
reſpective counties, ridings, and places, to be their deputy 
Jieutenants ; the names of ſuch perſons having been fiſt 
preſented to, and approved by his majeſty : And ſhall, be- 
fore the third ſubdiviſion meetings for allotting the men, 
appoint a proper number of colonels, lieutenant colonels, 
majors, and other officers, qualified as is herein after di- 
rected ; and ſhall certify to his majeſty the names and ranks 
of ſuch officers, within one month after they ſhall be fo 
appointed ; and if the king, within one month after ſuch 
certificate, ſhall ſignify his diſapprobation of any ſuch per- 
ſon, the licutenant ſhall not grant to him a commiſſion; 
but ſhall grant commiſſions to ſuch perſons ſo appointed, 
who ſhall not be diſapproved by his majeſty. 2 G. 3. c. 20. 
J. 1, 5. 

When the leu- 2. When the lieutenant ſhall be abſent out of the king- 

tenant is abſent, dom of Great Britain, the king may appoint three deputy 

or the lieutenan- li f 

ey is vacant. ieutenants to grant commiſſions to officers, on any vacancy 
that ſhall happen during ſuch abſence. 2 G. 3. c. 20. 
J. 2. 

And more generally, by the 4 G. 3. c. 17. Where the 
office of lord lieutenant is vacant, the king may appoint 
three of the deputy lieutenants to execute the office of lord 
lieutenant during ſuch vacancy. /. 2. 


And 
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And by the 5G. 3. c. 36. / 3. If there ſhall happen 
to be no lieutenant, in any county or place ; three deputy 
lieutenants, to be appointed by his majeſty's ſign manual, 
ſhall do every act neceſſary for carrying into execution the 
acts of the 2 G. 3. c. 20. the 4 G. 3. c. 17. and the ſaid 
act of the 5 G. 3. c. 36. 

Provided that no deputation or commiſſion ſhall be va- 
cated, by the revocation, expiration, or diſcontinuance of 
the lieutenant's commiſſion, 2 G. 3. c. 20. / 4. 
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3. By the 2 C. 3. c. 20. divers qualifications of the of- General qualifi< 


ficers were appointed; moſt of which were altered (but pg 


without prejudice to the officers that were entred upon 
the former qualifications) by the 9 G. 3. c. 42. as follows: 
In every county, riding, or place, (except as is herein 
after excepted) there ſhall be appointed 20 or more deputy 
lieutenants, if ſo many perſons qualified can be therein 
found; if not, then ſo many as can be therein found ; 
and each perſon ſo to be appointed a deputy lieutenant, ſhall 
be ſeiſed or poſſeſſed, either in law or equity, for his own 
uſe or benefit, in poſſeſſion of a freehold, copyhold, or 
cuſtomary eſtate for life, or for ſome greater eſtate, or of 
an eſtate for ſorne long term of years determinable on one 
or more lives, in manors, meſſuages, lands, tenements, or 
hereditaments, in England, Wales, or Berwick upon Tweed, 
of the yearly value of 200 l, or ſhall be heir apparent of 
ſome perſon who ſhall be in like manner ſeiſed or poſſeſſed 
of a like eſtate of the yearly value of 4001. Colonel ſhall 
be ſeiſed or poſſeſſed of a like eftate of the yearly value of 
10001, or ſhall be heir apparent to fome perſon who ſhall 
be ſeiſed or poſſeſſed of a like eſtate of the yearly value of 
20001, Lieutenant colonel ſhall be ſeiſed or poſſeſſed of a 
like eſtate of 600 1, or ſha!l be heir apparent of ſome per- 
ſon who ſhall be ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 12001. Major or captain ſhall be ſeiſed 
or poſſeſled of a like eftate of the yearly value of 2001, 
or ſhall be heir apparent of ſome perſon who ſhall be ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 4001; 
or thall be a younger ſon of ſome perſon who ſhall be, or 
at the time of his death was, ſeiſed or poſſeſſed of a like 
eſtate of the yearly value of 6201. Lieutenant {hall be in 
like manner ſeiſed or poſſeſſed of a like eftate of the yearly 
value of 50 1, or perſonal eſtate alone of the value of 1000 1, 
or real and perſonal eſtate together of the value of 20001; 
or ſon of a perſon who ſhall be or at the time of his death 
was ſeiſed or poſſeſſed of a like eſtate of the yearly value 
of tool, or perſonal eſtate alone of the valve of 20001, 
ot real and perſonal together of the value of 3000 J. En- 


ſign 
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fen ſhall be ſeiſed or poſſeſſed of a like eſtate of the yearly 
value of 20], or perſonal eſtate alone of the value of 
5001, or real and perſonal together of the value of 10001; 
or ſhall be ſon of ſome perſon who ſhall be or at the time 
of his death was ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 501, or perſonal eſtate alone of the value 
of 10001, or real and perſona] together of the value of 
1500 l. One moiety of which ſaid eſtates, required ay 
qualifications for each deputy lieutenant, colonel, lieu- 


| tenant colonel, major, and captain reſpectively, ſhall be 


fituate or ariſing within ſych reſpective county or riding 
in which he ſhall be appointed to ſerve, 2G. 3. c. 20; 
J. 5. 9G. 3. c. 42. / 3. 

Provided, that the immediate reverſion or remainder of 
and in manors, meſſuages, lands, tenements, or heredita- 
ments, which are leaſed for one, two, or three lives, or 
for any term of years determinable on the death of one, 
twe, or three lives, on reſerved rents, and which are to 
the leſſees of the clear yearly value of 300 l, ſhall be 
deemed equal to an eſtate herein before deſcribed, of the 
yearly value of 109 l, and fo in proportion, 2 G. 3. c. 20, 


Alſo a perſon poſſeſſed, either in law or equity, for his 
own uſe and benefit, in poſſeſſion of an eſtate, for a cer. 
tain term originally granted for 20 years or more, of an 
annual value (over and above all rents and charges pay- 


able out of or in reſpect of the ſame) equal to the annual 


yalue of ſuch an eſtate as is required for the qualification 
of a deputy lieutenant and commiſſion officer reſpeCtively, 
and fituate as aforeſaid, ſhal} be deemed duly qualified. 


7.7. 
Qualification in 4. In the ſeveral counties of Cumberland, Huntingdon, 


the ſmaller 
counties. 


Monmouth, W:/tmorland and Rutland, and in every county 
and place in Wales, there ſhall be five or more deputy 
lieutenants appointed (if ſo many qualifted can be found 
therein); and the eftates requiſite for the qualification of 
the deputy lieutenants and officers therein ſhall be as fol- 
lows: A deputy lieutenant ſhall be ſeiſed or poſſeſſed of 2 
like eſtate as aforeſaid of the yearly value of 1501, or 
ſhall be heir apparent of a perſon having a like eſtate of 
300 J. Colonel bool ; or heir apparent of a perſon hav- 
ing alike eſtate of 12001, Lieutenant colonel or major com- 
mandant 4001 ; or heir apparent of a perſon having a like 
eſtate of 800 Il. Major or captain 1501; or ſon of a per- 
ſon having or who had at the time of his death a like eſtate 
of 300l, Lieutenant 301; or perſonal eſtate alone of 
bool, or real and perſonal together of the value of 12001; 

6; 
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or ſon of a perſon having or who had at the time of his 
death a like eſtate of the yearly value of 601, or perſonal 


eſtate of the value of 12001, or real and perſonal together 


of 24001. Enſign 201; or perſonal eſtate alone of 300 l, 
or real and perſonal together of 6001 ; or ſon of a perſon 
having or who had at the time of his death a like eſtate of 
the yearly value of 3o J, or perſonal eſtate of the value of 
6001, or real and perſonal together of 12001. One half 
of all which eſtates, except thoſe for the qualifications of 
lieutenants and enſigns, ſhall be ſituate or arifing in their 
reſpectiye counties. 2 G. 3. c. 20. /. 8. 9 G. 3. c. 42. 
8 

And where 20 deputy lieutenants cannot be found qua- 
lifed, and willing to act; his majeſty's lieutenant, after 
having appointed ſo many as can be found qualified, may 
appoint ſuch number as ſhall be requiſite to make up the 
number 20, who ſhall be ſeiſed or poſſeſſed of a like eſtate 
of the yearly value of 1001, and fituate as aforeſaid : 
Provided, that the perſons fo appointed ſhall not make 
the whole number to exceed twenty, 2G. 3. c. 20. .. 9. 
qG. 3. e. 42. / 
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7. 
5. In the iſle of Fly; a deputy lieutenant ſhall be ſeiſed In the Iſie of 


or poſſeſſed of a like eſtate of the yearly value of 150 l, or Ny. 
| ſhall be heir apparent to a perſon having a like eſtate of 


300 l. Captain 1001; or heir apparent of a perſon having 
a like eſtate of 2001; or younger ſon of a perſon who 
ſhall be, or at the time of his death was, ſeiſed or poſſeſ- 
ſed of a like eſtate of the yearly value of 3001. Lieute- 
rant 301; or perſonal eſtate of 600]; or ſon of ſome per- 
lon who ſhall be, or at the time of his death was, ſeiſed or 
poſſeſſed of a like eſtate of 601, or perſonal eſtate of 12001. 
Enſign 201; perſonal eſtate of $001; or ſon of ſome per- 
ſon who ſhall be, or at the time of his death was, ſeiſed or 
poſſeſſed of a like eſtate of the yearly value of 30 l, or 
perſonal eſtate of Gool. One half of all which eſtates, 
except thoſe for the qualification of lieutenants and en- 
ſigns, ſhall be ſituate or ariſing within the ſaid iſland, 


2 C. 3. c. 20. f.10. 9 G. 3. c. 42. % 8. | 


6, In all cities or towns which are counties within In cities or 
themſelves, and have heretofore uſed to raiſe and train a town being 


ſeparate militia within their reſpective liberties, and which 
are united with and made part of any county for the pur- 
poſes of raifing the militia only; his majeſty's lieute- 
nant of ſuch cities or towns, or where there is no lieutenant 
appointed by his majeſty, the chief magiſtrate of ſuch city 
or town, ſhall appoint five or more deputy lieutenants (if 


lo many 815 qualified can be found), and ſhall alſo ap- 
Vol. III. K point 


counties within 
themſelves. 
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point officers of the militia, whoſe number and rank ſhall 
be proportionable to the number of militia men which 
ſuch city or town ſhall raife, as their quota towards the 
militia of the county to which ſuch city or town is united 
for the purpoſes aforeſaid; and all powers given and pro- 
viſions made with reſpect do counties at large, ſhall take 
place in the ſaid cities or towns, except only, that after 
the number of perſons which ſuch city or town is to fur. 
niſh ſhall have been appointed as aforeſaid by his majeſty's 
lieutenant and the deputy lieutenants, or by the deputy 
lieutenants of the county at large, two deputy lieutenants 
within ſuch city or town ſhall have and exerciſe all the 
powers conferred on three deputy lieutenants, or two de- 
puty lieutenants together with one juſtice, or one deputy 
lieutenant together with two juſtices, of any county at 


large : And the qualification for a deputy lieutenant ſhall be 


150 Ua year as aforeſaid ; or a perſonal eſtate alone, or real 
and perſonal eſtate together tv the amount or value of 
3000 l. Field officer 300]; or perſonal eſtate alone, or 
real and perſonal together, to the value of 50001. Ca- 
tain 1501 a year; or perſonal eſtate alone, or real and 
perſonal together, to the value of 25001. Lieutenant 301 
a year, or perſonal eſtate of 7501. Enjign 201 a year, or 
perſonal eſtate of 400 l. One half of all which real eſtates 
(except thoſe for the qualification of lieutenants and en- 
ſigns) ſhall be within ſuch city or town, or within the 
county at large to which ſuch city or town 1s united 
for the purpoſes aforeſaid : And his majeſty's lieutenants, 
and the chief magiſtrates of ſuch cities or towns being 
counties within themſclves, ſhall put the powers for rail- 
zng and training the militia within ſuch cities or towns 
in execution ; but the militia of ſuch cities and towns, 
being part of the militia of the counties to which ſuch 
cities and towns are united for the purpoſes aforeſaid, the 
militia of ſuch cities or towns ſhall join the militia of the 
county to which ſuch cities or towns are ſo united for 
the purpoſes aforeſaid; and the whole militia ſo joined 
together, ſhall be exerciſed together at the general exet- 
cile; and ſhall then, and alſo when drawn out and em- 
bodied, be deemed the militia of the county to which 
ſuch cities or towns are ſo united. 2 C. 3. c. 20. / 11: 
9 G. 3. c. 42. / 9. 

7. The qualifications above recited, to enable any per- 
ſon to be a deputy lieutenant, lieutenant colonel, major, 
captain, lieutenant, or enſign, ſhall not extend to com- 
miſſions granted by the conſtable of the tower, or lieute- 
nant of the tower hamlets, 2 C. 3. c. 20. % 13. 

4 8. When 
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g. When any regiment or battalion ſhall be drawn out Promotion on 
and embodied ; the lieutenant may, upon account of mil}. e merits 
tary merit ſhe wn in time of actual invaſion or actual re- 
bellion, promote any officer therein, from a lower to a 
higher commiſſion, incluſive of that of lieutenant colonel, 
notwithſtanding he ſhould not have the qualification re- 
quifite for his firſt admittance into ſuch higber rank: 

Provided, that no perſon, not having the qualification 

herein before directed for a captain, ſhall be promoted 

to a higher rank than that of captain, 2 C. 3. c. 20. 

£32 9 6. 3c $3 J. 14 

9. By the 19 CG. 3. c. 72. his majeſty's lieutenants (or Clauſe with re- 
in the abſence of his majeſty's lieutenant out of the king- you 10 captaine 

| dom, two deputy lieutenants, 20 G. 3. c. 44.) may nn 

appoint captain-lieutenants to all regiments or battalions, | 
to which ſuch appointment hath not been already made ; 

who ſhall have the ſame qualifications as captains : Pro- | 


vided, that it ſhall not be neceſſary for any perſon having 
| afted as captain-lieutenant before Fuly 1, 1779, to hold 
any other qualification than as a lieutenant. /. 6, 7. 

10. The king, from time to time, may ſignify his Difplacing | 
pleaſure to his lieutenant to diſplace any ſuch deputy lieu. ers. 
tenants and officers; and thereupon the lieutenant ſhall 
appoint others in their ſtead. 2 C. 3. c. 20. f. 14. 

11. No deputy lieutenant or commiſſion officer ſhall Officer to enter 
act as ſuch, until he ſhall have left with the clerk of the bes — 1g 
peace for the county or place for which he ſhall be ſo ap- ar ren Sl | 
pointed, his qualification in writing ſigned by himſelf ; to take the | 
| and ſuch clerk of the peace ſhall enter the ſame on a hs. | 
roll to be kept for that purpoſe : And every deputy lieu- | 
tenant and commiſſion officer, not having already taken | 

| 


and ſubſcribed the oaths, and made and ſubſcribed the 
declaration required by the former militia acts, ſhall at 
lome general quarter ſeſſions, or in one of the courts of 
record at Meſiminſter, within fix months after he ſhall 
have accepted his commiſſion, take the oaths, and make 
and ſubſcribe the declaration, as other perſons qualifying 
for offices. 2 E. 3. c. 20. /. 15. 

12. Deputy lieutenant, colonel, lieutenant colonel, or Penalty of afting 
major, acting, not being qualified, or not delivering in vet being quali- 
luch qualification, and taking the oaths and ſubſcribing _ 
he declaration, ſhall forfeit 2001; captain, lieutenant, or 
1y per- enſiga, 1001; half to him who ſhall ſue, and half to the 
major, des herein after directed. And the proof of the qualifi- 


> com» ation ſhall lie on him againſt whom the action is brought. 
lieute- 26. 3. c. 20. Je 16, 17. 


When 
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And moreover, by the 18 G. 3. c. 59. /. 27. if any 
perſon accepting a commiſſion of a higher rank than that 
of lieutenant, not having already delivered in his quali. 
fication, ſhall neglect to deliver in the ſame within fix 
months after his accepting the commiſſion ; he ſhall be 
incapable of holding the ſame, and the commiſſion ſhal 
be void. 

13. Every colonel, lieutenant colonel, major, captain, 
or captain licutenant (except ſuch captain lieutenants a 
have acted as ſuch before July x, 1779), not having al. 
ready tranſmitted to the clerk of the peace of the county 
in the militia whereof he ſhall ſerve, a true deſcription 
of his qualification, ſhall, on or before March 1, 1780, 
or within fix months aftei having accepted any ſuch com- 
miſſion in future, tranſmit to the clerk of the peace x 
true deſcription of his-qualification, and alſo a certificate 
of his taking the oaths required : And the clerk of the 
peace ſhall forthwith enter and jnroll the ſame ; and ſhal 
al ſo tranſmit to the lieutrnant a true copy of every ſuch 
qualification and certificate ſo entered as aforeſaid. 19G, 3, 
c. 72. /. 10. 20 G. 3. c. 8. 

14. And the lieutenant ſhall (untefs juft cauſe be ſhewn 
to the contrary, within the time by this act limited), on 
receipt of the ſaid liſts and certificates, give notice to the 
officers who {hall not have been certified by the clerk of 
the peace to have entered "heir qualifications, that he 
ſhall proceed to the appointment of other fit perfons, if 
proper perſons duly qualified ſhall offer themſelves, in the 
room of ſuch officers as ſhall have omitted ſo to deliver 
in the ſaid liſts and certificates. And ſuch lieutenant 
mall, within ſix weeks, in the London Gazette, declare 
the commiſſion of ſuch. officer to be vacant, and ſhall pro- 
ceed to ſuch appointment accordingly : And for the bet- 
ter aſcertaining the time of granting ſuch commiſſions, 
the ſaid lieutenants ſhall, from time to time, cauſe to be 
inſerted in the London Gazette, the dates of the comnul- 
ſions, and names and rank of the officers, together with 
the names of the officers in whoſe ſtead they are ſo com- 
miſſioned; in like manner as commiſſions in the army ate 


. publiſhed from the war office. id. 


[But by the 20 G. 3. c. 8. in caſe any ſuch colonel, 
lieutenant colonel, major, captain, or officer of militia, 
hath neglected or omitted to deliver in his qualification, 
or to tranſmit to the clerk of the peace a true deſcription of 
ſuth qualification, and alſo a certificate of his having taken 
the oaths required, he ſhall be indemnified from the afore- 
ſaid penalties (notwithſtanding ſuch neglect or nie 
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and all acts done by him in virtue of his commiſſion, are 
declared to be valid and of full effect.] 

15. And the ſaid clerks of the peace ſhall, on or before Cleik of the 
the firſt day of December every year, tranſmit to a ſecretary peace WI 
of ſtate, in order to be Lid before parliament, true copies pot es a 
of all entries made and inrolled, and alſo accounts of all a fecretuy of 
returns ſo tranſmitted by them to the ſaid lieutenants, to- te. 


gether with the dates of the ſaid entries and returns. And 


every clerk of the peace guilty of any neglect herein, ſhall 
be liable to the tame penalties as by the militia laws now 
in being are impoſed on clerks of the peace for any ne- 
glect of duty. 19 G. 3. c. 72. / 10. | That is to ſay, 
he ſhall forfeit 5001 to him who ſhall ſue, and ſhall alſo 
forfeit his office, and be incapable of holding any office 
of truſt under the government. 9 G. 3. c. 42. / 42.] 

16. Provided that nothing herein ſhall extend to te- Exception as 40 
ſtrain the lieutenant from appointing any peer of this bees. 
realm, or his heir apparent, to be a deputy lieutenant or 
commithon officer, within the county or place wherein he 
ſhall have ſome place of reſidence; or to oblige any prer 
or heir apparent of ſuch peer (ſo appointed) to leave his 
qualification with the clerk of the peace : But it ſhall be 
lawful for him taking the oaths, and making and ſub— : 
ſcribing the declaration aforeſaid, to act, although he 
ſhall not have ſuch eftate in m2nors, meſſuages, lands, 
tenements or hereditaments, as is above required, 2 G. 3. 

c. 20. /. 18. 

17. Provided alſo, that the acceptance of a commiſſion Commiſſion noe 
in the militia, ſhall not vacate the ſeat of any member 2 e, 
returned to ſerve in parliament. 2 G. 3. c. 20. /. 19. at : 

18, His majeſty's lieutenant, together with three de- How long the 
puty lieutenants, and on the death or removal or in the officer ſhall con- 
abſ-nce of his majeſty's lieutenant, any five deputy lieu. '*'* 
tenants, ſhall, at the end of every four years, at their 
annual meeting, in caſe the militia of ſuch county or 
place ſhall not be then embodied, diſcharge ſome one field 
officer of each regiment or battalion, and ſuch a number 
of officers of each inferior rank, as ſhall be equal to the 
number of perſons who ſhall have given notice in writing 
to his majeſty's lieutenant, one month at leaſt before ſuch 
meeting, that they are willing to ſerve as field officers, 
captains, lieutenants, or enſigns, as the caſe may require: 

Provided, that the number of vacancies to be made ſhall 
not exceed one third of ſuch officers who ſhall have ſerved 
for four years in each rank reſpeRively : Provided alſo, 
that nothing herein ſhall prevent any officer who has ſer- 
ved four years, from offering himſelf to ſerve in a higher 

k 3 rank, 
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rank, if he be qualified as this act requires to ſerve in ſuch 
higher rank. 2G. 3. c. 20. /. 30, 1, 2. 

19. And whereas it is proper that officers ſhould be ap. 
pointed to ſuch companies of any county, riding, or place, 
as are raiſed in thoſe diſtricts near which ſuch officers 
do reſpectively reſide ; it is enacted, that when the com. 
mand of cumpanies, or other commiſhoners, do become 
vacant by reſignation or otherwiſe, the Jieutenant ſhall 
make ſuch a diſtribution of -officers to the reſpective com- 
panies as he ſhall judge molt fic and proper. 11 G. z. 
c. 32. / 24. 

20. It ſhall be lawful for his majeſty's lieutenant to 
act as colonth of any regiment or battalion, during ſuch 
time as there {hall not be any colonel ; but no lieutenant 
ſhall act at any one time as colonel to more than one 
regiment or battalion. 2 C. 3. c. 20. /. 28. 

And where the lieutenant {hal ſerve as colonel to any 
body of militia by this act deemed a battalion only; he 
ſhall not, when ſuch battalion ſhall be embodied and in 
actual ſervice, receive any other pay than that of a lieu- 
tenant colonel : and no other perſon ſhall ſerve or be in- 
titled to pay as a lieutenant colonel in ſuch battalion, 
duting the time that the ſaid lieutenant ſhall ſerve as co- 


lone], 16 29. 

21. His majeſty may appoint one proper perſon, who 
ſhall have ſerved, or at the time of ſuch appointment ſhall 
actually ſerve, in ſome of his majeſty's other forces, ot 
in any corps of militia that has been drawn out and em- 
bodied, to be an adjutant to each regiment, battalion, or 
independent company; and ſuch adjutant, if appointed 
out of his majeſty's other forces, ſhall, during his ſervice 
in the militia, preſerve his rank in the army, in the ſame 
manner as if he had continued in that ſervice; and the 
lieutenant may grant to the adjutant a commiſſion of lieu- 
tenant, or any inferior commiſſion, although ſuch adju- 
tant ſhall not have an eſtate to qualify him for ſuch com- 
miſſion as is required by this act. 2 G. 3. c. 20. / 33. 

22. His majeſty may appoint, according to the propor- 
tion of one ſerjeant to 20 private men, two or more ſer- 
jeants to each company, out of his other forces; ſuch 
perſons having ſerved in the ſaid forces for one year next 
preceding ſuch appointment; or may appoint ſuch other 
perſons to be ſerjeants, as have formerly ſerved for one 
year in his ſaid forces; or out of any corps of militia 
that has been drawn out and embodied : which ſerjeants 
ſo appointed, {hall take the following oath, 
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1 A. B. do ſincerely promiſe and ſwear, that I will be 
faithful and bear true allegiance to his majeſty king George, 
'his heirs and ſucceſſors : and I de ſwear, that [ am a proteſtunt, 
and that I will faithfully ſerve as a ſerjeant in the militia, 
within the kingdom of Great Britain, for the defence of the 
ſame, until I hall be legally diſcharged. 2 G. 3. c. 20. 
. 36. 

And the colonel, or where thete is no colonel the lieu- 
tenant colonel, or where there is no colonel or lieutenant 
colonel, the major, ſhall appoint a ſerjeant major out of 
the ſerjeants. id. 

And the ſervice in the militia of ſuch perſons ſo ap- 
pointed out of his majeſty's other forces, ſhall intitle them 
to the benefit of Chelſea hoſpital, in the ſame manner as 
if they had continued to ferve in the ſaid forces; and 
every perſon appointed to be a ſerjeant out of the pen- 
foners on the eſtabliſhment of Chelſea hoſpital, ſhall be 
put again upon the ſaid e{tabliſhment after his diſcharge 
from the militia, provided he brings a certificate of his 
good behaviour under the hand of the colonel or com- 
manding officer. id. 

And by the 18 E. 3. c. 59. any perſon being a ſerjeant 
on the eſtabliſhment of Chelſea hoſpital, at an allowance 
of 12d a day, and being appointed to ſerve in the militia, 
ſhall receive the ſaid allowance of 12d a day, together 
with his pay from the militia. /. 19. 7 

And the captain of every company {with the approba- 
tion of the colonel, or where there is no colonel, of the 
lieutenant colonel, or where there is no lieutenant colg- 
nel, of the major of the regiment or battalion) ſhall ap- 
point ſerjcants out of the private men, to fill up vacau- 
cies; who ſhall take the like oath as ſerjeants appointed 
by his majeſty (which oath any one deputy lieutenant, 
or if the regiment or battalion ſhall be embodied and in 
another county, riding or place, any one juſtice there may 
adminiſter). 2. 3. c. 20. /. 38. 

And any perſon who hath faithfully ſerved as a ſerjeant 
in any one corps of militia for fifteen years, and who ſhall 
be diſcharged from the ſame on account of his age or in- 
firmities, during the time that the corps {hall be in actual 
ſervice, ſhall on the recommendation of the commanding 
officer, and the lord licutenant or deputy lieutenants re- 
ſpectively, be intitled to examination at the Chelſea board, 
and be capable to be placed on the penſion of 5d a day. 
18 G. 3. c. 59. / 18. 


But no perſon who ſhall keep any houſe of publick en- 
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other ſpirituous Jiquors by retail, ſhall be capable of being 
. or continuing a ſerjeant in the militia, 26. 3 
c. 20. 

And it tha be Jawful for the commanding officer of 
any regiment or battalion, being a field officer, on the 
application of the captain to diſplace ſerjeants. , 38. 

Provided, that if any perſon who is or ſhall be appointed 
out of his majeſty's other forces, to be a ferjeant in the 
militia, and ſhall be for any miſbehaviour reduced into 
the ranks, ſhall not within one month after ſuch reduction 
be reſtored ; he ſhall be returned to the company from 
which he was taken in his majeſty's other forces, and ſhall 
there ſerve as a private man; and any perſon appointed a 
ſerjeant in the militia out of any company of militia, 
may be reduced into the ranks for miſbehaviour, and ſhal| 
z2rve there till he ſhall have compleated his three years 
ſervice as a private militia man; and if there ſhall be no 
vacancy in the company from whence he was taken, he 
ſhall ſerve in any other company of the regiment or bat- 
talion. 

And by the 18 C. 3. c. 59. Any ſerjeant, who ſhall 
by the commanding officer, or the ſentence of a court 
martial, for his miſbehaviour, be reduced into the ranks, 
ſhall, beſides the puniſhment inflicted by the court mar- 
tial, be obliged to ſerve as a private militia man for one 
year, notwithſtanding he may have already ſerwed three 
years before his being appointed ſerjeant. /. 20. 

23. The captain of every company may appoint cor. 
porals out of the private men of his company, in the 
proportion of one corporal to twenty private men; and 
may diſplace ſuch corporals for miſbehaviour, and appoint 
others, as he ſhall ſee occaſion. 2 G. 3. c. 20. ſ. 38. 

24. And the captain allo may appoint two perſons ta 
be drummers or fifers to his company. And the colonel, 
or where there is no colonel the lieutenant colonel, or 
where there is no colonel or lieutenant colonel the major, 
ſhall appoint a drum major out of the drummers. Which 
drummers and fifers, when ſo appointed, and having re- 
ceived any pay as ſuch, ſhall be deemed to be engaged, 
and compellable to ſerve in the fame regiment or battalion, 
until legally diſcharged. And ſuch captain may diſplace 
ſuch drummers o» fifers for miſhehaviour, and appoint 
others in their room. 2 G. 3. c. 20. ſ. 36, 38. 

25. If any ſerjeant, drummer, or fer, ſhall inliſt, in 
any of his majeſty? s other forces; ſuch injiſting ſhall be 
void, 26. 3. c. 20. 7. 40. | 
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26. His majeſty's lieutenants ſhall appoint a clerk for Clerks of the 
the general meetings; and may diſplace ſuch clerk, if he ertins. 
think fit, and appoint another in his room. 2 G. 3. 

c. 20. / 90. 

And the deputy lieutenants within their ſubdiviſions, 
ſhall appoint a clerk for their reſpective ſubdiviſion ; and 
may diſplace him if they think fit, and appoint another 
in his room. id. 

27. His majeſty's lieutenant ſhall from time to time, clerk of the 
as occifion ſhall require, appoint a clerk to each regiment * "nan or bat 
or battalion, 2G. 3. c. 20. /. 36. CE es 

And by another claule in the ſaid act, when any regi- 
ment or battalion ſhall be unembodied, the colonel, or 
where there is no colonel the commanding officer, ſhall 
appoint a regimental clerk to ſuch regiment or battalion. 


But by the 18 G. 2. c. 59, No perſon ſerving as quar- 
ter-maſter, ſurgeon, or battalion. clerk, ſhall, from the 
time of paſſing this act, be appointed to any other com- 
miſſion in the militia higher than that of a lieutenant, 
during the time he acts as ſuch, though he have ſuch 
qualification as the law requires for ſuch higher commiſ- 
ſion. J. 7. g 

28. When any regiment or battalion ſhall be embodied, Agent; 
and during the time they ſhall continue embodied, the 
colonel, or where there is no colonel the commanding 
officer, ſhall appoint an agent; and take ſecurity from 
ſuch agent; and ſuch colonel or commanding officer re- 
ſpectively ſhall be liable to make gocd all deficiencies on 
account of the pay, cloathing, or publick ſtock. 2 G. 3, 


c. 20. /. 119. 


II. Number of men to be raiſed in the ſeveral counties. 


1. By the 2 G. 3. c. 20. f. 41. the number of private Number of pu- 
men to be raiſed (excluſive of the places herein after ex- * men. 
cepted) ſhall be as follows ; 


For the county of Bedford — — 400 
Berks — — — 560 
Bucks — — 560 
Cambridge — 480 
Cheſter, with the city and county of the city of 
heſter — — 5560 
Cornwall — — 640 
Cumberland | — —— — 320 
Jerby — — 560 
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Devon, with the city and county of the city of 


Exeter — — — 16 
Dorſet, with the iſland of Purbeck, and the town 
and county of the town of Pcole — by 
Durham — .. 
Eflex — 
Glouceſter, with the city and county of the city of 
Briſtol —d ' .— 900 
Hereford — — gz 
Hertford — 0 
Huntingdon — — 2 
Kent, with the city and county of the city of 
Canterbury 900 
Lancaſter — —— Yo 
Leiceſter — —ͤ e 5505 
Lincoln, with the city and county of the city of 
Lincoln — 1200 
Middleſex (excluſive of the tower hamlets) 1600 
Monmouth 240 
Norfolk, with the city and county of the city of 
Norwich — 060 
Northampton — 040 
Northumberland, with the town and county of the 
town of Newcaſtle, and town of Berwick — 560 
Nottingham, with the town and county of the town 
of Nottingham —ͤ— — 40 
Oxford — — 35t60 
Rutland — — 120 
Salop — 640 
Somerſet — $40 
Southampton, with the town and county of the 
town of Southampton g60 
Stafford, with the city and county of the city of 
Litchfield — 560 
Suffolk — — 960 
Surrey — — $00 
Suſſex — —— Zoo 
Warwick, with the city and county of the city of 
Coventry — — 640 
Weſtmorland 240 
Worceſter, with the city and county of the city of 
Worceſter — — 500 
Wilts | : $00 
York, Weſt Riding, with the city and county of 
the city of York — — — 1240 
— North Riding — — 720 


Militia {New). 


— Eaft Riding, with the town and county of the 


town of Kingſton _ _ 4.00 
Angleſea — — 80 
Brecknock — n — 160 
Cardigan — — 120 
Caermarthen — — — 200 
Caernarvon —— — 80 
Denbigh — — 280 
Fiint — — 120 
Glamorgan — — — 360 
Merioneth — — 80 
Montgomery — — — 240 
Pembroke — — 1560 
Radnor — — — 120 

Total 30, 740 


2. His majeſty's lieutenant ſhall tranſmit to the privy 
council, from time to time, a true ſtate of the numbers 
of perſons fit to ſerve in the militia for the county or 
place of which he is lieutenant ; and after all the ſaid 
numbers ſhall be ſo tranſmitted to the privy council, the 
ſaid council ſhall fix and ſettle, as near as may be, the 
number of private militia men, who ſhall for the future 
ſerve for each county, riding, or place, within that part 
of Great Britain aforeſaid, by the proportion which the 
numbers returned for each county, riding, or place bear 
to the whole number of private militia men directed to be 
raiſed within that part of Great Britain aforeſaid ; and 
forthwith tranſmit accounts of the numbers ſo fixed and 
ſettled to all his majeſty's lieutenants of the ſeveral coun- 
ties and places reſpectively. 

And where the number of private militia men ſo fixed 
and ſettled as aforeſaid, ſhall be reſpectively greater than 
the number of private militia men, who ſhall have been 
by virtue of this act appointed to ſerve for any county, 
riding, or place; in ſuch caſe, his majeſty's lieutenant 
together with two deputy lieutenants, or in the abſence 
of his majeſty's lieutenant, three deputy lieutenants, ſhall 
at a meeting to be held for that purpoſe, appoint what 
number of private militia men ſhall ſerve for each reſpec- 
tive hundred, rape, lathe, wapentake, or other diviſion, 
within the county, riding, or place, to which they be- 
long; and the additional number of private militia men 
to make up the whole number ſo fixed and ſettled as afore- 
ſaid, ſhall be provided or choſen, and ſworn and inrolled, 
in like manner as all other private militia men. And 
where the number of private militia men ſo fixed and 
ſettled as aforeſaid, ſhall be reſpectively leſs than the 

number 
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this act appointed to ſerve for any county, riding, 
place; in ſuch caſe, bis majeſty's lieutenant, together 
with two deputy lieutenants, and on the death or removal, 
or in the abſence of his majeſty's lieutenant, three deput 
lieutenants, . ſhall at a general meeting to be held for that 
purpoſe, diſcharge by lot proportionably out of each re. 
ſpective hundred, rape, lathe, wapentake, or other di. 
ſion, ſo many private militia men as ſhall exceed th, 
number ſo fixed and ſettled as aforeſaid. 2 G. 3. c. 20 


III. Iſuing precepts to return lifts. 


1. Where the militia has been, or ſhall be raiſed, then 
ſhall be a general meeting yearly on the laſt Tueſday in 
May, or the laſt Tueſday in October. 2 G. 3. c. 2, 


552 if there ſhall happen to be no meeting on ſuch 
day, his majeſty's lieutenant, together with two deputy 
lieutenants, and on the death or removal or in the ab- 
ſence of his majeſty's lieutenant three deputy lieutenants, 
when and as often as they ſhall find neceſſary, may ſum- 
mon or cauſe to be ſummoned a general meeting, on a diy 
to be fixed by ſuch ſummons ; of which day and place, 
notice ſha]l be given in the London Gazette, and alſo in 
any weekly paper uſually circulated in ſuch county, four- 
teen days at leaſt before the holding of ſuch meeting, 
4 &- 3. . 17s /. 1. 

Note, generally, that the general meetings are to con- 
ſiſt of the lieutenant, together with two deputy lieu- 
tenants; or, on the death, or removal, or in the abſence 
of the lieutenant, of three deputy lieutenants, 

But within the ſmaller counties, to wit, of Cumberland, 
Huntingdon, Monmouth, Weſtmorland, Rutland, and all the 
counties in Wales, two deputy lieutenants with one jul- 
tice, or one deputy lieutenant with two juſtices, may 
exerciſe all the powers conferred by this a& on three 
deputy lieutenants in other places. /. 91. 

2. At which general meeting, they ſhall appoint the 
times and places for holding four or more ſubdiviſion 
meetings in each year; which ſubdiviſion meetings they 
may change or alter at any time, at any general meeting 


to be held after reaſonable notice thereof given. 2 C. 3 


c. 20. ſ. 57, 65. 

Alſo for the purpoſe of filling up any vacancy or va- 
cancies, occaſioned by death or otherwiſe; the deputy 
lieutenants and juſtices as aforeſaid may appoint a . 

Vion 
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viſion meeting for filling up ſuch vacancy or vacancies, 
giving ſeven. days notice thereof. 2 G. 3. c. 20. J. 60. 

Note, The ſubdiviſion meetings are to conſiſt of three 
deputy lieutenants, or two deputy lieutenants together 
with one juſtice, or one deputy lieutenant together with 
two juſtices, 1 

Except that where the militia is on actual ſervice; in 
which caſe two deputy lieutenants, or one deputy lieu- 
tenant and one juſtice, may exerciſe all the powers con- 
ferred by the 2 G. 3. c. 29. on three deguty lieutenants, 
or two deputy lieutenants with one juſtice, or one deputy 
lieutenant, with two juſtices, and may adjourn themſelves 
from time to time as they ſhall fee proper. 18 G. 3. 
t. 59. . 11. 
And whereas by the ſaid act of 2 G. 3. c. 20. four ſub- 
diviſion meetings ſhall, on the laſt Tueſday in May, or the 
laſt Tueſday in Ofober, be appointed for the purpoles of 
the ſaid act, and ſeveral directions, proviſions, and penal- 
ties are contained in the ſazd act, re{pecting the balloting, 
inrolling, and providing ſubſtitutes, and for other purpoſes, 
to be done at ſuch four fabdiviſion meetings; and whereas 
ſubdiviſion meetings are likewiſe by the faid act. directed 
to be held, upon ſeven days notice being given, for filling 
up vacancies, and for other purpoles therein mentioned; 
but doubts have ariſen, whether the ſeveral powers, pro- 
viſions, and penalties in the ſaid act cqntained, can extend 
to enforce the orders made at any other ſubdiviſion meet- 
ing than at the four that may be appointed' by ,the general 
meetings on the laſt Tueſday in AM, or on the lalt Tuæſday 
in Otober It is therefore enacted, that in, all caſes where 
ballots are directed te be taken by any of the laws relating 
to the militia, every perſon . choſen purſuant to the ſaid 
acts, at any ſubdiviſion meeting thereby appointed, ſhall 
be inrolled, and every ſubſtitute provided hall ſubſcribe 
his conſent to ſerve, and ſhall ſerve for three years, and be 
liable and ſubject to all the ſeveral directions, proviſions, 
and penalties in the ſaid herein before, recited act of 
2 G. 3. or in any other act relating to the militia of this 
kingdom. 19 G. 3. c. 72. /. 20. 
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3. After the appointment of any ſubdiviſion meeting, Notice to be 
the clerk. of ſuch meeting ſhall give reaſonable notice in CN e fubdivie 


writing, of the time and place appointed for the ſame, to 
every deputy lieutenant, and juſtice refident within the 
laid ſubdiviſion; and alſo to the commanding officer of 
the regiment, if on actual ſervice, or, if not on actual 
ſervice, to the colonel thereof, an account of the days 


ſion meetings. 


fixed for receiving liſts, and for balloting, and ſwearing 
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in the men; and ſhall, as ſoon as the men are ſworn in, 
likewiſe tranſmit to the commanding officer or colonel 
as aforeſaid, a liſt, ſpecifying the names, trades and uſual 
places of abode, of ſuch men as are ſworn, and, if ſubſti. 
eutes, the names, trades, and places of abode, of the prin. 
cipals'in the room of whom they were ſworn, 19 6. 3. 
6. 7 4 | 2 

But notwithſtanding the appointment of ſubdiviſion 
meetings, it ſhall be lawful for any deputy lieutenant, or 
Juſtice, to act in any and every ſubdiviſion within the 
county, riding or place. 2 G. 3. c. 20. /. 89. 

4. If there ſhall not appear at any ſubdiviſion meeting, 


der not appearing a ſufficient number of deputy lieutenants and juſtices to 


to act. 


Precepts to be iſ- 


act; the clerk ſhall by notice given in writing to all the 
deputy lieutenants within ſuch ſubdiviſion, or left at their 
reſpective places of abode, appoint another meeting to be 
held within 14 days, at the ſame place where ſuch meeting 
had been before appointed to be held, giving at leaſt five 
days notice thereof, 2 G. 3. c. 20. . 92. | 

And if a ſufficient number ſhall not attend at a general 
meeting, two deputy lieutenants or one deputy lieutenant 
attending at ſuch meeting may adjourn to any other time 
or place; and if no deputy lieutenant ſhall attend, the 
clerk of the general meeting, or his deputy there attend- 
ing, may adjourn in like manner. /. 23. 


3- At the ſaid firſt general meeting, they ſhall iſſue (A) 


tues tor return- their orders to the chief conſtable, and where there is no 


ing lifts, 


chief conſtable, to ſome other officer of the ſeveral hun- 
dreds, rapes, laths, wapentakes, or other diviſions, to 
require by orders under their hands the conſtable or other 
ſuch officer, of each pariſh, tithing or place, to return to 
the deputy lieutenants within the ſubdiviſions, at the 
place and on the day appointed at the ſaid firſt general 
meeting, fair and true liſts in writing, of the names cf 
all the men uſually and at that time dwelling within 
their reſpective pariſhes, tithings and places, between 
the ages of 18 and 45 years, diſtinguiſhing their reſpec- 
tive ranks and occupations; and which of the perſons 
fo returned labour under any infirmities, incapacitating 
them from ſerving ; having firſt affixed a true copy of 
ſuch liſt on the door of the church or chapel, and if 


any place have no church or chapel, then on the door © 


of the church or chapel of ſome pariſh or place thereto 
adjoining, on ſome Sunday morning before they ſhall 
make ſuch return, which Sunday ſhall be three days 
at the leaſt before the ſaid meeting ; and alſo notice in 
writing, at the bottom of ſuch liſt, of the day and place 


U 


of 
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of ſuch meeting, and that all perſons who ſhall think 


S themſelves aggrieved, may then appeal, and that no appeal 


will be afterwards received. 2 G. 3. c. 20. f. 42. 

4. Where the true names of ſuch perſons cannot be Pe 
procured, the common appellation of ſuch perſons ſhall 1. 
be ſufficient. And if any perſon ſhall refuſe to tell his 


| chriſtian and ſurname, or the chriſtian and ſurname of 


any man lodging or reſiding within his houſe, to any con- 


| fable or other officer authoriſed by this at to demand the 


ſame, he ſball forfeit 10. 2 G. 3. c. 20. ,. 42, 72. 


5. Provided, that no peer of this realm, nor any perſon Perſons exempe - 


who ſhall ſerve as a commiſſion. officer in his majeſty's e. 
other forces, or in any of his caſtles or forts; nor any 
non-commiſſioa officer, or private man ſerving in any of 
his majeſty's other forces ; nor any commiſſion officer 
ſerving, or who has ſerved, four years in the militia; 
nor any perfon being a member of either of the univerſi- 
ties; nor any clergyman ; nor any licenſed teacher of any ſe- 
parate congregation ; nor any conſtable, or other ſuch peace 
officer; nor any arffcled clerk, apprentice, ſeaman or 
ſeafaring man; nor any perſon muſtering and doing duty 
in any of his majeſty's dock yards; nor any perſon free of 
the company of watermen of the river Thames; nor any 
perſon employed and muſtered at the Tower of London, 
Woolwich warren, the ſeveral gun-wharfs at Portſmouth, 
Chatham, Sheerneſs, and Plymouth, or at the powder 
mills, magazines, or ſtorehouſes under the direction of 
the board of ordnance ; nor any poor man who has three 
children born in wedlock ; ſhall be compelled to ſerve per- 
ſonally, or to provide a ſubſtitute, 2 G. 3. c. 20. /. 43. 
18 G. 3. c 59. / 16, 17. 

Licenſed teachers of any ſeparate congregation] By the 
19 G. 3. c. 44. Every perſon diſſenting from the church 
of England, in holy orders, or pretended holy orders, or 
pretending to holy orders, being a teacher or preacher 
of any congregation of diſſenting proteſtants, who ſhall, at 
the general ſeſſions of the place where he lives, take the 
oaths of allegiance, ſupremacy, and abjuration, and ſub- 
ſcribe the declaration againſt popery of the 30 C. 2, 
and a declaration that he is a chriſtian, and a proteſtant, 
and believes the doctrine of the old and new teſtament, 
thall be exempted from ſerving in the militia of this 
kingdom.—And the clerk of the peace's certificate there- 


of ſeems to be that which denominates him a licenſed 
teacher, 


Articled clerk) H. 17 G. 3. In the common pleas : 
Gerard's caſe, A writ of privilege was moved for, to 
exempt 
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exempt Mr. Gerard an attorney and one of the ſecondaries 
of the court, from ſerving as a militia man in the West 
regiment of the Middleſex militia, into which he had been 
balloted. And the court granted a rule to ſhew cauſe, tg 
be ſerved on the clerk to the deputy lieutenants, On 
ſhewing cauſe, it was urged in ſupport of the rule, that 
articled clerks being exempted by name, much more ought 
the attornies themſelves to be exempted ; for to what pur. 
poſe are the clerks exempted, if their maſter is liable to 
be taken from them? And certain caſes were mention. 
ed relating to the militia upon the old eſtabliſhment, 
particularly with reſpect to the London trained bands, 
where the ſaid privilege was allowed. Againſt the rule, 
it was contended, that the privilege of the court extends 
only to exempt its officers from perſonal duties; that this 
is not a perfonal duty, but a pecuniary one, for if the party 
doth not chuſe to ſerve, he may pay 101.——And by the 
court, after great deliberation, the true diſtinction is, whe- 
this is a perſonal or pecuniary duty, It is beyond a doubt, 
that privilege extends to all caſes of perſonal ſervice, tho' 
impoſed by acts of parliament and in the moſt comprehen- 
ſive words, unleſs clearly expreſſing the ſenſe of the legiſla- 
ture to the contrary : As in the caſes of conſtables and 
tythingmen, officers under commiſſioners of ſewers, over- 
ſeers of the poor, collectors of ſubſidies, watch and ward, 


The only queſtion therefore is, whether this be a perſonal 


ſervice, And we are all of opinion, that it is not a per- 
ſonal, but only a pecuniary ſervice, becauſe it may, at the 
option of the party balloted, be commuted for a certain 
ſum of money, namely 101; which ſum is to be laid out 
in providing a ſubſtitute for the defaulter, who by payment 
of the ſaid money ſtands totally diſcharged for three years, 
He has therefore three options allowed him, to ſerve per- 
ſonally, to find a ſubſtitute, or to pay 101. This is the 
whole of his charge; for altho' in times of diſtreſs and ne- 
ceflity, the current price of a ſubſtitute ſhould be 501, the 
perſon balloted may be excuſed for 101. It is therefore 
not a penalty for the negle& of finding a ſubſtitute, for it 
may be leſs than tne expence of hiring one; but it is 
clearly a commutation. And this diſtinguiſhes the caſe 
moſt materially from that of the London trained bands, and 


the ancient commiſſions of array ; where, if the party did 


not, or was not permitted, to find a deputy, he was obliged 
to ſerve in perſon, under an unlimited penalty, ſometimes 
of impriſonment, ſometimes of the forfeiture of all that he 
had. And the court were unanimous, that in this caſe the 
privilege ſhould not be allowed. Black. Rep. 1123. = 
6, An 
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6. And if the deputy lieutenants and juſtices at any ſub- Fraudulent ap- 

diviſion meeting, ſhall receive information, or ſuſpect, prenticeſhip, 
that any perſon inſerted in any liſt, deſcribed as an ap- 
prentice, has been fraudulently bound in order to avoid 
ſerving z they may inquire into ſuch binding, and ſum- 
mon witneſſes, and examine them on oath: And if ſuch 
fraud ſhall appear, they may appoint ſuch perſon ſo bound 
apprentice, to ſerve immediately in the militia of the place 
for which ſuch liſt was returned, if there be a vacancy ; 
if not, then on the firſt vacancy that ſhall happen therein : 
And the perſon to whom ſuch apprentice ſhall be ſo bound, 
ſhall forfeit 101; which, if not forthwith paid, ſhall be 
levied by diſtreſs : half to the informer, if any; and the 
other half, or, if there ſhall be no informer, then the 
whole, to be applied in manner hereafter mentioned. 
26. 3. c. 20. /. 73. 

. If any chief conſtable, conſtable, or other officer, Lic fraudulent. 
ſhall refuſe or negle& to return ſuch liſt, or to comply 
with ſuch orders as he ſhall receive from the lieutenant, 
deputy lieutenants, and juſtices, in purſuance of this act; 
or ſhall in making fuch return be guilty ob any fraud or 
wilful partiality ; any three deputy lieutenants, or two de- 
puty lieutenants with one juſtice, or one deputy lieutenant 
with two juſtices, may impriſon him in the common gan} 
for one month, or at their diſcretion may fine him in any 
ſum not exceeding 5 |, nor under 40s, by diſtreſs. 2 G. 3. 
c. 20. J. 71. 

EN perſon who ſhall by gratuity, gift, or reward, 
or by promiſe thereof, or of any indemnification, or by 
menaces, endeavour to prevail on any conſtable or other 
officer to make a falſe return, or to eraſe or leave out the 
name of any perſon who ought to be returned ; he ſhall 
forfeit 50], to him who ſhall ſue. /. 72. 

8. If the liſt of any pariſh or place ſhall be loſt or de- Li lod, 
ſtroyed; the deputy lieutenants and juſtices, in their ſub- 
diviſions, may cauſe a new liſt to be made and return- 
ed to them at their next ſubdiviſion meeting, in like man- 
ner as the former was. 2 G. 3. c. 20. /. 58. 

9. At the ſaid firſt meeting, ſhall be appointed alſo, the Second genen! 
time and place of a ſecond general meeting, for proportion- . = 
15 the number in the ſeveral hundreds or other large di- 

villons. 2 G. 3. c. 20. ,. 42» 


„ I. TV. Return 
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IV. Returning and ſetiling of the liſts, 


Lift to be re- 1. On the day and at the place appointed for the firſt 
2 ros ſubdiviſion meeting as aforeſaid, for the return of the liſts, 


the conſtables or other officers reſpectively ſhall at- 
tend, and verify their return upon oath. 2 C. 3. c. 20. 
l | 
# 2. And the deputy lieutenants and juſtices, ſo aſſem- 
bled in their ſubdiviſtons, ſhall (after hearing any perſon 
who ſhall think himfclf aggrieved, by having his name 
inſerted, or by any others being omitted) direct ſuch liſts 
to be amended as the caſe ſhall require; and alſo the names 
of all perſons by this act excepted, to be ſtruck out of 
the ſaid lifts. 2G. 3. c. 20. / 42. 
Caſe where a 3- A perſon having more than one place of reſidence, 
perſon hath tuo ſhall be deemed to reſide only, and ſhall ſerve, within the 
bs RN county or place, where his name ſhall have been firſt in- 
lerted in a liſt, and returned; and the clerk to the ſubdi- 
viſion meeting to which ſuch liſt ſhall be returned, 
ſhall on requeſt grant a certificate gratis, that ſuch per- 
fon's name was inſerted in ſuch liſt, ſpecifying the times 
when ſuch liſt was made and returned. 2 G. 3. c. 20. 
Time 1 And at the faid firſt fubdiviſion meeting they ſhall 
for a ſecond ſub- appoint a time and place for the ſecond meeting within 
diviſion meet= the ſubdiviſions z for proportioning the numbers in the 
8 ſeveral pariſhes and townſhips, after they ſhall have been 
firſt proportioned, at the ſecond general meeting, in the 
hundreds, rapes, and other large diviſions. 2G 3. c. 20, 
42. 6 
Lifls to be re- / - For which purpoſe, they ſhall alfo, at the faid fitſt 
eee any e- ſubdiviſion meeting, return to the ſecond general meeting, 
DT” all the liſts of the ſeveral pariſhes, tithings, and places, 
ſo amended as aforeſaid, that the men may be by them 
proportioned in the ſeveral larger diviſions as aforeſaid, 
2 GE. 3. c. 20. J 42. 


Appeals to be 
heard, and hits 
ameaded, 


V. Proportioning the numbers in the ſeveral hundreds or 
other lurge diviſions. 


Numbers pro- - 1+ At the ſecond general meeting as aforeſaid, they 
porrioned in the ſhall appoint what | 5 of men in each reſpeQive 
(-yrral hun. hundred, rape, lath, wapentake, or other diviſion, ſhall 


ſerve in the ſaid militia, towards raiſing the number of 
men by this act directed to becaiſed for ſuch reſpective 


Ay! 
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county, riding, or place, in proportion to the whole num- 
ber contained in ſuch liſt, 2 G. 3. c. 20. / 42. 

2. And if itſhall appear at any time to the general meet- The ſame may 
ing, that the diſtribution by them made amongſt the ſeve— 3 
ral hundreds and other like eivitions, was either unequally : 
or erronzouſly made, or, from any ſubſequent alteration of 
circumſtances, is become unequal and diſproportionable; 
they may make a new diſtribution in like manner as at 
firſt, 2 C. 3. c. 20. / 75. 

3. At the faid ſecond general meeting, they ſhall order Copies to be 
copies to be made of all the ſaid liſts; and ſuch copies to W 


3 a = the ſecond tub. 
be returned to the ſecond ſubdiviſion meetings. 2 G. 3. givifion meet- 


c. 20. . 42. ings. 


VI. Proportioning in the ſeveral pariſhes, tithings, or 
places, 


1. At the ſecond ſubdiviſion meeting as aforeſaid, the proportioning , 
deputy lieutenants and juſtices ſhall appoint what number in the {-veral 
of men ſhall ferve for each pariſh, tithing, and place; — = 
in proportion to the number appointed at the ſecond ge- 
neral meeting to ſerve for each hundred, rape, lath, wapen- 
take, or other diviſion. 2G. 3. c. 20. .. 42. 

2. And they may add together, whenſoever they ſhall Two or more 
think neceflary, the liſts for two or more pariſhes, tithings, aus 8 rs 
or places; and proceed upon ſuch lifts added together, to eh. 
as to make the choice of militia men by lot as equal aud 
impartial as poſſible. 2 C. 3. c. 20. /. 44. 

3. And they ſhall iſſue out an order (B) to the chief Notice to be 
conſtable or other officer of the reſpective hundreds or be tor bailot- 
other diviſions, requiring them to give notice to the con- 
ſtable or other like officer of each pariſh, tithing, or place, 
of the men appointed to ſerve for ſuch reſpective pariſh, 
tithing, or place; and of the time and place of the ſubdi- 
viſton meeting, for chuſing the men by lot. 2 G. 3. c. 20. 

þ .. 


VIT. Balloting, 


1. If at any of the ſubdiviſion meetings, any private Balloting, 
militia man ſhall ſhew juſt cauſe for his diſcharge, and 
being embodied ſhall likewiſe produce a regular diſcharge 
from his commanding officer; the deputy lieutenants and 
juſtices ſhall and may diſcharge him: And in the ſtead 
of the perſons ſo diſcharged, and alſo if there ſhall be 
any, other vacancy by death or otherwiſe, they ſhall, after 
having amended the liſts in the ſame manner as is afore- 


L2 ſaid, 
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Vacancy by de- 
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Pariſhes may 
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ſaid, cauſe alike number to be choſen by lot (except as 
as hereafter excepted) out of the liſts of ſuch places where 
the vacancies ſhall happen. 2G. 3. c. 20. / 59. 

2. And by the 19 C. 3. c. 72. Whereas by the faid 
act of 2 G. 3. c. 20. certain powers are granted to depy. 
ty lieutenants and juſtices to hold ſubdiviſion meetings, 
and to order freſh ballots for the purpoſe of filling 
up vacancies, giving ſeven days notice of fuch meetings; 
and doubts have ariſen to what caſes of vacancies ſuch 
powers extend: It is therefore enacted, that the ſaid de- 
puty lieutenants and juſtices ſhall, and are required, in 
al} cafes, when a regular diſcharge of any militia man 
ſhall be produced to them, from any commanding officer, 
certifying the reaſon of ſuch diſcharge, and that ſuch 
reaſon renders him unfit for ſervice, to proceed to confirm 
the ſame, and alſo to cauſe the lifts to be amended, and 
other perſons to be choſen to fill up ſuch vacancies, 


23 
! And if any militia man ſhall abſcond, deſert, or ab- 
ſent himſelf, and not return or be taken in three months; 
then, on certificate thereof ſrom the commanding officer to 
the deputy lieutepants and juſtices of the diviſton, they 
ſhal! hold a ſubdiviſion meeting, and ballot another: And 
if ſuch abſentee ſhall at any time return or be taken, he 
ſhall, notwithſtanding another being choſen to ſerve in his 
room, be compelled to ſerve out the remainder of his time. 
IS C. 3. 59. / 14. 

4. Provided, that if the churchwardens or overſeers of 
any pariſh, tithing or place, or of two or more pariſhes, 
tithings or places ſo added together as aforeſaid, ſhall, 
with the conſent of the inhabitants of the pariſh or pa- 
riſhes, townſhip or townſhips, hamlet, or place, taken 
at a veſtry, or at any other meeting, for ſuch pariſh, 
townſhip, hamlet or place, to be holden fur that purpoſe, 
provide and produce any volunteer or volunteers, and ſuch 
volunteers ſhould be approved by the faid deputy lieute— 


nants and juſtices ; they ſhall be then and there ſworn in 


and inrolled: and only fo many ſhall be choſen by lot, 
as ſhall be wanted to make up the whole number to ſerve 
for ſuch pariſh, tithing or place, or pariſhes, tithings or 
places. 2 G. 3. c. 20. / 45. 

Provided that no ſuch volunteer ſhall be admitted, who 
ſhall not be five feet four inches (at leaſt) in height, and 
able and fit for ſervice. 4 G. 3. c. 17. / 3. 

And if ſuch churchwardens or overt. ſhall give 
to ſuch volunteers any ſum or ſums of money to ſerve 
in the militia; they may make a rate on the inhabitants, 

by 
3 
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by the rate they now uſe for the relief of the poor ; which 
rate being approved by two juſtices, the ſaid church- 
wardens or overſeers may collect ſuch rate, and reimburſe 
themſelves ſuch ſums as they ſhall have paid with the 
conient of the ſaid inhabitants as aforeſaid ; and the over- 
plus, if any, ſhall be applied as part of the poor rate, | 
And if any ſhall refuſe to pay; one juſtice, on complaint 

thereof by ſuch churchwarden or overſeer, may levy the —_— 
ſame by diſtreſs.-—But no balloted perſon, who ſhall have | 
ſerved himſelf, or by ſubſtitute, three years, or who ſhall 
be then ſerving himſelf or by ſubſtitute, ſhall be liable to 
pay ſuch rates. 2G. 3. c. 20. / 45. 

Provided always, that any perſon who ſhall think him- 
ſelf aggrieved by ſuch rate as aforeſaid, may appeal to the 
next leſſions, in like manner as againſt the poor rate, 
{. 46. 
5 It ſhall not be lawful for any perſon (other than Penalty of in- 
ſuch churchwardens and overſeers) to contract or agree "6: 
with any per ſon, for any ſum or other conſideration, to 
indemnify or inſure any perſon liable to ſerve in the mi- 
litia, againſt ſerving therein; or in like manner to con- 
tract or agree to provide a ſubſtitute for any perſon whoa 
may be choſen by lot, or to pay the penalty of 101 by 
this act laid on any perſon choſen by lot, who ſhall refuſe 
or neglect to appear and take the oath and ſerve, or pro- 
vide a ſubſtitute ; and if any perſona ſhall offend herein, 


* be ſhall, for every ſuch contract or agreement forfeit 100], 

ies, half to the proſecutor, and half to the poor; and every 

all, {uch contract ſhall] be void. 2G. 3. c. 20. / 51. 

pa- | Provided, that nothing herein ſhall extend to prevent 

"2 any perſon choſen by lot, from procuring by himſelt 

iſh, or others, a proper perſon to ſerve as his ſubſtitute. 

ole, JA. ; R 

2 Provided alſo, that this ſhall not extend to prevent 

BY perſons of the ſame pariſh or place, or of two or more 

1 added together, from entering into ſubſcriptions amongſt 

lot, themſelves, for paying jointly for ſubſtitutes to be pro- 

8 vided for ſuch of the ſubſcribers on whom the lot may 

or fall. / 5 | 

6. And the ſaid deputy lieutenants and juſtices ſhall, — yu 
* at their laid ſubdiviſion meeting for balloting, appoint ano- — 
ny ther meeting to be held within three weeks in the ſame iarolling. 
ſubdiviſion, for ſwearing and inrolling the men. 2 C. 3, 

give 6. 20. /. 42. 
FN And ſhall iſſue out an order (C) to the chief conſtables, 

a to ditect the conſtables or other officers of each pariſh or 

by place, to give notice to every man ſo choſen to appear at 


L 3 ſuch 
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ſuch meeting; which notice ſhall be given, or left at his 
place of abode, at leaſt ſeven days before ſuch meeting. id. 


VIII. Swearirg and inrolling; and therein, of ſulſli. 
tules. 


1. At which ſaid meeting for ſwearing and inrolling, 
the conſtables ſhall attend, and make a return vpon oath 


of the days when fuch notice was ſerved. 2 G. 3. c. 20, 


42. 
F 2. Aud every perſon ſo choſen by lot ſhall, upon ſuch 
notice, appear at ſuch meeting, and there take the fol. 
lowing oath, to be adminiſtered by one deputy lieutenant ; 
and ſhall be inrolled to ſerve in the militia as a private 
militia man, for the ſpace of three years, in a roll to be 
then and there prepared for that purpoſe ; or ſhall pro- 
vice a ht perſon (to be approved by the ſaid deputy lieu. 
tenants and juſtices as aforeſ-id then met) to ſerve as his 
ſubſtitute; which ſubſtitute ſo provided, ſhall take the 


ſaid oath, and fign on the ſaid roi] his conſent to ſerve 


as his ſubſtitute, during the ſaid term. 2G. 3. c. 20. 
40. 

f Which ſaid oath ſhall be as follows: © I A. B. do ſin- 
„ cerely promiſe and (wear, that I will be faithful and 
„ bear true allegiance to his Majeſty king George, his 
heirs and ſucceliors; and I do twear, that I am a pro- 
teſtant, and that I will faithſu!ly ſerve in the militia 
within the kingdom of Great Britain, for the defence 
of the ſame, during the time for which J am inrolled, 
** unleſs I ſhall be ſooner diſcharged.” id. 

But for the purpoſes of ſwearing and inrolling, it ſhall 
be lawful for any one deputy lieutenant, at any place in 
the ſubdiviſion he uſually acts in, to ſwear and inroll any 
ſubſtitute to ſerve for any place within his ſubdiviſion ; 
provided he produce to ſuch deputy lieutenant a certificate 
under the hands and ſeals of two other deputy lieutenants, 
or of one juſtice with one deputy lieutenant, or of two 
juſtices acting in or reſiding near the ſame ſubdiviſion, 
certifying they have ſeen and do approve of ſuch ſubſtitute 
as A proper perſon to ſerve in the militia : Provided alſo, 
that the clerk belonging to ſuch ſubdiviſion ſhall and do 
attend with the roll, at ſuch (wearing and inrolliog. 
2 G. 3. c. 20. /. 62. | | 

(Provided always, that no ſuch ſubſtitute ſh+1] be ad- 
mitted and ſworn, who {hall not be five feet four jaches 
in height, and able and fit for ſervice, 4 C. 3. 4. 17. 


J. 3.) 
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And no officer ſhall, during the time the regiment, 
battalion, or independent company ſhall be out of the 
county or place to which they belong, engage any perſon 
to ſerve in ſuch regiment, battalion, or independent com- 
pany, unleſs ſuch perſon ſo engaged ſhall be a native of 


fuch county. 2 C. 3. c. 20. / 56. 
And no perſon ſhall] be accepted and inrolled unleſs he 


| takes and ſubſcribes the following oath : I A. B. 4% fe- 


lemnly ſibtar, that to the beſt of my knowledge and belief, the 
place of iny ſottlement is in the pariſh of in the county 
„ | being the county in which the ſudſtüute then 
offers to ſerve.] 22 C. 3. c. 62. 

But by the 20 G. 3. c. 44. Whereas ſeveral perſons 
have been engaged to ſerve as militia men, ſubſtitutes, 
and volunteers, in ſeveral militia regiments, battalions, 
and independent companies, out of the counties to which 
they reipeCtively belong, and not being natives of the 
ſame, and have been ſwern in and inrolled by deputy 
heutenants acting out of their reſpective counties, or by 
the chief magiſtrate or juſtices of the peace not of ſuch 
counties to which ſuch corps of militia belong; it is en- 
ated, that the engaging, {wearing in, and inrolling of all 
ſuch militia men, previous to May 15, 1780, ſhall be va- 
lid and effeCtual, and all magiſtrates and officers indemni— 
hed for ſuch their proceedings therein, 


3. If any perſon ſo choſen by lot to ſerve in the mi- Penalty of a bal- 
litia (not being one of the people called quakers) ſhall letted man 10 


refuſe or neglect to take the ſaid oath and ſerve in the 
militia, or to provide a ſubſtitute to be approved of as 
aforeſaid, who ſhall take the ſaid oath, and ſign his con- 
ſent to ſerve as his ſubſtitute ; every perſon ſo refuſing 
or neglecting hall forfeit 101 (D), which forfeiture ſhall 
exempt him from ſerving in the militia, until by rotation 
it comes to his turn. 22 C. 3. c. 62. The ſaid forfei- 
ture to be applied in the firſt place, by the deputy lieute- 
nants and juſtices as aforeſaid within their reſpective ſub- 


tuſing. 


diviſions, in providing a ſubſtitute for the perſon who ſhall 


have paid ſuch penalty; and if any part of ſuch penalty 
ſhall remain, after ſuch ſubſtitute ſhall be provided, the 
ſame ſhall be paid to the colonel or commanding officer, 
and be applied as part of the regimental ſtock. And where 
the goods of ſuch offender ſhall not be ſufficient to anſwer 
the diſtreſs, he ſhall be committed to the common gaol, 
for any time not exceeding three months, 2 C. 3. c. 20. 


J. 42, 93, 128. 
L 4 = ul 
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But by the 19 G. 3. c. 72. Whereas this puniſhment, 
when the militia are embodied, is by no means adequate, 


it is therefore enacted, that whenever any perſon drawn , 
by lot ſhall negle& to appear to be ſworn, or to find x ha 
ſubſtitute, or to pay the ſum of 101, or ſhall not have (uf. Ia 
ficient effects whereon to levy the ſame by diſtreſs, and - 
be afterwards apprehended, by watrant from any deputy 7 
lieutenant or juſlice, inſtead of being puniſhed by com- * 
mitment to the houſe of correction [to the common gail, fur 
it ſhould have ſaid], his name ſhall be entered on the * 
rolls, and he ſhall be delivered over to ſome proper of. rug 
ficer of the regiment or company, and be compelled to ly 
ſerve for the full term of three years from the time of his 41 
apprehenſion, and be liable to the ſame puniſhment for for 
afterwards abſconding, deſerting, or otherwiſe, as if he me 


had originally attended, and been duly ſworn and inrolled. 
23, 

Penalty of aſub- 4. If any perſon ſhall receive any ſum of money for 
— Aitute not ap- the purpole of ſerving as a ſubſtitute, and ſhall afterwards 
tes neglect to appear at the uſual meeting appointed for 
ſwearing the militia men, or before ſome one deputy lieu- 
tenant as aforeſaid ; he ſhall, on conviction before one 
' Juſtice, or before any deputy lieutenants at their ſaid 
meeting, not only return the ſum ſo by him taken, but 
{hall forfeit any ſum not exceeding 20 5, to be paid to the 
balloted man, or to the poor of the pariſh, at the diſcreticn 
of the juſtices or deputy lieutenants : and if he ſhall nut 
immediately pay the ſum ſo by him received, and the ai! 
penalty, he ſhall be committed to the houſe of correction 

for fourteen days. 19 G. 3. c. 72. / 11. 
Militia officers 5. If any ſerjeant, drummer, or fifer, ſerving in the 
1 militia, fhal] beat up for volunteers; the perſon who 
ſhall give orders for ſo doing, ſhall, on proof of ſuch 
beating up and ſuch orders given, upon oath before one 
juſtice, forfeit 201, half to the perſon who ſhall make 
information thereof, and the other half to be applied 
as part of the regimental ſtock; and if ſuch ſerjeant, 
drummer, or fifer, ſhall refuſe to declare upon oath be- 
tore ſuch juſtice from whom he received ſuch orders; 
ſuch juſtice may commit bim to the houſe of correction, 
for any time not exceeding three months, 2G. 3. c. 20. 


Men having b. Alt ſuch militia men, whoſe time of ſervice ſhall be 
es to dees near expiting, Curing the time that they ſhall be abſent 
urned home in = 7 

eve time, when from the county or place to which they belong, ſhall be 
en bodied. returned by the commanding officer to the county or place 


for which they ſerved, ſo as that they may * 
at 
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ſaid county by the expiration of their term, 2 C. 3. c. 


20. /. 64. 
155 the 18 C. 3. c. 59. When the militia are em- Unleſs they ſhall 
s conſent to ſei ve 


bodied, and at a diſtance from the county, riding, or cory 


place, to which they belong, the commanding officer ſhall 
apply toevery man whole time (hall be within four months 
of expiring, and who in his judgment ſhall be fit to ſerve, 
and inquire if he be willing to continue his fervice for a 
further term of three years, and for what price; and ſhall 
on the firſt day of January, March, May, Fuly, September, 
and November, reſpectively, or as ſoon after as convenient- 
ly may be, tranſmit to the clerk of the general meetings 
a lift of all ſuch as he ſhall find willing to ſerve again, and 
for what price; which liſt ſhall be ſigned by ſuch militia 
men fo conſenting, and be made in the following form: 


Name 
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And ſuch ſignature ſhall be binding on the perſon ſo 
ſianing as aforeſaid. And the clerk of the general meet- 
TI ings (hall tranſmit to each clerk of the ſubdiviſion meet- 
ings, duplicates of ſuch parts of the ſaid lifts as contain 
the names of perſons ſerving for the places within ſuch 
ſubdiviſions. And the clerk of each ſubd:vifion meetin 
ſhall forthwith give ſeven days notice for a ſubdiviſion 
meeting to be held ; at which, the whole number, whoſe 
times ſhall expire within four months of the date of the 
aid liſts, ſhall be cnoſen by lot, or otherwiſe ſupplied ac- 
cording to the ſtatutes in that behalf. And the deputy 
licutenants or juſtices preſent at the ſubdiviſion meeting 
when the men ſo choſen ſhall attend to be ſworn and 
inrolled, ſhall acquaint each man ſo choſen for any pariſh 
or place in the ſaid ſubdiviſion, if there be any of thoſe 
who are at that time ſerving for the ſame, who are willing 
to continue as ſubſtitutes, and at what price. And ſuch 
of the perſons fo choſen as ſhall be willing to give the ſaid 
price, ſhall forthwith pay into the bands of the deputy- 
lieutenants or juſtices ſuch ſum as aforeſaid, which ſhall 
be by them remitted to the commanding officer, and by 
him paid to ſuch perſons as ſhall have engaged to ſerve as 
aforeſaid : who on the receipt thereof ſhall be ſworn by a 
juſtice where the regiment, battalion, or independent com- 
pany ſhall be; who {hall certify the ſame under his hand 
and ſeal, to the commanding officer; which certificate 
ſhall be valid, as if the perſon ſo ſworn had been inrolled ; 
| and ſhall be in this form ; 


To wit. ; 7 A. B. of the pariſh of C, in the county of D, 
ired as a ſubſlitute to ſerve in the militia for 
F F of the pariſh of G in the county of H, came this day befare 
ne I. K. one of his majeſty's juſlices of the peace for the county of 
_ L, and took and ſubſcribed the following oath ; videlicet, 


I, A. B. do ſincerely promiſe and ſwear, that I will be 
faithful and bear true allegiance to his maje/ly king George, 
bis heirs and ſucceſſors; and I do ſwear that I am a pro- 

2 tflant, and that I will faithfully ſerve in the militia within 
the kingdom of Great Britain for the defence of the ſame, 
during the time which I am ſo certified for, unleſs I am ſooner 
diſcharged ; 


So help me God. 


And 


nd 
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172 
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And by the 19 G. 3. c. 72. the ſame powers, direction = 
and proviſions given by the aforeſaid act, with reſpec t e 
the balloting for proper men to ſerve in lieu of others "wo 
four months previous to the expiration of their time, when ine n 
embodied and at a diſtance from home, ſhall be continue N ce 
and given to proceed to ballot for ſuch other men, and 90 oath 
execute the powers neceſſary thereto, at any time within WW imme 
four months previous to the expiration of their time, whey and | 
the regiment, battalion, or company ſhall be within the to th 
county, riding, or place to which it belongs, or in any mont 

other county, riding, or place: and further, the command. upon 
ing officer ſhall have power to diſcharge ſuch number at of hi 


men, whoſe times of ſervice are within the time of expir;. 
tion aforeſaid, and to receive ſuch other men, in liey 
thereof, as ſhall be ſo balloted, or inrolled and {worn in 
as' balloted men or ſubſtitutes, at any time within the term 


forth 
for t 


ſo allowed, whether the regiment ſhall be within the 1 
county, or abſent from home in any other part of the with 
kingdom; and the time of the ſervice of ſuch men ſo re. .. 2 
ceived, ſworn in, and inrolled, ſhall commence at any 9 


time within the term allowed as aforeſaid, or at the end 
thereof, /. 21. 


8. By the 2G. 3. c. 20. Every militia man ſhall, if he 


to another pariſh or place, the militia whereof ſhall ſerve 
in the ſame regiment or battalion, continue to ſerve in 
ſuch regiment or battalion for the place from whence he 


removed, and ſhall not occaſion a vacancy for ſuch pariſh / 
or place, but ſhall be trained, exerciſed, and paid by the mil 
officer of the company to which the militia of ſuch pariſh rap 
to which he removed ſhall belong; and every militia man, fro 
who ſhall change the place of his abode from one county a (1 
to another county, or from one pariſh or place to another pre 
pariſh or place, the militia whereof ſhall ſerve in differ- it 
ent regiments or battalions; ſuch perſon ſhall ſerve, ant 
upon the firſt vacancy, in ſuch regiment or battalion {ut 
until his ſervice be. compleated. And he ſhal} before lie 
he change the place of his abode, give notice thereof de 
to three deputy lieutenants, or two deputy licutenants i 
together with one juſtice, or one deputy lieutenant to- me 
gether with two juſtices, at ſome ſubdiviſion meeting, 

or to one deputy lieutenant; who ſhall give to him 70 
a certificate of the time he thall have ſerved from bis fo 
inrollment; and if ſuch certificate ſhall have been given le 
by one deputy lieutenant only, he ſhal] certify the ſame to qi 


the next meeting within the ſubdiviſion ; and ſuch militia 
man ſhall produce the ſaid certificate to the deputy lieu- 
tenants 
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juſtices, at the next meeting for the ſubdivi- 
e then dwell, or to one deputy lieute- 
ion 


| c 

( | r, who ſhall certify the ſame to the nex 

eee And if any militia man, ſo chang- 
ud 


5 ice, and produce 
ing his place of abode, ſhall not give notice, p 


| ; efaid ; he ſhall, on conviction upon 
0s We er, forfeit 20 8; and if he ſhall not 
on Jiatel pay the ſame, it ſhall be levied by diſtreſs ; 
MF; ark of ſufficient diſtreſs, he ſhall be committed 
up h uſe of correction for any time not exceeding one 
N And the clerk to the ſubdiviſion meeting ſhall, 
2 tice given by any militia man of changing the place 
oh N A ee of a certificate granted him as aforeſaid, 
hich give notice thereof to the clerk of the 2 
for the ſubdiviſion to which on pris or place where 
re” N . 3 5 3 perſon choſen by lot 
to 410 the militia ſhall be compe!lable 2 3 
withſtanding he may have changed his place of abode. 


J. 22. 


9. If any perſon inrolled and ſerving in the militia Offering to ferve 


a . in the militia 
ſhall offer himſelf to ſerve and be inrolled as a ſubſtitute extra 


in any other regiment or battalion of militia 25 _ on 
proof upon oath before one juſtice, forfeit 10], 9 3 
former, to be levied by diſtteis ; and for want of ſu any 
diſtreſs, the juſtice ſhail commit him to the common g 


| for any time not exceeding three months. 9 G. 3. c. 42. 


g * whereas doubts have been conceived vera wp 
militia man who hath been inrolled in a different bun wy 
rape, wapentake, diviſion, or place, of the fame pomp 
from that in which he is bound to ſerve for himſe 3 
a ſubſtiture, could be compelled to ſeve as ſuch wit -— 
proviſions of the acts now in force for railing the mi : * 
t is declared and enacted, that ſuch inrollment a 
and valid, and that every man who hath taken the *. 5 
ſubſerided the county roll in the preſence of one ＋ y 
lieutenant and of the clerk of the general meetings (or his, 
deputy), ſhall be deemed a militia man in * 
| three deputy lieutenants, had been pieſent at the into 
ment. 11 G. 3. c. 32. f. 25 


| ſworn and in- laliſting into the 
10. By the 5 C. 3. c. 36. If any perſon, ſw — 
rolled hs hs wilitiz, {hall inliſt in his majeſty's others“ 


forces; the overſeer of the poor of the place tor which be 
lerves, ſhall, as ſoon as it comes to his N ac- 
quent the adjutant therewith; who ſhall forthwith ap- 


p'y 
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ply to a juſtice of the peace for the place for which ſuch 


perſon is inrolled, to iſſue his warrant to apprehend fuch IVE 
militia man; and ſuch adjutant may ſend the ſerjeant and — 
drummers to ſearch for and apprehend him by virtue of tort 
fuch warrant: And any juſtice for any county or place ny 
where ſuch militia man ſhall or may be found, ſhall in. =_ 
dorſe the ſaid warrant (on application made to him for 4 
that purpoſe) and cauſe the ſaid militia man to be appre. wt 
hended and brought before him, or ſome other juſtice fg * 
the county ar place where ſuch militia man ſhall be ap- 5 7 
prehended : And if it ſhall appear upon oath to ſuch jul. 5 
tice, that the ſaid perſon was inrolled to ſerve in the mi. eG 
litia, at the time of his inliſting into bis majeſty's other WIN 4... 
forces, and did not acquaint the officer inliſting him there. | J 
with ; ſuch juſtice ſhall commit him to the houſe of cor. 3 
rection of the place where he ſhall be fo apprehended, TT 
there to be kept to hard labour not exceeding thre an 
months. / 6. a 
And by the 7 G. 3. c. 17. If any officer, ſerjeant, o L 5 
other perſon recruiting for men to inliſt and ſerve in hs ma 
majeſty's other forces, ſhall wilfully and knowing]y inlif but 
any perſon, who at the time of ſuch inliſting ſhall be in- _ 
rolled and engaged to ſerve in the militia ; every ſuch in- * 
liſting ſhall be deemed null and void. And if any mia 8 
man ſhall deny to ſuch recruiting officer or other perſon, the 
that he is at the time of his offering to inliſt a militia man 10 
then actually inrolled and engaged to ſerve (which the (aid cox 
officer or other perſon is hereby required to aſk any man * 
offering to inliſt), and ſhall inliſt in his majeſty's other . 
forces; he ſhall, on conviction on the oath of one witneſs 1 
defore one juſtice for the place where ſuch perſon was in- 
rolled to ſerve in the militia, be committed to the com- 
mon gaol of ſuch place for any time not exceeding fix th 


months, over and above any penalty or puniſhment to ve 
which he ſhall be otherwiſe liable by law; and from 
the day on which his engagement to ſerve in the militia 
ſhall end, and not ſooner, ſhall belong to the corps of his 
majeſty's other forces into which he ſhall have been ſo in- 0 
lifted. J. 18. 0 


Soldier in there- 11. If any perſon ſerving in the regular forces ſhall of- 
| 9 gn fer himſelf to ſerve and be inrolled as a ſubſtitute in the 
Mi. militia; he ſhall, on proof upon oath before one juſtice, 
forfeit 10 l, to the informer, to be levied by diſtreſs; for 
want of ſufficient diſtreſs, the juſtice ſhall commit him to 
the common gaol for any tinre not exceeding three months. 


9 G. 3. c. 42. /. 48. 
| 12, If 
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12. if 


in the militia.z it ſhall be lawful for one juſtice, 
ae. upon oath by ſuch ſervant, to order ſo much of 
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| 7 - Servant ſervi 
12. If any ſervant, hired by the year or otherwiſe, ſhal] ae gn _ 
1. paid his wages. 


his wages as ſhall appear to ſuch juſtice to be due, to be 

immediately paid him by his maſter or employer, in pro- 

ortion to the ſervice he has performed; and ſhall proceed 

3 as is directed by the ſtatute of 20 C. 2. c. 29. 

2. c. 20. /. 50. Tm i : 
17 W ter 0k that no militia man, having ſerved SG — 
5 a ſubſtitute, ſha)! by ſuch ſervice be excuſed from ſerv- {Mu 
ing for himſelf, when he ſhall be choſen by lot. 2 G. 3. 
: « 6 : | . . .* 

5 75 192 perſon, having ſerved perſonally or by ſub- — 
ſtitute three years in the militia, ſhall be obliged to ſerve 

again, until by tatation it comes to his turn. 2 G. 3. 

20. /. 78. | 

i Ae any ſubſtitute ſhall, after having been ap- 

proved as aforeſaid, before the expiration of the term for 

which he was to ſerve, die, or be appointed a ſerjeant, 


or be legally diſcharged; the perſon for whom he ſerved 


| ſhall not be obliged to ſerve himſelf, or to find another; 


but ſuch vacancy fhall be filled up, as in caſe of vacan- 
cies occaſioned by the death or diſcharge of perſons ſerv- 


| ng for themſeves. /. 61. 


15. Note, After every ſubdiviſion meeting, the clerk of a grow 
the laid meeting ſhall, within fourteen days after each , 7. che 
meeting, tranſmit to his majeſty's lieutenant fair and true lieutenant. 


copies of the rolls ſigned at the ſaid meetings, 2 G. 3. 


c. 20. /. 70. 


IX. Forming ile militia into regiments and companies. 


1. Within one month after the rolls are ſo returned from lato regiments 
the deputy lieutenants and juſtices as aforeſaid (to the ſecond 
general meeting), there ſhall be a third general meeting; at 
which they hall form and order the militia into regiments; 
conſiſting, where the number of militia men will admit the 
lame, of twelve, but in no caſe of leſs than eight companies, 
of 80 men at the moſt, and 60 men at the leaſt, of per- 
lons living as near to each other as conveniently can be; 
and ſhall poſt to each company proper officers commiſſion- ; 
ed and qualified as aforeſaid ; that is to ſay, the field offi- 
cers of a regiment ſhall be one colonel, one lieutenant 5 
colonel, and one major; and where the number of private 
men ſhall amount to five companies, or to any number 
under eight companies, ſuch militia ſhall be formed into 
« battalion, with one lieutenant colonel, and one major, 


and 
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and no other field officer; and where the number of priyat 
men ſhall amount to three companies, or to any nun. 
ber under five companies, ſuch militia ſhall be form. 
ed into a battalion with one lieutenant colonel or major, 
and no other held officer: And in each regiment or bat. 
talion of militia a number of captains, lieutenants, and 
enſigns, equal to the number of companies in ſuch regi. 
ment or battalion (grenadier companies excepted, where. 
in there ſhall be one captain and two lieutenants). 2 6.3 
c. 20. /. 95, 96. | | 

But by the 18 G. 3. c. 59. Where a battalion is com- 
manded by a lieutenant colonel, who ſhall have been 
commandant of the ſame for five years or longer, the lord 
lieutenant, with the conſent of his majeſty, may give tg 
ſuch lieutenant colone] commandant a commiſſion of co- 
lonel. / 6. | 

And in all counties where the number of men are (uf. 
ficient to form four companies, but not ſufficient to form 
a regiment, his majeſty's lieutenant may appoint tuo 
perſons legally qualified to ſerve without pay as field of- 
ficers in [ack battalion, with the ſame rank as if the 
number were ſufficient to form a regiment. / 21. 

2. Where the number ſhall not be ſufficient to form 2 
regiment or battalion ; they ſhall be formed into inde- 
pendent companies, each company to conſiſt of 8o private 
men at the moſt, and 60 private men at the leaſt, wich 
one captain, one lieutenant, and one enſign, to cach 
company : And his majeſty may join together any num- 
ber of ſuch independent companies, and therewith form a 
battalion, or incorporate them with any regiment or bat- 
talion, but ſo as the number of companies in ſuch regi- 
ment or battalion do not exceed, or fall ſhort of, the 
number of companies of which a regiment or battalion is 
herein before allowed to conſiſt. 2 G. 3. c. 20. / 97- 

And by the 18 G. 3. c. 59. In all counties where the 
number of men is ſufficient to form two companies only, 
the eldeſt captain ſhall rank as major, but ſhall only be 
intitled to the pay of captain: and no clerk ſhall be al- 
lowed where the number of men is ſufficient to form only 
one or two companies, but the receiver general ſhall pay 
the money 2 0 for ſuch number of men to the com- 


manding officer of ſuch company or companies, who ſhall 


account with him for the ſame, /. 3. 
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X. Training and exerciſe. 
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i. The militia ſhall be-trained and exerciſed in manner At what times, 


tyllowing ; that is to ſay, by regiment or battalion twice 
in a year, 14 days at each time, or once in a year, for 28 
days together, as ſhall be directed by his majeſty's lieu- 
tenant and two deputy lieutenants, and on the death or 
removal or in the abſence of his majeſty's lieutenant, by 
three deputy lieut-nants, at ſuch time and place, as ſhall 
be leaſt inconvenient to the public, to be by them ap- 
pointed at a general meeting: And during ſuch time, all 
the proviſions in any act for puniſhing mutiny and deſer- 
tion and for the better payment of the army and their 
quarters, ſhall extend to and take place in reſpect of the 
officers and private men of every regiment or battalion 
but not to extend to life or limb. 2 G. 3. c. 20. .. 99. 


2. And notice of the time and place ſhall be ſent by Notice of the 
the clerk of the general meeting to the chief conſtables, time an! places 


> | 
with directions to forward the ſame to the conſtables or 


ther officers of the ſeverz! pariſhes or places; who ſhall 
cauſe ſuch notice to be fixed on the doors of their churches 
or chapels reſpectively; or if any place being extra- 
parochial, ſhall have no church or ghapel belonging to 
it, on the door of the church or chapel of ſome pariſh or 
place thereto adjoining. 2 G. 3. c. 20. /. 103. 


3. And all ſuch militia men ſhall duly attend, at the Due attendance 


rims and places of exerciſe ſo to be appointed, 
fe 20. /. 103. 


2 C. 3. there, 


4. And if ariy militia man (not labouring under any Penalty of ot 
\ntirmity incapacitating him) ſhall not appear; he may appearing; Un C2e 


he apprehended, without any previous ſummons, by war- 
rant from one juſtice of the fame county or place, or of 
any other county or place within which ſuch offendec 
ſhall de found, on oath made before ſuch juſtice, that 
luch militia man did not appear at the time and place 
aforeſaid, and on producing alſo to the juſtice a certificate 
igned by the clerk of the ſubdiviſion meeting, that it ap- 
pears to him by the roll in his cuſtody, that the ſaid de- 
faulter is, or at the time of the offence committed was a 
militia man for the county wherein he ought to Have ap- 
peared as aforeſaid, mentioning in ſuch certificate the 
date of his inrollment; and upon proof on oath made 
de fore the faid juſtice of the handwriting of the ſaid clerk : 
And if any militia man fo apprehended as aforefaid, ſhall 
not prove to the ſatisfaction of the ſaid juſtice, that he 
did at the time appointed for ſuch appearance labour un- 

Ver. III. NI det 


ſerting. 
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der ſome infirmity incapacitating him; or that he had 
then changed his place of abode and removed upon notice 
and certificate as is above directed, into the ſubdiviſion 
wherein he ſhall be dwelling at the time of his being ſo 
apprehended ; or that he, at the time of ſuch default of 
appearance, was inrolled alſo to ſerve in the militia of 
ſome other county or place, and hath thereby forfeited 
and paid the penalty of 10], inflicted for that offence by 
the 4 G. 3. c. 17; he the ſaid defaulter (not making ſa- 
tisfactory proof as aforeſaid of one or other of the ſaid 
three cauſes of excuſc) ſhall ſtand immediately convicted 
dy the ſaid juſtice before whom he ſhall be brought (whe. 
ther the ſaid juſtice be of the ſame or of fome other county 
or place); and the ſaid juſtice ſhall then require and de- 
mand of him the tmmediate payment of the penalty of 
201; and on refuſal or neglect to pay the ſame into the 
hands of the ſaid juſtice, or of ſuch perſon as he ſhall 
then direR, for the uſe of the regiment or battalion where. 
in ſuch defaulter was inrolled, to ſerve as part of the 
common ftock of ſuch regiment or battalion, the ſaid 
Juſtice ſhall commit him to the common gaol of the coun- 
ty or place where he ſhall be ſo convicted, there to re- 
main without bail or mainprize for fix months, or until 
he ſhall have paid the ſaid penalty of 201. 2G. 3. c. 20, 
J. 103. 5 C. 3. c. 34. / 15. 

And if any militia man, having joined the corps, ſhall 
deſert during the time of annual exerciſe, and not be 
apprehended during the time of ſuch exerciſe ; he. ſhall 
incur the penalty and be ſubject to the puniſhment above 
inflicted on militia men not joining their corps. 4 6. 3. 
f 17. . 6. | 

And one juſtice, in any county or place where ſuch 
deſerter ſhall be found, may proceed againſt him in the 
ſame manner, and execute the like powers, as in the caſe 
of not appearing at the annual exerciſe.» 5 G. 3. c. 34 
a: > 
7 And whereas doubts have arifen whether any principal 
or ſubſtitute who ſhall neglect to join the corps, or who 
after having joined it ſhall deſert or abſent himſelf before 
the expiratioa of the term for which he was ſworn and 
inrolled, can be taken up and punifhed after the expira- 
tion of the ſaid term; it is enacted, that every principal, 
ſubſtitute, and volunteer, {hall faithfully perform his 
three years ſervice: And if he ſhall abſcond, or deſert, 
or abſent himſelf from his duty, before the expiration of 
the time for which he was inrolled, whenever he is taken, 
he ſhall be ſubject to be puniſhed for ſuch default or de- 


ſertion, and ſhall be obliged to complete the remainder of 


I his 


his « 
ſuch 
A 


taki 


niar 
for 


families; it is therefore enacted, that every ſub 
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his three years ſervice which was unexpired at the time of 
ſuch his default or deſertion. 18 C. 3. c. 59. / 12. 

And whereas ſeveral perſons have made a practice of 
taking money to ſerve, and have deſerted, and the penn 
niary penalty on ſuch perſoris in general cannot be Jevied 
for want of ſubſtance, and the alternative of fix months 
impriſonment tends not only to corrupt their morals, but 
is a loſs to the public as well as to their families, and alſo 
a great expence to ſuch pariſſ as is obliged to py ork ſuch 


itute wha 
ſhall deſert, whenever he ſhall be taken, over and above 


| ſuch military puniſhment as ſhall be inflicted on him, 


{hall ſerve for three years to be computed from the day on 
which he was apprehended : and the commanding officer 
ſhall order notice to be given to the clerk of the fubdivi- 
ſion in which he is engaged to ſerve, of his deſertion, and 
the time of his apprehenſion, that he may make a freſh 
entry of his name in the roll to ſerve for three years from 
that time. /. 13. 

Provided, that no officer or priyate man ſhall be liable 
to any penalty or puniſhment, on account of his abſence 
during the time he ſhall be going to vote at any election 
of a member to ſerve in parliament, or returning from 
ſuch election, 2 G, 3. c. 20, / 111. 
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5. And when the militia ſhall be called out to be trained Carriagots 


and exerciſed, it ſhall be lawful for a juſtice of the peace, 
being duly thereunto required by an order from his ma- 
jeſty, or from his majeſty's lieutenant, or a deputy lieu- 
tenant, or from the colonel or other chief commiſſion of- 
ficer upon the place, of any regiment, company or de- 
tachment of militia, to iſſue out his warrant under his 
hand, to the chief conſtables, petty conſtables or other 
officers of the hundreds, pariſhes, tithings or places, 
from, thro', near or to which, any ſuch regiment or com- 
pany of militia men, or any detachment thereof, ſhall be 
ordered to march, requiring them to make ſuch proviſion 
for carriages of the arms, clothes, accoutrements, powder, 
match, bullets, or other warlike materials, with able men 
to drive ſuch carriages, as is and are mentioned in the 
ſaid order; but in caſe ſuch ſufficient carriages and men 
cannot be provided within any ſuch county, 1iding, hun- 
dred, rape, lath, wapentake, diviſion, pariſh, tithing, or 
place; then the next juſtice ſhall, upon ſuch order as 
aforeſaid being ſhewn unto him, ifſue his warrant to the 
chief conſtables, petty conſtables, or other ſuch officets 
of the next county, riding, hundred, rape, lath, wapen- 
take, diviſion, pariſh, tithing, -or place, for the purpoſes 
| M232 afore · 
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a ſoreſaid, to make up ſuch er of carriages, 2 G.4, 
c. 20. f. 123 
Au gen lieutenant, deputy lieutenant, colonel or 
other chief. commiſſion officer upon the place, who by 
virtue of the ſaid warrant from the ſaid juſtice ſhall de. 
mand ſuch. carriage of ſuch officer as aforeſaid, ſhall at 
the ſame time pay down to him in hand for the uſe of 
the perſon who ſhall provide ſuch carriages and men, 
the ſum of 15 for every mile any waggon with. five horſes 
ſhall travel; and 15s for every mile any wain with ſix 
oxen, or with four oxen and two horfes, ſhall travel; 
and 9d for every mile any cart with four horſes ſhall 
travel; and ſo in proportion for carriages drawn by a leſs 


number of horſes or oxen : for. which the officer ſhall give 


a receipt. id. 

And ſuch chief conſtable, petty conſtable, or other of- 
ficer, ſhall order and appoint ſuch perſon or perſons hay- 
ing carriages within their reſpective diviſions, as they 
{hall think proper, to provide and furniſh ſuch carriages 
and men according to ſuch warrant; which perſon fo 
ordered ſhall provide and furniſh the ſame accordingly, 
for one day's journey and no more. id. 

And in caſe the ſaid chief conſtables, petty conſtables, 
or other officers, ſhall be at any charges for ſuch car- 


riages, over and above what is ſo received by them of the | 


laid lieutenant, deputy lieutenant, colonel, or other chief 
officer as aforeſaid ; ſuch overplus ſhall be borne by each 
county, riding or place, where ſuch additional expeace 
ſhall be incurred, and be repaid to them without fee by 
the treaſurer out of the public ſtock, id. 

And if any ſuch chief conſtable, conſtable, or other 
officer, ſhall wilfully neglect or refufe to execute ſuch 


warrant z or if any perſon appointed by fuch chief con- 


ſtable, conſtable, or other officer, to provide or furniſh. 


any ſuch carriage and man, ſhall wilfully negle& or te- 


fuſe to provide the fame; he ſhall forfeit a ſum not ex- 
ceedirig 408, nor leſs than 20s, to the uſe of the poor of 
the pariſh or place where ſuch offence ſhall be committed: 

the ſame to be heard and determined by two juſtices; and 
the penalty to be levied by their warrant by diſtreſs. 


fe 124. 


6. It ſhall be lawful for the mayors, bailiffs, con- 


ſtables and other chief magiſtrates and officers of cities, 


towns, pariſhes, tithings, villages, and other places, and 
in their default or abſence for a juſtice of the peace in- 
habiting in or near ſuch place, and for no others; and 
they are hereby required, to quarter and. billet the officers 


2 | and 
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end private men, at the times when they ſhall be called 
out to annual exerciſe, in inns, livery ſtables, alehouſes, 
victualling houſes, and all houſes of perſons ſelling bran- 
dy, ſtrong waters, cyder, wine, or metheglin, by retail; 


* on application to them made by the lieutenant, or by the 
2 colonel or commanding officer. 2 G. 3. c. 20. / 100, 
* In like manner, the ſerjeants, drummers, and fifers, 
ſix ſhall b leted; and the occupiers of the houſes where 
we they be bil.eted, ſhall provide for them, at ſuch 
hall times for which no proviſion has by law been made for 
lelz that purpoſe, convenient lodgings only. , 101. 
7. And whereas it would be conducive to the preſerva- $toppages of pay 
She tion of order and diſcipline during the time of annual ex- durine the time 
of. erciſe, of great convenience to the corporals and private ” e 
Wy men in ſupplying them with neceſſariss, and of eſſential 
"he utility to their families, if the captains or command- 
g w ing officers were enabled to ſtop a limited part of the dai- 
* ly pay of ſuch corporals and private men; it is enacted, 
aly, that it ſhall be lawful for every captain or commanding 


officer of the militia, to put the corpotals and private 


"Pu | men of his company under ſtoppages, not exceeding 6d a 
Fs day, for the purpoſes aforeſaid : Provided, that ſuch cap- 
ris tain or commanding officer ſhall account with the ſaid 


hief corporals and private men for the ſaid ſtoppages, before 
; they ſhall be diſmiſſed from the ſaid annual, exerciſe ; 


wn having firſt deducted what ſhall have been laid out for 

4" them for neceſſaries and repair of arms damaged by their 

BOP neglect. 4 G. 3. c. 17. /. 7. | | 
* 8. All muſkets delivered for the ſervice of the militia _ * 45 
ſuch ſhall be marked with the letter M, and the name of the tg . 
vg 755 or place te which they belong. 2 C. 3. c. 20. 

i 108. | £4 

5 And the captain of each company fhall keep in his own 

Ay cuſtody, or leave and depoſit with the ſeveral ſerjeants 

or of delonging to his company, or with ſuch perſons as the 

N laid captain ſhall appoint, the arms, clothes, and ac- 

uy coutrements provided for his company; and the church- 


wardens of every pariſh or place where the ſaid arms, 
clothes and accoutrements are ſo depoſited, or one. of 
them, ſnall provide at the expence of ſuch pariſh or place, 
a cheſt, ia which ſuch captain, ſerjeant or other perſon 
ſo appointed as aforeſaid ſhall keep the ſaid arms in ſome 
dry part of his houſe or dwelling, under lock and key; 
and another cheſt in which he ſhall keep under lock and 
key the ſaid clothes and accoutrements : and the [erjeant 
« other perſon appointed to train and diſcipline the men, 
wall take care that after exerciſe every militia man ſhall 


M 3 clean 
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the ſame, 


his captain, or to ſuch perſon as fhall be appointed 
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cleat) and return his arms, clothes and accoutrements; to 


aforeſaid to receive the ſame. + 104, 

And if the ſerjeant; or other perſoh appointed by any 
captain of the militia to receive and keep in his cuſtody 
the ſaid arms; clothes and accoutrements, ſhal] not com- 
plain within three days to a neighbouring juſtice, of any 
Militia man's not having returned his arms, clothes and 
accoutrements as before directed; he fhall, on conviction 
before one juſtice, forfeit 20s, which if he {hall not im- 
mediately pay, the ſame fhal} be levied by diſtreſs by 
warrant of ſuch juſtice, /. 112. 

Provided, that his majeſty's lieutenant, or in his abſence 
three deputy lieutenants may by their warrant employ 
ſuch perſons as they fhal! think fit, to ſeize and remove 
the arms, clothes and accoutrements, belonging to the 
militia, whenever ſuch lieutenant or deputy lieutenants 
ſhall judge it neceſſary to the peace of the kingdom; and 
to deliver the fame into the cuſtody of ſuch perſons, u 
the ſaid lieutenant or deputy lieutenants ſhall appoint to 
receive the ſame, fot the purpoſes of this act. /. 105. 

And if any ferjeant, or any other perſon intruſted by 

the captain, with the cuſtody of any arms. clothes or ac- 
coutremetits belonging to the militia, ſhall deliver any of 
them out, unleſs for exerciſing the men, or by the com- 
mand of his ſuperior officer ; it ſhall be lawful for two 
juſtices, to commit him to the common gaol, for any 
time not exceeding Ix months. £ 106. a 
all ſell, pawn, or loſe 
any of his arms; clothes or accoutrements; he ſhall, on 
conviction before one juſtice, forfeit a ſum hot exceeding 
31, and if he ſhall not immediately pay the ſame, fuch 
juſtice ſhall commit him to the houſe of correction for 
one month, and until ſatisfaction ſhall be made for the 
ſame ; and if he ſhall not be of ability to make ſuch ſa- 
tisfaction, then for the ſpace of three months; 2 G. 3 
. | 
And if any militia man ſhall refuſe or negle& to return 


his arms, clothes and accoutrements in good order, to his 
captain; or to ſuch perſon as ſhall be appointed as afore- 
ſaid to receive the ſame, whenever demanded ; he ſhall, 
on conviction before one juſtice, forfeit, 108, and if he 
ſhall not immediately pay the ſame, ſuch juſtice ſhall 
commit him to the houſe of correction for any time not 

exceeding fourteen days. / 109. 
And tif any perſon ſhall knowingly and willingly buy 
take in exchange, conceal or otherwiſe receive, contrary 
te 


return 
to his 
afore- 
» ſhall, 
| if he 


e ſhall 


me not 


* buy, 
ntrar) 
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to the true intent and meaning of this act, any arms, 
clothes or accoutrements belonging to the militia, upon 
any account or pretence whatſoever ; he ſhall, on con- 
viction before one juſtice, forfeit 51, and if he ſhall not 
immediately pay the ſame, the ſaid juſtice ſhall levy the 
ſame by diſtreſs; and for want of diſtreſs, ſhall commit 
him to the common gaol for three months, or ſhall cauſe 
him to be publickly whipt, at the diſcretion of ſuch juſ- 


tice. / 110. 
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10. And the ſerjeants ſhall receive all their military Penalty on non- 
orders with reſpect to training the militia men under 
their care, from the adjutants, and their ſuperior offi- 
cers; and ſhall report from time to time all crimes and 
miſdemeanors of the ſeveral militia men under their com- 
mand, to their adjutant or ſuperior officers, or to any two 
deputy lieutenants, or to ſome civil magiſtrate, as the caſe 


ſhall require, 2 C. 3. c. 20. / 113. 


And if any non- commiſſion officer ſhall be negligent in 
his duty, or inſolent, or diſobedient to the orders of the 
adjutant, or other his ſuperior officer, and be thereof con- 
victed as aforeſaid upon the oath of the adjutant or other 
ſuperior officer before one juſtice ;. he ſhall forfeit any ſum 
not exceeding 308, at the diſcretion of ſuch juſtice; and 
if he ſhall not immediately pay the ſame, the ſaid juſtice 
ſhall commit him to the houſe of correction for fourteen 
days; and his majeſty's lieutenant may diſcharge ſuch 
non-commiſſion officer if he ſhall think fit. , 114. 

11. And the colonel or commanding officer of every re- , % 
giment or battalion of unembodied militia ſhall, as often ee 
as they ſhall be called out to exerciſe, return to his ma- lieutenant. 
jeſty's lieutenant a true ſtate of ſuch tegiment or battalion. 


2 C. 3. e. 20. f. 102. 


commiſſion offi- 
cers not doing 
their duty, 


12. And alſo ſhall, within thirty days after the exer- ,,,,..... fe- 


ciſe ſhall be finiſhed, tranſmit to one of the ſecretaries of crea y of tate. 


ſtate, a return ſigned by him, of the ſeveral officers, non- 
commiſſion officers, and private men, who were inrolled 
and did ſerve at the time of exerciſe aſoreſaid, in manner 


and form following : 


Return 
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| a return ſigned by him, of the ſeveral officers, non- com- 
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And in the ſaid return be ſhall ſpecify the number of 


days on which each of the commiſſioned officers was 


preſent during the time of annual exerciſe; and the ſecre- 
taries of Nate ſhall cauſe copies thereof to be annually 
laid before both houſes of parliament : which part of the 
return ſhall be in this form, 


N of days. 


Colonel — | EZ 
Lieutenant colonel 

Major — — —— 
Firſt captain 
Second captain 


And ſo of the reſt. 9 G. 3. c. 42. / 51, 52. 


13. He ſhall alſo, within 30 days after the exerciſe Return to the 
ſhall be finiſhed, tranſmit to the auditor of the exchequer —— * 
miſſion officers and private men, who were inrolled and 
did ſerve at the time they were ſo exerciſed, in like man- 
ner as to a ſecretary of ſtate, 10 G. 3. c. 9. /. 8. 

14. Finally, his majeſty's lieutenant or three deputy Return to the 
lieutenants ſhall, on or before Dec. 25, certify to the 999%: 
clerk of the peace, that the militia for ſuch county or 
place has been raiſed, and when and at what time the 
ſame was firſt raiſed; the names, number, and rank of 
officers, and the number of priyate men, in the year when 
ſuch certificate is made, apd the time of exerciſe in that 
year, Which certificate the clerk of the peace ſhall de- 
liver to the juſtices at their ſeſſions, to be held next after 
the ſaid 25th of December, on the day on which ſuch ſeſ- 
ſions ſhall be opened; and ſhall file the ſame amongſt the 
records, that the true ſtate of the militia in that county 
may appear. 6 G. 3. c. 30. . 20. 9 G. 3. c. 42. / 18. 

And he ſhall, within 14 days after the ſaid ſeſſion, 
tranſmit to the commiſſioners of the treaſury, and alſo to 
the receiver general, a copy ſigned by ſuch clerk of the 
peace of every ſuch certificate ſo delivered to him. / 23. 

And if he ſhall negle& or refuſe to receive, deliver, 
hle, record, or tranſmit any ſuch certificate; he ſhall for- 
feit 5001, to him who ſhall ſue; and ſhall forfeit bis of- 
fice, and be incapacitated. / 24. | 
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17 Cloathing and pay. 


The pay of the embodied militia will be ſpecified whey 
we come to treat of their being drawn out into actual 
ſervice. 


The pay of the unembodied militia is directed by annual 
acts. That which is here ſpecified is the 21 C. 3. c. 21, By 
which it is enacted, that in every place where the militia i; 
or ſhall be raiſed, the receiver general of the land tax for 
ſuch place ſhall iſlue and pay as followeth :—PFor the pay of 
the ſaid militia tor 4 calendar months in advance, at the 
rate of 6s a day for each adjutant; Is for each ſerjeant, 
with the addition of 2s 6d a week for each ſerjeant major; 
6d a day for each drummer, with the addition of 6 d a day 
for each drum major ; and at the rate of 6d a month for 
each private man and drummer for defraying contingent 
expences, one penny whereof to be applied to the hoſpital 


and for half a year's ſalary for the clerk of the regiment or 
battalion at the rate of 50 a year; and to the clerk of the 
general mectings at the rate of 51 5s for each meeting; 
and to the ſeveral clerks of the ſubdiviſion meetings at the 
rate of 11 1s for each meeting; and alſo for cloathing, 
after the rate of 31 108 for each ſerjeant, and 21 for 
each drummer, with the addition of 11 for each ſerjeant 
major and drum major; and with reſpe& to the private 
militia men, where they have not been cloathed within 
three years, at the rate of 11 10s for each private man.— 
Provided nevertheleſs, that in any place where pay has 
not yet been iſſued, no pay ſhall be iſſued, until his ma- 
jeſty's lieutenant, or in his abſence three deputy lieu- 
tenants, ſhall have certified to the commiſſioners of the 
treaſury, and to the receiver peneral of the land tax, that 
three fifths of the number of private men have been in- 
rolled, and that three fifths of the proportion of their 
commiſſion officers have accepted their commiſſions and 
entered their qualifications, 

All which ſums of money aforeſaid (except what ſhall 
be due to the clerks of the meetings, and except what 
ſhall be due for cloathing) ſhall, where the militia has 
never been embodied, be paid by the receiver general into 
the hands of the clerk of the regiment or battalion, on 
his producing bis warrant of appointment to ſuch office 
under the kand and ſeal of his majeſty's lieutenant ; and 


where 
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where the militia has been embodied, into the hands of 
the clerk of the regiment or battalion, on his producing 
his warrant of appointment to ſuch office under the hand 
and ſeal of the colonel, or, where there is no colonel, of 
the commanding officer, notwithſtanding ſuch militia ſhall 
have been diſembodied ; and where the militia ſhall be 
formed into independent companies, ſuch ſums ſhall be 
paid by the receiver general into the hands of the reſpec= 


þ tive captain of ſuch independent company, or to ſuch 


perſon as ſuch captain ſhall authorize to receive the 
ſame. 

And the ſaid receiver general ſhall alſo, within 14 days 
aſtet the expiration of the third calendar month from the 
time ot the ſaid firſt payment, make a ſecond payment 
for four calendar months in advance; and within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid ſecond payment, make a third payment 
for four calendar months in advance for the pay and 
contingent expences of the militia, and for the allowances 
to the regimental or battalion clerk : and the receipt of 
ſuch clerk, and of ſuch captain of an independent com- 
pany or of the perſon authorized by him as aforeſaid to 
receive the ſame, ſhall be a ſufficient diſcharge to the re- 
ceiver general. ; 

And the clerk of the regiment or battalion ſhall forth- 
wich, after the receipt of ſuch ſums as aforeſaid, pay or 
cauſe to be pa d one calendar month's pay in advance to 
the adjutant; and to the captain or commanding officer 
of each company two months pay in advance for the ſer- 
jeants, and drummers ; and alſo to the commanding officer 
of the company to which the ſerjeant major and drum 
major ſhall belong, two months pay in advance for ſuch 
ſerjeant and drum major; and ſo from time to time fa 
— as any money on that account ſhall remain in his 

ands, | 

Which pay, every ſuch captain or commanding officer 
ſhall diſtribute to each perſon belonging to his company, 
as it ſhall become due; and ſhall once in every year give 
in to the clerk of the regiment or battalion (or if captain 
of an independent company, to the receiver general) an 
account of the ſeveral payments he ſhall have made in 
purſuance of this act, according to the following form: 


County 
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County of — Dr. 

To caſh receiv- ] l. s. d. 
ed of Mr, — 
regimental or bat- | 
talion clerk, or re- | | to the 
ceiver general (as | of — following. 
the caſe ſhall be) | Ditto as ſerjeant 
for two months major, 
pay in advance. } Paid drum- 
mer —— days at 
6d, from the 6 
of 


Per Contra r. 
Paid ſerjeant — ) 1. s. d. 
for days pay 


from the — day of, . 


4 


—ͤ — 


to the 


— 
following. 


Ditto as drum ma- 3 
jor. 0 oy 


And ſhall pay back to the ſaid clerk or to the receiver 
general, as the caſe ſhall be, the ſurplus (if any) ie- 
maining in his hands. 

Provided, that in caſe the commanding officer of any 
regiment, battalion, or independent company ſhall certif 
in writing to the clerk of the ſame, that he hath diſcharged 
any ſerjeant or drummer as unfit for ſervice; in ſuch caſe 
no pay ſhall be iſſued for the perſon ſo diſcharged, until 
another be duly appointed by bim : And that no payment 


be made to any ſerjeant or drummer who hath been ſo 


diſcharged, or who hath not previouſly been approved of 
by the commanding officer, in caſe ot vacancy by death 
or otherwiſe. 

And the clerk of each regiment or battalion, out of the 
money hereby directed to be paid to him for defraying 
the contingent expences, ſhall yearly pay to the colonel or 
commanding officer one penny per month for each pri- 
vate man and drummer, for defraying the hoſpital expences 
during the time of the mens being abſent from home on 
account of their annual exercile ; and ſhall from time to 
time pay ſach ſums as may be neceſſary for the repair of 
arms, and the carriage and removal thereof, upon an order 
in writing ſigned by the colonel or commanding officer; 
and apply the reſidue for the general uſe and benefit of 
the regiment or battalion, in ſuch manner as the field 
officers and captains thereof, or the greater part of them, 
{hall direct : and ſhall yearly make up an account of all 
ſuch money and the expenditure thereof, and. deliver the 
ſame to the colonel or commanding officer, to be by him 

examined, 


exam) 


and fi 


fuch | 
ney- 
Ar 


conti 
de in 


index 


year] 


neral 


| ner | 


fitior 
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examined, allowed, and ſigned ; which account fo allowed 
and ſigned ſhall be the proper voucher and acquittal of 
fuch clerk, for the application and diſpofal of ſuch mo- 


ney- 
Hp the money hereby directed to be iſſued for the 


| contingent expences of each independent company fhaſl 


he in like manner applied to the particular ufe of ſuch 


independent company by the captain thereof; and ſhall 


yearly be in like manner accounted for to the receiver ge- 
neral, whoſe allowance of ſuch account ſhall in like man- 


ner be the proper voucher for the expenditure and diſpo- 


fition thereof. 

And the ſaid regimenta] or battalion clerk may retain 
to his own uſe, out of the money fo by him received, ſuch 
further ſums as ſhall complete the allowance here m before 
made for his ſalary. | 

And the receiver general, fo ſoon as he ſhall receive a 


Warrant under the hand of the colonel or commanding of- 
f cer certifying the receipt of the cloathing, and an order 
ſtom the ſaid colonel or commanding officer for the mo- 


ney due for the ſame payable to the perfon who furniſhed 
the ſaid cloathing, ſhall pay the ſum mentioned in ſuch or- 


der to the perſon intitled to receive the ſame; who ſhall 
give a receipt: Which warrant, order, and receipt, ſhal! 


be a diſcharge to the receiver general, 
And whenever his majeſty's lteutenant, or any three or 


| more deputy lieutenants, ſhall have fixed the days of 
| exerciſe , they ſhall, as ſoon as may be, certify the ſame 


to 


——— 


* Here ſeems to be a miſtake. The days of exerciſe are to 
be fixed (as is above expreſſed) by his majeſty's lieutenant and 
two or more deputy lieutenants, and on the death or removal 
or in the abſence of his majeſty's lieutenant by three or more 
deputy lieutenants, at a general meeting. This clauſe ſup- 
poſeth, that his majeſty's lieutenant alone, or any three or 
more deputy lieatenants, may appoint ſuch time. By the ſta- 
tute of 3 G. 3. c. 10. power was given tor that particular year, 
by reaſon of inconveniencies that might happen from waitng 
until the time then limited for the general meeting, to his ma- 
jeſty's lieutenant on or before the zoth of April to fix the time 
for training and exerciſe ; and if he ſhould not within that time 


hx the ſame, then three or more deputy lieutenants were 


to do it. And in that caſe theſe words were proper 


Whenever his majeſty's lieutenant, or ary thr-2 or more 
** deputy lieutenants, ſhall have fixed the days of exer- 
£6 ciſ- 
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to the receiver general, ſpecifying the number of men, 
and the number of days . they are to be abſent fron 
home on account of ſuch exerciſe ; which receiver ge, 


neral ſhall, within 14 days after the receipt of ſuch cer. 


tificate, pay to the clerk of the regiment or battalion, at 
the rate of 78 6d a day for each captain, and at the rats 
of 3s 6d a day for each lieutenant, and of 38 a day for each 
pu?” cop and alſo at the rate of 1s a day for each privy 
man, with the addition of 6d a day for each cerperal, 
for the number of days they ſhall be abſent on account 
of exerciſe; and in ſuch counties where there ſhall be 
independent companies only, the receiyer general ſhall 
pay to the captains of the independent companies, at 
the rate of 78 6d a day for each captain, and ſo of the 
reſt ; and the ſaid regimental or battalion clerks ſhall 
forthwith pay to each captain of the ſaid regiments or 
battalions the proportion of pay belonging to each cap- 


tain, and likewiſe the pay belonging to their reſpeRizg 


companies, | 

And each captain ſhall make up an account of all mo, 
ney by him received on account of ſuch exerciſe, accord, 
ing to the following form; 


County of =— Dr. Per Contra——Cr, 
J. 8. d. I, 8. d. 
To caſh re- By my pay | 
ceived of as captain bets 
the regimen- Paid heut, — 
tal or bat- Paid enſign — 
talion clerk, | Paid — mi- 
(or, . re- litia men — — ä — 
ceiver gene- | days 
ral, es the caſe | Paid addi- 
all be) for tional pay to 
——days pay ——corporals TT” 
of —— men | | 2 ay 
— J | 


Which account ſhall be ſigned by ſuch captain, and 
counterſigned by the commanding officer; and the ſaid 


— 


— — - * 


s ciſeo . But this was reſtricted to that year only. And theſe 
words in the preſent act are tranſcribed from the act in that year; 
though the cifcumſtances are very different. 


captain 


d theſe 


t year; 


aptain 
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captain ſhall within ten days after the time of ſuch exer- 
ciſe, deliver ſuch account, and pay the balance (if any) 
to the regimental or battalion clerk; or if captain of an 
independent company, to the receiver general. 

Provided always, that where any regiment, battalion 
or independent company of militia, ſhall be embodied 
and called out into actual ſervice, and thereby the of- 
fcers and private men ſhall be intitled to the ſame pay 
as the officers and private men in his majeſty's other 
regiments of foot receive; all pay from the receiver ge- 
neral, whether to the adjutants, ſerjeants, private militia 


men or others, and all money allowed as aforeſaid for 


contingent expences, and alſo the allowance to the clerk 
of the regiment or battalion, ſhall during ſuch time of 
actual ſervice ceaſe and not be paid. 

And the receiver general ſhall pay to the clerk of the 
general meetings his allowance, at the rate of 51 5 s for 
each meeting, on his producing an order for that pur- 


poſe from his majeſty's lieutenant, or from three deputy 


lieutenants aſſembled at a general meeting. 
And ſhall alſo pay to each and every the clerks of the 


| ſubdiviſion meetings, their ſeveral allowances at the rate 


of 11 1s for each meeting; on his or their producing an 
order or orders reſpectively, from one or more deputy 
lieutenants aſſembled in the ſeveral ſubdiviſion meetings: 
which order ſhall be a ſufficient diſcharge to the receiver 
general, and be allowed in his account, 

Provided always, that the regimental or battalion 
clerk ſhall give ſecurity to the receiver general, by bond 


| to his majeſty, in the penalty of one half the ſum re- 


quired for the whole year's charge of the regiment or 
battalion, for duly anſwering and paying ſuch ſums as 
he ſhall from time to time receive, and for duly aceount- 
Ing for the ſame, and for the performance of his truſt ; 
which bond ſhall be lodged with the receiver general, and 
by him in caſe of failure ſhall be put in ſuit, 

And the ſaid clerk of the regiment or battalion, and 
the captain of every independent company of militia, 
ſhall between March 25, and Fune 24, deliver to the 
receiver general a fair account in writing, of all money 
dy him received and diſburſed for the ſervice of the pre- 
ceding year, with proper vouchers for the ſame; and 
ſhall pay back to him any ſurplus that ſhall then be in 


bis hands: which ſaid accounts, ſigned by ſuch clerk, or 


ſuch captain of an independent company reſpectively, 
hall be tranſmitted by the receiver general into the office 


And 


ef the auditor of the revenue, 
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And all penalties, coſts and charges of ſuit, and {ug 
of money for which any perſon is by this act made an: de le. 
ſwerable, may be recovered in any of his majeſty's cours 
of record at Weftminſitr; 
And no fee or gratuity ſhall be given or paig, for any 
warrant or ſum of money, which ſhall be iſſued in pur. 
fuance of this act, ; 
Finally, any perſon being on half pay, or intitled t 
any allowance, as having ſerved in any or either of the 
two treops of horſe guards or regiment of horſe reduced, 
and ſerving in the militia, may receive the ſubliftence 


money by this act directed to be paid to captains, lieu. * 
tenants, or enſigns, and it ſhall not prevent him fron ficer 
receiving his half-pay or ſuch allowance; he taking the 4. 
following oath before a juſtice: :nto 
inva 
I A. B. do ſwear, that I had not between the 45 5 
place or employment of profit, civil or military, under his nu. nor 
jeſiy, beſides my allowanc: of half pay as a reduced — any 
in late regiment 0 (or, allowante as of ( 
in late troop of horſe guards, or, regiment 6 
of horſe reduced) ſave and except my ſubſiſtence as a captain, litia 
lieutenant, or enſign (as the caſe may be) for ſerving in ili and 
militia of the county f aya! 
mai 
| | | | {hal 
XII. Drawn out into atiual ſervite. vate 
and 
1. In caſe of actual invaſion, or upon imminent dan- ſuc 
ger thereof; or in caſe of rebellion in this kingdom (and ford 
by 16 C. 3. c. 3. which is of force for ſeven years, in ran 
caſe of rebellion within this kingdom or any of the tei vil 
ritories or dominions thereunto belonging) ; it ſhall be for 
lawful for his majeſty (the occaſion being firft communi- pay 
cated to parliament, if the parliament ſhall be the the 
ſitting ; or declared in council, and notified by proche ſuc 
mation, if no parliament ſhall be then ſitting or in being) vid 
to order his lieutenants, and on their death or removal the 
or abſence three deputy lieutenants, with all convenient ag; 
ſpeed, to draw out and embody all the regiments and ſha 
battalions of militia of their reſpective counties, ridings we 
or places, already raiſed and not yet embodied; or herein {ai 
appointed to be raifed and trained, or ſo many of them 
as he ſhall judge neceſſary, in ſuch manner as ſbal lit 
be beſt adapted to the circumſtances of danger. 2G: [ol 
c. 20. J. 116. 05 


2. And 
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le an: 
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put. 


led tg 
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ſtence 
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from 
ng the 
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Irs, in 
he ter- 
all be 
muni— 
> then 
zrocle- 
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2: And if at ſuch time the parliament ſhall happen tb parliament then 


de ſeparated, by ſuch adjournment or prorogation as will do meet. 


not expire within fourteen days; it ſhall be lawful for 
his mj- {ty to iſſue a proclamation, for the meeting of 
the parliameat upon ſuch day as he ſhal] thereby appoint, 
giving 14 days notice of ſuch appointment : and the par= 
liament ſhall accordingly meet upon ſuch day, and con- 
tinue to fic and «Ct, in like manner to all intents and pur- 
poles, as if it had ſtood adjourned or prorogued to the 
ſame day; 2 6 3. c. 20. /. 117. 

4. And in ſuch caſe, his majeſty may ditect the ſaid 
forces to be put under the command of ſuch general of- 
ficers as he ſhall appoint. 2 G. 3. c. 20. . 116. 

4. And direct them to be led by their teſpective officers, 
into any part of this kingdom, for the ſuppreſſion of ſuch 
invaſions and rebellions. 2G. 3. c. 20. /. 116. 

5. Provided, that neither the militia of this kingdom, 
nor any corps, detachment or draught thereof ſhall, on 
any account, be tranſported or carried out of the iſland 
of Great Britain. 2 C. J. C. 20, . 175. 

6, And the ſaid officers of the militia, and ptivate mi- 
litia men, ſhall from the time of their being drawn out 
and embodied as aforeſaid, and until they be returned 
avain to their reſpective pariſhes or places of abode, re- 
main under the command of ſuch general officers ; and 
ſhall be intitled to the ſame pay as the officers and pri- 
vate men in his mejeity's other regiments of foot receive, 
and no other; and the officers of the militia hell, during 
ſuch time, rank with the officers of his majelty's other 
forces of equal degree with them, as the youngett of their 
rank; and during ſuch time as eforefſaid, all the pro- 
vious contained in any act of parliament then in force 
for puniſhing mutiny and deſertion, and for the better 
payment of the army and their quarters, ſhall extend to 
the officers and private militia men (except only as to 
ſuch particulars as are or thall be otherwiſe ſpecially pro- 
vided for by any act or acts of parliament for regulating 
the milicia forces); and when they ſhall be returned 
again to their reſpective pariſhes or places of abode, they 
ſhall be under the ſame orders and directions only, as they 
were before they were drawn out and embodied as afore— 
laid. 2G. 3. c. 20. / 116. 

Provided, that no officer ſerving in the militia, ſhall 
lit in any court martial upon the trial of any officer ot 
ſoldier ſerving in any df his majetty's other forces; nor 
{hall any officer ſerving in any of bis majeſty's othet 

Vor. III. ; N forces, 


To be put undet 
the command of 
geacral officers. 


And led to any 
pa:t of the kings 


dome 


But not to go 
out of the kings 


dom. 


To be ſubject to 
the acts againſt 
mutiny and de- 


lercion. 
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forces, fit in any court martial upon the trial of any cl. 
ficer or private man ferving in the militia, . 121. 

Penalty of not 7. And his majeſty's lieutenant, and on the death g 
rents. removal or in the abſence of his majeſty's lieutenant thr 
deputy lieutenants, ſhall iſſue their orders to the chief 
conſtables, with directions to forward the ſame imme. 
diately to the conftables or other officers of the fevery 
pariſhes or places; and fuch conſtables ſhall, upon fte. 
ceipt thereof, forthwith give, or leave in writing, notice, 
or cauſe ſuch notice to be given, to the ſeveral mility 
men, or left at the uſual places of their abode, to attend 
at the time and place mentioned in ſuch order. 2 C. 

c. 20. ,. 116. | 
And if any militia man ſo ordered to be drawn out au 
embodied as aforeſaid (not labouring under any infirmiy 
incapacitating him to ſerve as a militia man) ſhall not xy. 
pear and march in purſuance of fuch order; he ſhall, a 
conviction before two juſtices, forfeit 4ol, and if he (hal 
not immediately pay the fame, they ſhall commit himt 
the common gaol for twelve months, or until he ſhi 
have paid the ſame. id. 
And if any perſon ſhalt harbour or conceal any militi 
man, not attending when ordered into actual ſervice, 
knowing him to be a militia man; he ſhall, on conyic- 
tion before one juſtice, forfeit 51, by diſtreſs ; and fu 
want of ſufficient diſtreſs, ſuch juſtice ſhall commit hin 
to the houſe of correction for two months, or cauſe hin 
to be publickly whipped, id. 
To receive one 8. When the militia ſhall be ordered out into aQuil 
| + papa ſervice, or ſhall be out in actual ſervice, the receiver ge- 
" neral of the land tax for the reſpective county or place, 
ſhall pay to the captain or other commanding officer d 
ſuch company ſo ordered out or being out in ſervice, one 
guinea for each private militia man belonging to his con- 
pany ; to be paid over by ſuch captain or other officer i 
every ſuch private militia man who belonged to his com- 
pany at the time ſuch militia was ordered out, on or be- 
fore the day appointed for marching z and to ſuch militi 
man, who ſhall be afterwards ordered out, when he ſhall 

join his company. 2G. 3. c. 20. f. 122. | 
Or otherwiſe, it ſhall be lawful for ſuch captain of 
other commanding officer to lay out the ſaid ſum in the 
manner moſt advantageous for ſuch militia man; giving 
an account within three months, or as ſoon as deſired, t0 
the perſon. ſo entitled to receive the ſaid ſum, how ſuch 
money has been expended, 19 G. 3. c. 72. /. 12. 
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9. In caſe any perſon ſhall be choſen by lot, and be 8 * 
worn and inrolled, or provide a ſubſtitute who ſhall be the DrOper — 
ſworn and inrolled, the churchwardens or overſeers of iich. | 
the place for which he ſeryes, ſhall within one month 
after ſuch ſwearing and inrolling of the man ſo choſen by 
ot or of his ſubſtitute, pay to every ſuch perſon ſo choſen 
by lot, if the regiment or battalion ſhall be then embodied, 
any ſum not exceeding 51, as two deputy lieutenants, or 
one deputy lieutenant and one juſtice, in whoſe preſence x 
ſuch perſon ſhall be choſen by lot, ſhall adjudge (E) to 


ly of. 


ath or 
three 

Chief 
mme. 
ever 
on It» 
tice, 
militia 


attend be, as near as may be, one half of the current price then 
6.3 paid for a volunteer in the county or riding where ſuch 

perſon ſhall be choſen, and ſhall by order under their 
ut an hands appoint accordingly : which ſum ſhall be taken 
firmity out of the rate made for volunteers, or if no volunteers 
ot j. ſhall be provided by the churchwardens or overſeers of 
all, on ſuch pariſh or place, then out of a rate to be made by the 
ie {hal rule aforeſaid. 2 G. 3. c. 20. / 47, 49. 19 C. 3. c. 72. 
him to 


16. 
Provided, that if ſuch man ſo choſen by lot, and 
ſerving for himſelf, ſhall within one month after his in- 


ie ſhall 


militia rollment be diſapproved of and diſcharged by the com- 
ſervice, manding officer; no ſuch ſum ſhall be paid to the perſon 
CONVICe ſo choſen by lot, but ſhall be paid to the next perſon cho- 
and fat ſen by lot in his ſtead: and if the ſubſtitute he ſhall have 
nit hin found be diſapproved in manner aboveſaid, then no ſuc 


uſe hin ſum ſha)! be paid to the man ſo choſen by lot, upleſs he 
ſhall ſerve himſelf or find another ſubſtitute, 2 G. 3. 
) aQuil t. 20. / 48. 
ver ge⸗ And if any churchwarden or oyerſeer ſhall, on pro- 
r place, ducing fuch order, refuſe or neglect to pay ſuch ſum as 
fficer of aforeſaid, he ſhall forfeit ol by diſtreſs by warrant of 
ce, one one juſtice ; half to the perſon ſo choſen by lot as afore- 
11s com -· ſaid, and half to the clerk of the regiment or battalion, 


fficer uw to be added to the common ſtock. 19 C. 3. c. 72. 

11S com- J. 14. | 

or be- 10. And the officers and private men who ſhall be Pay to com- 
n militia 


drawn out and embodied, ſhall be intitled to pay from the 2 
day of the date of the king's warrant for that purpole. „arrant. o 
2G. 3. c, 20. J. 118, | | 


he hall 


\ptain ot 11. By the 2 C. 3. c. 20. When the militia ſhall be volunteer com- 
m in the ordered out into actual ſervice as aforefaid; it ſhall be pairs» 

; giving WW awful for the captain of any company, to augment his 

efired, t0 Wl company, by incorporating, with the conſent of his ma- 

zow ſuch jelty's lieutenant, or in his abſence of two deputy lieute- 

2. 


nants, any number of perſons who (hal! offer themſelves 
% volunteers, and who ſhall appear to him to be ſuf- 


N 2 hciently 
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ſiciently trained and diſciplined, and provided with gr, 
per cloaths, arms and accoutrements, and who ſhall tab 
the ſaid oath, and ſign their conſent to ſerve in the nj. 
litia for the time of ſuch actual ſervice, and to ſubmit u 
the ſame rules and articles of war as militia men en 
by this ad liable to during the time of their continuing 
in actual ſervice. 2 G. 3. c. 20. / 120. 

And by the 18 C. 3. c. 59. It ſhall be lawful for the 
commanding officer, with the conſent of his majeſty; 
lieutenant, or in the abſence of his majeſty's lieutenant 
with the conſent of two deputy lieutenants, to accept 
a number of volunteers to ſerve in the ſaid militia, either 
to be incorporated into the other companies, or to he 
formed into a diſtinct company; in which latter caſe, 
his majeſty's lieutenant (or in the abſence of his mz. 
jeſty's lieutenant out of the kingdom, two deputy lieute- 
nants, 20 G. 3. c. 44.) may grant commiſſions to officey 
legally qualified to command tne ſame. Provided that 
the number of volunteers in any battalion ſhall not ex- 
ceed the number of men contained in any one compaq 
of the {aid battalion : and though ſuch volunteers hal 
not de provided with proper cloaths, arms and accoutre. 
ments, upon the repreſentation of his majelty's lieu. 
renant or two deputy licutenants, ſuch volunteers (}all 
have the ſame allowance, with regard to pay, arms, 
cloaths and accoutrements, as militia men are by lay 
intitled to, during the time Gt their continuance in u. 
tual ſervice. /. 8, 9. 

And by the 196. 3. c. 75. (which is of force till Du. 
1, 1782.) If any perſon properly qualified according to 
the laws now in force ſhall offer to his majeſty's lieu- 
zenant to riſe one or more companies to be added to 
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be regiment or battalion of any county or riding; / 
hall be Jawful for his majeſty's lieutenant (or in the ab- con 
nce of his majeſty's lieutenant out of the kingdom, fot the 
vo deputy Jieutenants, 20 G. 3. c. 44.) to accept de 
ich offer, and appoint officers accordingly ; and fall ſuc 
ertify to his majeſty the names and ranks of ſuch of- rep 
«Qacers within one month after they ſhall be ſo appoint- aut 
ed: and if the king ſhall, within one mon+h after ſucb ant 
certificate, certify his diſapprobation of any ſuch per- the 
ton, the lieutenant ſball not grant to him a commil- pre 
ſioa; but ſhall grant commiſſions to ſuch perſons ſo a- ex 
pointed who ſhall not be diſapproved by his majeſty, de 
And on the certificate of his majeſty's lieutenant, ot lig 
of the commanding officer of the regiment or batt ke 


lion, that ſuch companies are actually raiſed ; they * el 
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be intitled to the ſame allowance of bounty, ſubſiſtence 
money, arms, and cloathing, and be ſubject to the ſam? 
regulations in every reſpect as the teſt of his majeſty's 
militia forces. Provided, that when ſuch volunteer com- 
panies ſhall be added to any regiment, ſuch addition 
ſhall not make it neceflary to ſeparate ſuch regiment 
into two battalions; but ſuch regiment ſhall remain and 
continue one regiment. And the ſaid volunteer com- 
panies ſhall be reduced and diſlolved, when the militia 
mall be diſembodicd, or at ſuch earlier period as his ma- 
jcſty ſhall think it. 

And by the 20 C. 3. c. 44 All perſons who have inliſted 
themſelves in any volunteer company raiſed in purſuance 
of the ſaid at of the 18 G. 3. for the term of three year s 
unleſs ſrcrer diſcharged, or for the term of three years, or as 
private ſoldiers therein without any time expreſſed ; ſhall be 
intitled to their diſcharge at the expiration of three years 
from the time of their inrollment, or at ſuch time within 
the (aid three years as the militia ſhall be diſembodied, or 
at ſuch earlier period as his majeſty ſhall think fit to re- 
duce the volunteer companies,—And fuch perſons who 
have inliſted themſelves to ſerve for three years or during 
the war, or to ſerve during the preſent war, or to ſerve 
according ta the proviſins of the ſaid att of the 19 G. 3 
ſhall not be inticled to their diſcharge till the militia ſhall 
be diſembodied, or till ſuch earlier period as his majeſty 
wall think fit to reduce the veluntecr campanies. 


Aud all perſons that ſhall after July 1, 1780, inliſt them- 


ſelves in volunteer companies, ſhall be inliſted to ſerve 
tl ſuch*time as the militia ſhall be diſembodied, or til] 
ſuch earlier period as his majeſty ſhall think fit to reduce 
the volunteer companies, and for no other period. 

And by the 24 G. 3. c. 7. Whereas many ſuch volunteer 
companies have been raiſed in purſuance of the ſaid act of 
the 19 G. 3. and it is not expedient that any more ſhould 
be raiſed at preſent, it is therefore enacted, that no more 
ſuch volunteer companies {hall be raiſed or added to any 
regiment or battalion of militia, vntil his majeſty ſhall 
authorize the ſame by proclamation ur order in council 
and that from and after the iſſuing of ſuch proclamation, 


| the ſaid act ſhall be in full force and effect during the 


preſent hoſtilities : Provided, that nothing herein ſhall 
extend to affect any ſuch volunteer companies as have 
been already raiſed and added to any regiment or batta- 
lion; but that, with reſpect to ſuch laſt mentioned volun- 
— the ſaid act ſhall remain in full force and 
kltect. 
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12. Whereas his majeſty has thought proper to di. 
rect, that fencible men in ſeveral of the ſhires of thx 
part of Great Britain called Scotland ſhall be raiſed and 
embodied, and the officers ſerving in ſuch corps of fen. 
cible men will not be intitled to half pay nor to hay 
rank in the army after they ſhall be diſembodied ; and 
whereas his majeſty may think proper to grant commiſ. 
ſions to officers to raiſe corps for the defence of this 
country, the officers of which corps may likewiſe not 
be intitled to half pay, nor to have rank in the arm 
after they ſha]l be diſembodied ; it is enacted, that the 
acceptance of a commiſſion in any corps of fencible 
men raiſed in that part of Great Britain called Scotland 
or in any other corps which his majeſty may authorize 
and direct to be raiſed in any part of Great Brita; 
ſhall not vacate ſuch officer's ſeat in parliament : and, 
during the time that the officers of ſuch corps and of 
the militia ſhall ſerve together, they ſhall rank - accord: 
ing to the date of their reſpective commiſſions. 18 6. z, 
c. 59. / 4, 5. 

13. No perſon who is intitled to half pay ſhall be 
deemed to forfeit or quit ſuch half pay, during the time 
that he ſhall ſerve as lieutenant, enſign, adjutant, quar- 
ter-maſter, or ſurgeon in any regiment of militia, but 
the ſame ſhall nevertheleſs continue; and inſtead of the 
oath now appointed, ſuch officer ſhall take the following 
oath: I A. B, do ſwear, that I had not, between tht 
any plate or empliyment of profit; civil br military; 
under his majeſty, b:Jides my allewance of half pay, as r. 
duced in late regiment of (or, allowance 4: 
— late troep of horſe guards, or, —— . 


in 


 ginent of horſe reduced, ſuve and except my pay as lieute 


nant, enfign, arjutant, quarter-mafler, or ſurgeon (as the caſe 
may be) for ſerving in @ regiment of militia. 

fit is in a regiment of fencibles, then the laſt word 
militia muſt be altered to the words fencible men. 

And the taking of the ſaid oath ſhall be ſufficient to 
intitle ſuch perſun to receive his half pay, or the ſaid 
allowance, without taking any other oath. 19 G. 3. 
r. 72. / 16, 17. 1 


6 — ny 


+ Note, It is not here expreſſed by whom this oath is to be 
adminiſtred. In the annual acts (as is aforeſaid) for the pay 
and cloathing of the unembodied militia, there is a like oath 
to be taken by captains, lieutenants, and enſigns, which ig 
to Le taken before ſome juſtice of the peace, 


More- 


nce 4. 
— 4 
lieutes 
e caſe 


' word 


Mlitta (New). 199 


Moreover, any perſon being a ſerjeant on the eſta- 
blihment of Chelſea hoſpital, at an allowance of 12d 
a day, and JbEing appointed to ſerve in any corps of 
fencible men, may receive the ſaid allowance of 12d 
a day, together with his pay from the ſaid corps of 
fencible men. /. 18. 


XIII. Privileges and exemptions of militia men. 


1. No perſon, during the time he is ating as a mi- Officers exempts 
litia officer, ſhall be obliged to ferve the office of ſhe- d from the of- 
iff, 2 G. 3. c. 20. 4 34. fice of ſheriff. 

2. No ſerjeant or private man, ſerving in the militia, Private men, 
ſhall, during the time of ſuch ſervice, be liable to do Wempted from 
perſonally any highway duty, commonly called ſtatute * 
work, 2G. 3. c. 20. /. 76. 

3. Or be appointed to ſerve, as a peace officer, or From offices, 
pariſh officer. 2d. 

4. Nor ſhall be liable to ſerve, in any. of his majeſ- From ſerving in 
ty's land or fea forces, unleſs he ſhall conſent there- n 
to. id. 

5. If any man, ſerving in the militia, ſhall, on the Falling fick, 
march, or at the place where he ſhall be called out 
to annual exerciſe, be diſabled by ſickneſs or other- 
wiſe; it ſhall be lawful for one juſtice, or mayor, where 
ſuch man ſhall then be, by his warrant to order him ſuch 
relief as he ſhall think reaſonable : And the officers of the 
pariſh or place where ſuch militia man fhall be ſo re- 
lieved, on producing an account of the expences occafion= 
ed thereby, allowed under the hand of a juſtice, to the 
treaſurer of the county or place for which ſuch man ſhall 
ſerve, ſhall be reimburſed the ſame by the ſaid treaſurer 
out of the county ſtock. 4 C. 3. c. 17. / 5. 

6. If any militia man, who ſhall have been choſen g.1otea men 
by lot, ſhall, when embodied and called out into actual leaving famiuves, 
ſervice, and ordered to march, leave a family unable to 
ſupport themſelves, the overſeers of the poor of the pa- 
riſh, tithing, or townſhip where the family of ſuch 
militia man ſhall dwell, ſhall by order of one juſ- 
tice (F), out of the poor rates of ſuch place, pay to 
ſuch family_a weekly allowance, according to the uſual 
and ordinary price of labour in huſbandry within the 
county, riding, diviſion, diſtrict or place where ſuch family 
ſhall dwell, by the following rule; that is to ſay, for one 
child under the age of ten years, any ſum not exceed- 
ing the price of one day's labour; for two children un- 
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der the age aforeſaid, any ſum not exceeding the price 
of two days labour; for three or four childien under 
the age aforeſaid, any ſum not exceeding the price gf 
three days labour; for five or more children under the 
age aforeſaid, any ſum not exceeding the price of four 
days labour; and for the wife of fuch militia man, 
any ſum not exceeding the price of one day's labour; 
and the ſame ſhall be forthwith reimburſed to ſuch over. 
ſeer, by the treaſurer of the county, riding or place 
where ſuch pariſh, tithing or townſhip ſhall be fituate, 
out of the public ſtock. 2 G. 3. c. 20. / 87. 

And the treaſurer of every county, riding, diviſion, 
and place, ſhall keep diſtin accounts of all the mo. 
nies by him reimburſed to ſuch overſeers as aforeſaid; 
and ſhall at the cad of every fix calendar months, re. 
turn the {aid accounts, together with the accounts which 
he ſhall have received from the ſeveral treaſurers of the 
cities, towns, liberties, or places, to the office of the 
rreaſurer's ' remembrancer of the court of e<xchequer, 


And in all cities, towns, liberties, diviſions and pla. 
ces, which are not liable to contribute to the county 
rates by virtue of the act of the 12 G. 2. c. 29: the 
juſtices of the peace for every ſuch city, town, hbetty, 
diviſion and place, at any ſeilfions ur meeting, may 
and ſhall appoint a treaſurer, and thall aſleſs upon every 
pariſh, tithing, townſhip, hamlet or vill, within their 
juriſdictions, in ſuch proportions as the rates heretofcr: 
made for the relief of the poor have been uſually aficl- 
ſed, and ſhall cauſe to be paid out of the money col 
lected and levied for the relief of the poor of every 
tuch pariſh, tithine, . townſhip, hamlet or vil}, into the 
hands of ſuch treaſurer, fuch . ſums as they in ther 
difcretion ſhall think ſufficicat for reimburiing to the 
overſeers of the poor of the ſeveral pariſhes, tithings, 
10wnſhips, hamlets or vills within their juriſcictions, 
the amount of tht weckly allowances paid by ſuch over- 
leers to the famihes of the militia men refiding with- 
in their juriſdictions; and every ſuch treaſurer ſhall forth- 
with reimburſe the fame to every ſuch overſeer accord- 
iogly. And ſuch treaſurer ſhali keep diſtinct accounts 
of all monies fo paid into his hands, and by him ſe— 


imburfed to ſuch overſcer as aforeſaid; and ſhall, at the 
end of every ſix calendar months tranſmit the ſaid ac- 
counts to the treaſurer of the county or riding which 
ſuch city, town, liberty, diviſion and place, is by 
this act united with and made part of tor the pp 
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of the ſaid act. (Provided that the treaſurer of the city 
of Lincoln and county of the ſaid city, ſhall tranſmit his 
accounts to the treaſurer of the diviſion of Lindley within 
the county of Lincoln.) / 83. 

Provided, that within the city and county of the cit 
of Exeter, the allowances io the families ſhall be paid by 
the treaſurer of the corporation of the governor, deputy 
governor, aſſiſtants and guardians, of the poor of the city 
and county of Exeter. /. 84. | 

And the monies to be levied by pariſh rates within the 
city and county of the city of Briſlel, by virtue of this act, 
ſhall be raiſed as other money for the relief of the poor 
there by virtue of any act or acts of parliament relating 
thereto. /. 85. 

And the treaſurer of any county, riding, city, town, 
liberty, diviſion or place, who fhall reimburſe to any 
overleer as aforeſaid any {um of money in purſuance of 
this act, on account of the weekly allowance to the 
family of any militia man ferving in the militia of any 
county, riding, city, town, liberty, diviſion or place, 
other than the county, riding, city, town, liberty, di- 
viſion or place where ſuch family ſhall dwell, ſhall de- 
liver or tranſmit an account of ſuch money as he ſhall 
have ſo reimburſed as aforeſaid, ſigned by one or mare 
jultices of the place where tuch family ſhall dwell, to 
the treaſurer of the county, riding, city, town, liberty, 
diviſion or place, in the militia whereof ſuch militia man 
thell ferve ; and thereupon the treaſurer to whom ſuch 
account” ſhall have been delivered or tranſmitted, ſhall 
pay to the treaſurer who ſhall have fo delivered or tranſ- 
mitted ſuch account, the ſums fo by him reimburſed to 
ſuch overſcers of the pour, and ſhall be allowed the ſame 
in his accounts. /. 86, 
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7. Whereas the families of ſubſtitutes, hired men, Subſtitates fa- 


or volunteers, ſerving in the militia when embodied milies becoming 
F chargeable. 


and ordered to marcn, may become chargeable to the 
pariſhes to which they belong, it is enacted, that in 
caſe any ſubſtitute, whoſe family may fo become charge- 
able, ſhall not ſerve for the pariſh where his family 
ſhall dwell, it ſhuil be lawful for the juſtice, who ſhall 
make any order (G) for the relief of ſuch family, at 
the ſame time to direct the overſeers of the pariſh for 
which he ſhell ſerve, to reimburſe the money ſo paid 
to the overſeer or overſeers who ſhall have advanced 
the ſame in purſuance of the order before mentioned, 
if ſuch patiſh ſhall be ſituated within the ſame county. 


19 C. 3. c. 72. / 2. 
5 And 
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And if the ſubſtitute, whoſe family ſhall be ſo relley. 
ed as aforeſaid, ſhall ſerve for ny parith ſituate in an. 
other county, the monies advanced by the overſeers gf 
the pariſh, townſhip, or place where the family hal] 
dwell, ſhall be repaid to them out of the county ſtock, 
by the treaſurer of their reſpective county, on produc. 
ing a certificate of the order of the juſtice allowing ſuch 
relief (which certificate ſuch juſtice ſhall grant accord. 
ingly); and the treaſurer who ſhall repay ſuch over. 
ſeer, ſhall tranſmit ſuch certificate, and alſo an account 
of all monies ſo repaid by him from time to time, 
quarterly, to the treaſurer of the county, riding, or place, 
in the militia whereof ſuch ſubſtitute ſhall ſerve; and 
the treaſurer, to whom the ſame ſhall have been ſo 
tranſmitted, ſhall forthwith reimburſe the ſame to the 
treaſurer from whom the ſaid account was received; 
which account, ſo received and reimburfed, ſhall be 
laid before the juſtices at their next general or quarter 
ſeſſions for ſuch county, riding, or place, for their al. 
lowance thereof; which ſaid juſtices ſhall allow the 
ſame accordingly, and forthwith make an order to the 
overfecers of the pariſh, townſhip, or place for which ſuch 
ſubſtitute ſhall ſerve, to make good the ſame to the trea- 
ſurer of the county, out of the poor rates of ſuch pariſh, 
townſhip, or place. Provided, that in all places having 
peculiar juriſdictions, and not contributing to the toun- 
ty, ſuch account ſhall be made over to the treaſurer, 


receiver, or other public officer, belonging to ſuch peculiar 


Intitled to Chel- 
lea hoſpital. 


May ſet up 
trades, 


Juriſdiction ; to be by him reimburſed, accounted for, and 
allowed in manner aforeſaid. / 4, 5. 

And provided always, that no ſuch allowance to the 
families of ſuch ſubſtitutes ſhall occaſion ſuch family to be 
removeable, or compelled to be ſent to any workhouſe or 
poor houſe : nor ſhall ſuch ſubſtitute be thereby deprived of 
his legal ſettlement elſewhere ; nor of his right of voting 
for the election of members to ſerve in parliament, / 3. 

8. If any non- commiſſion officer, or private militia 
man, ſhall be maimed or wounded in actual fervice ; he 
ſhall be equally-intitled to the benefit of Chelſea hoſpi- 
tal, with any non-commiſſion officer or private ſoldier 
belonging to his majeſty's other forces. 2 G. 3. c. 20. 
116. 

9. And alſo every ſuch perſon, having ſerved in the 


militia when called out into actual ſervice, and being 2 


married man, may ſet up and exerciſe any ſuch trade as 
he is apt and able for, in any town or place within 
Great Britain or Ireland, without any gs” 

reaſon 
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reaſon of the uſing of ſuch trade; in like manner as any 
mariner or ſoldier may do by the ſtatute of the 22 G. 2. 

- 4 Gr% Cc 20, f. 70» : 
p 4 No . of Ya, man ſhall be intitled to his In what caſe 
cloaths to his own uſe, till he hath ſerved three years, 8 
if unembodied; if embodied, to be applied, at the end cloatbz. 
of one year, as the commanding officer ſhall judge beſt for 


the uſe of ſuch militia man. 2 G. 3. c. 20. /. 80. 


XIV. General power of inforcing the execution hereof. 


Beſides the patticular penalties for particular offences, 
25 above ſpecified ; there are ſeveral general directions 
for inforcing the execution of theſe acts, which are as 
followeth: 

1. All chief conſtables, petty conſtables, tithing men, conſtables and 
headboroughs, and other officers of hundreds, rapes, 5 
laths, wapentakes, pariſhes, tithings and places, ſhall 4 
be aiding and aſſiſting to his majeſty's lieutenants, and 
their deputy lieutenants, and juſtices, and to all to whom 
any power is by this act given, in the execution hereof. 

30. 3. c. 20. 115. 

2. And it ſhall be lawful for the deputy lieutenants and General pong 
juſtices within their ſubdiviſions, from time to time, to er aebedbenes, 
iſſue out their order or warrant under their hands and ſeals, 
commanding the attendance of the conſtable, tithingman, 
headborough, or other officer of any pariſh, tithing or 
place within their ſubdiviſions, at ſuch times and places 
as in ſuch order or warrant ſhall be expreſſed ; and if they 
ſhall refuſe or neglect to appear, they ſhall ſuffer as fol- 
loweth : 

That is to ſay, if any ſuch officer ſhall refuſe or neglect 
to comply with ſuch orders and directions as he ſhall from 
time to time. receive, from his majeſty's lieutenant, de- 
puty lieutenants, and juſtices as aforeſaid z in ſuch caſe, 
three deputy lieutenants, or two deputy lieutenants to- 
gether with one juſtice, or one deputy lieutenant together 
with two juſtices, ſhall impriſon him in the common gaol, 
there to be kept without bail or mainprize for the ſpace 
of one month; or fine him not exceeding 51, nor under 
40S, by diftreſs; rendering the overplus on demand, 
after deducting the charge of diſtreſs and ſale. 2 G. 3. 

c. 20. f. 71. | 

3. And in all caſes, where the lieutenant, deputy power to adml- 
lieutenants, or juſtices are by this act required to exa- niſter an oathy 
mine, hear and determine; all witneſſes ſhall be exa- 
mined upon oath : which oath, ſuch lieutenant, 2 

ieu- 
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lieutenants, and juſtices, or any one of them, are im. 
powered to adminiſter. / 130. 

4. The benefit of the act of the 24 C. 2. c. 44. for 
rendering juitices more ſafe in the execution of their 
oitice, and for indemniſying conſtables and others acting 
in obedience to their warrants, ſhall be extended to the 
lieutenants and deputy lieutenants. 18 C. 3. c. 59. „28. 

5. All fines, penalties and forfeitures by this act im- 
poſed, the manner of recovery whereof is not in this ad 
particularly provided for, fhall on proof upon oath be. 
fore one juſtice, be Jevied by diſtreſs by warrant of ſuch 
juſtice ; and where the goods of ſuch offender ſhall not be 
jufficient to anſwer the diſtreſs, ſuch Juſtice ſhall com- 
mit him to the common gaol, for any time not exceedin 
three months: And all fines, penalties and forfcitures by 
this act impoſed, the application whereof is not otherwiſe 
particularly provided for, ſhal] be paid to the clerk of 
the regiment or battalion, and be made a common ſtock; 
and the ſaid clerk ſhall give a particular account thereof, 
as it ſhall ariſe, to the colonel or commanding officer ; 
who ſhall cauſe butts to be ereed in ſome convenient 
place, and ſhall direct the clerk of the regiment or bat- 
talion to buy and provide with ſome part of the money ſo 
ariſing a proper quantity of gunpowder and ball, to be 
uſed at proper times by the militia men in ſhouting at 
marks; and to diſpuſe of ſuch other part thereof as he 
thall think reaſonable, in ſome prizes to be given to ſuch 
militia men, as ſhall by the commanding officer then pre- 
tent be adjudged to be the belt markſmen; and to apply 
the reſidue thereof to other contingencies, relating to the 
regiment or battalion. 2 G. 3. c. 20. /. 128. 

6. In all caſes, whe n any perſon ſhall be committed to 
tne houſe of cortection by virtue of this act; he thall, 
during the time of ſuch commitment, be kept to hard la- 
bour. /. 129. 

7. Noorder or conviction made by any of his majeſty's 
lieutenants, or by thiee deputy Jicutenauts, or by two 
deputy lieutenants together with one juſtice, or by one 
deputy lieutenant together with two juſtices, or by any 
Juſtice or juſtices, by virtue of this act, ſhall be removed 
by certiorart, nor execution or other proceedings upon 
Juch order be ſuperſeded thereby. /. 131. 

8. If any ſuit be commenced againſt any perſon, for 
any thing done in purſuance of this act; the action {hall 
be laid in the proper county, within ſix months, and not 
afterwards; and the detendant may plead the general 
ue, and if he prevails fall have treble coſts. / 147. 

XV. Purih- 
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XV. Puniſhment ef ſerjeants, drummers, and fifers, for 
diſobedience or deſertion. 


1. By the 4 6. 3. c. 17. If any drummer during the time Punithment for 
the militia ſhall not be called out, ſhall be negligeat in his #{ob:wience, 


28, duty, or diſobedient to the orders of the adjutant or other 
im. his ſuperior officer, and thereof be convicted on the oath 
ac of the adjutant or other his ſuperior officer or other cre- 
de. dible witneſs, before one juſtice of the county in the mi— 
uch litia of which ſuch drummer ſerves ; he ſhall forfeit any 
t be ſum not exceeding 40 8, and if not paid immediately, the 
om- captain or commanding officer of the company to which 
ling ſuch drummers belong ſhall ſtop his pay, until the fame 
by ſhall amount to the ſum aſcertained by the juſtice ; and 
wiſe the ſaid captain or commanding officer thall pay the fame 
c of to the clerk of the regiment or battalion, to be applied as 
ck; part of the common ſtock. /. 8. 
cof, And by the 7 G. 3. c. 17. If any ſerjeant major, ſer- 
er; jeant, drum major, drummer, or fifer, engaged to ſerve in 
jent the militia, and who ſhall have received any pay therein, 
date ſhall, during the time ſuch militia is not in actual ſervice 
y ſo or out at annual exerciſe, miſbehave, be negligent in his 
) be duty, or diſobedient to the orders of the adjutant or other 
g at his ſuperior officer, and be thereof convicted on the oath 
he of the adjutant or other his ſuperior officer, or other cre- 
uch dible witneſs, before one juſtice of the county or place to 
Dre- the militia whereof ſuch offender ſhali belong; he ſhall, 
ply over and above any penalty or puniſhment by any former 
the law, be committed to the common gaol of the county or 
place whercin he ſhall be engaged to ſerve in the militia, 
d to for any time not exceeding fix months, /. 19. 
all, 2. If any ſerjeant major, ſerjeant, drum major, drum- For deſertion: 
la- mer, or fifer, during the time the militia is not in actual 
ſervice or out at annual exerciſ?, ſhall deſert from the 
iy's regiment, battalion, or independent company, in which 
two he ſhall be inrolled to ſerve; it ſhall be lawful for the 
one | conſtable of the town or place where any perſon may be 
any reaſonably ſuſpected to be ſuch a deſerter, and ſhall be 
ved found, to apprehend or cauſe him to be apprehended and 
pon | brought before a juſtice in or near ſuch place; who ſhall 
examine him: And if by his confetſion, or oath of one 
for witneſs, or the knowledge of ſuch juſtice, he {hall appear 
hall to be a deſerter; the juſtice ſhall forthwith cauſe him to 
not be conveyed to the gaol of the county or place where he 
eral ſhall be found, or to the houſe of correQion or other pub- 


7. lick priſon of the town or place where he ſhall be appre- 
1/he hended; 
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hended ; and tranſmit an account thereof to the ſecretar 
at war, And the keeper of ſuch houſe or priſon ſhall re. 


ceive the ſubſiſtence of ſuch deſerter, during the time that 
he ſhall continue in his cuſtody ; but ſhall not be intitled 


to any fee or reward on account of his impriſonment, 


7 G. 3. c. 17. / 20. 

And the ſecretary at war, on receiving ſuch account, 
if the deſerter ſhall be taken out of the county to the mi- 
litia whereof he ſhall belong, ſhall iſſue an order under 
his hand and ſeal, to the kceper of the priſon where ſuch 
deſerter ſhall be confined, requiring him to deliver ſuch 
deſerter to the perſon therein nanzed; and ſuch perſon 
ſhail thereupon convey the ſaid deſerter, in ſuch manner 
and by ſuch means as the ſecretary at war ſhall direct, 
before a juſtice of the county to the militia whereof ſuch 
deſerter ſhall belong; who ſhall forthwith cauſe him to 
be conveyed to the gaol, houſe of correction, or other 
publick priſon, within the ſaid county, / 21. 

And the ſaid deſerter ſhall be kept in ſuch priſon, till 
the regiment, battalion, or independent company to which 
he belongs, ſhall be called out to annual exerciſe, or em- 
bodied and called forth into actual ſervice, which ſhall 
firſt happen; and the then commanding officer ſhall iſſue 
out an order under his hand and ſeal, to the keeper of the 
priſon where ſuch deſerter ſhall be confined, requeſting 
him to deliver the deſerter to the perſon or perſons therein 
named; and the ſaid officer ſhall ſummon and hold a court 
martial, and try ſuch deſerter, and if found guilty puaiſh 
him, agreeable to the powers and proviſions of the articles 
of war and the act againſt mutiny and defertion. / 22. 

And if any of the ſaid perſons ſhall deſert during the 
time of actual ſervice, or at annual exerciſe, and ſhall 
not be apprehended during ſuch time; he may be appre- 
hended and proceeded againſt in the ſame manner as is 
above directed in the caſe of deſerting when the militia 
are not in actual ſervice or out at annual exerciſe. /. 23. 

And the juſtice before whom ſuch deſerter ſhall be com- 
mitted ¶ convicted, ſeems to have been the word intended, 
that is, the juſtice before whom the deſerter was firk 
brought] ſhall iſſue his warrant to the clerk of the regi- 
ment, battalion, or independent company, requiring him 
to pay out of the ſtock belonging to ſuch regiment, bat- 
talion or independent company, to the perſon who ſhall 
have apprehended ſuch deſerter, the ſum of 20s, / 24. 

And if any perſon ſhall knowingly harbour, conceal, 
or aſſiſt ſuch deſerter, he ſhall forfeit 50, to be levied as 


any penalties or forfeitures by the 2 G. 3. c. 20. 


AVI, Es- 
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tary 
40 XVI. Exceptions with reſpect to particular places and 
9 * perſons. 
ent, | 1. His majeſty's lieutenants commiſſioned for the mili- The city of Lon- 
| SE tia of the city of London, ſhall continue to lift and levy don. 

unt, the trained bands and auxiliaries of the ſaid city in man- 
mi- ner as heretofore. 2 G. 3. c. 20. / 140. 
nder 2. It ſhall be lawful for the conſtable of the tower, or The tower ham- 
ſuch lieutenant of the tower hamlets, for the time being, from leis. 
uch time to time to appoint his deputy lieutenants, and to give 
ron commiſſions to à proper number of officers to train and 
iner diſcipline the militia to be raiſed within and for the ſaid 
ect, diviſion, purſuant to the ſtatute of the 13 C14 C. 2, and 
uch to form the ſame into two regiments of eight companies 
n to each, in ſuch manner as the faid conſtable or lieutenant 
ther | hath uſed to, do: and alſo, for defraying the neceſſary 

charge of trophies and other incident expences of the 
til WE militia of the ſame diviſion, it ſhall be Jawful for his 
ich majeſty's ſaid conſtable or lieutenant, to continue to raiſe 
em- in every year the proportion of a fourth part of one 
hall | month's aſſeſſment of trophy money, within the ſaid di- 
ſſue viſion or hamlets, in ſuch manner as he hath uſed to do 
the by the ſaid act of the 13 & 14 C. 2. id. ſ. 141. 
ing And his majeſty's ſaid conitable of the tower, or lieu- 
rein tenant of the tower hamlets, ſhall appoint a treaſurer of 
wrt | the ſaid trophy money, for receiving and paying ſuch 
wiſh | monies as ſhall be levied by the ſaid at of C. 2. who 
cles & ſhall yearly account in writing and upon oath for the 
2. ſame to the faid lieutenaat or his deputy lieutenants or 
the any three of them; which account ſhall be certified to 
hall the juſtices for the ſaid diviſion at their next ſeſſions. 
re- And the ſaid conſtable or lieutenant ſhall not iſſue out 
s is warrants for raiſing any trophy money, until the juſtices 
itia | at ſuch ſeſſions ſhall have examined, ſtated and allowed 
+3. the accounts of the trophy money raiſed for the preceding 
m- year, and certify the ſame under the hands and ſeals of 
ed, | four ſuch juſtices; unleſs where it ſhall appear to ſuch 
rſt | Juſtices, that by reaſon of the death of ſuch treaſurer or 
gi- otherwiſe, ſuch accounts cannot be paſſed. / 142. 
Vim 3. Nothing in this act ſhall extend to the tinners in The flanneriet. 
ot Devon and Cornwall; but the lord warden of the ftan- 
\all neries for the time being, in purſuance of his majeſty's 
; commiſſion in that behalf, and ſuch as he ſhall commil- 
al, | ſionate and authorize under him, ſhall uſe the like powers, 
| as and array, aſſeſs, arm, muſter and exercile the ſaid tinners, 

as has been heretofore uſed, and according to the ancient 

2 privileges and cuſtoms of the ſtanneries. /. 139. 
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4. The lord warden of the cinque ports, two ancient 
towns, and their members, and in his abſence his lieu. 
tenant or lieutenants, ſhall put in execution within the 
ſame all the powers and authorities granted by any former 
act or acts, in like manner as his majeſty's lieutenants of 
counties and their deputy lieutenants may do; and may 
keep up and continue the uſual number of ſoldiers in the 
ſaid ports, towns and members, unlels he or they find 
cauſe to leſſen the ſame : and the militia of the ſaid ports, 
towns and members, ſhall remain ſeparate from the militia 
of the ſeveral counties within which the ſaid ports, towns 
and members are ſituate. / 143. , 

5. In the county of Suſſex, the churchwardens and 
overſcers of the poor of the ſeveral pariſhes ſhall execute 
the powers given elſewhere to the conſtables and other 
peace-officers. 19G. 3. c. 72. ,. 25. 

6. After the number of perſons, which the Je of 
I/:ght is to furniſh to the militia of the county of Scurh- 
ampten, (hall have been appointed by his majeſty's lieu. 
tenant and the deputy lieutenants, or by the deputy lieu— 
tenants of the ſaid county at large; the governor of the 
ſaid iſland ſhall appoint the officers of the militia there, 
as his majeſty's lieutenants of counties may do; and ſhall 
appoint five or more deputies to act with him; which 
deputies and officers ſhall be qualiſied and act as is pre- 
ſcribed with reſpect to like officers in J/ales. And the 
militia of the ſaid iſland ſhall be raiſed in the ſame maa— 
ner as the militia of the county of Sauthampton, and (hall 
be deemed a part of the militia of the ſaid county. And 
after the ſame ſhall be ſo raiſed, the governor, lieutenant 
governor and deputies ſhall order and direct the training 
and exerciſing the militia within the ſaid iſland, io the 
ſame manner as the lieutenants and deputy lieutenants may 
do elſewhere, /. 127. 

7. All provilions made for the county of Northumber- 
land and the militia thereof, ſhall be in force with reſpeQ 
to the town of Berwick upon Tweed, except only as 10 
the particulars here exprefled and otherwiſe provided for: 
and out of the perſons returned in the liſts for the ſaid 
town a number of private militia men ſhall be choſen by 
lot to ſerve for the ſaid town, in the ſame proportion with 
the private militia men appointed to ſerve for the other 
reſpective hundreds, wards, and other diviſions within the 
ſaid county of Northumberland: and it perſons can be 
found within the ſaid town and liberties thereof, with 
ſuch qualifications as are required lor deputy lieutenants 
and officers within cities and towns which are counties of 

2 themſelves; 
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| belonging to ſuch pariſh is ſituated. / 132. 


| litia, or to provide a ſubſtitute to be approved as afore- 


| ſent to ſerve in the ſail. militia for the ſpace of three 


| ſubſtitute of ſuch quaker, rendering the over-plus, after 


| thereof to the deputy lieutenants and juſtices at their next 
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themſelves; the chief migiſtrate of the ſaid town of Ber- 


* wick ſhall appoint five deputy lieutenants, and ſuch num- 


ver of officers of the militia as ſhall be proportionable to 
the number of militia men which the ſaid town ſhall raiſe, 
as their quota towards the militia of the county of Ver- 
thumberland, And the ſaid militia ſhall annually join the 
militia of the county of Northumberland, and be exerciſed 
together, and ſhall then, and alſo in time of actual ſer- 
vice, be deemed the militia of the county of Northumber- 
land for the purpoſes aforeſaid. / 126. 


8, Where any pariſh ſhall lie in more counties or rid- Pariſh in differs 
| | | ent counties. 


ings than one; the inhabitants of ſuch pariſh ſhail terve 
in the militia of that county or riding, wherein the church 


9. If a quaker ſhall be choſen by lot to ſerve in the mi- Quakers: 
litia, and ſhall refuſe or neglect to appear and to take the 
oath in that behalf provided, and to ſerve in the ſaid mi- 


ſaid; three deputy lieutenants, or two deputy lieutenants 
together with one juſtice, or one deputy lieutenant to- 
gether with two juſlices, ſhall, if they think proper, upon 
as reaſonable terms as may be, provide and hire. a fit per- 
ſon, who ſhall take the ſaid oath, and ſubſcribe his con- 


years, as the ſubſtitute of ſuch quaker; and ſhall levy 
(IJ) by diſtreſs and ſale of the goods and chattels of fuch 
quaker, ſuch ſum or ſums as ſhall be neceſſary to defray 
the expence of providing and hiring ſuch perſon to ſerve 
in the ſaid militia for the ſpace of three years, as the 


deducting the charges of diſtreſs and ſale. And if any 
meaſures ſhall be uſed in making diſtreſs, which may by 
ſuch quaker be thought opprethve, he may complain 


9 who ſhal] hear and finally determine the ſame. 
87. . | | 

And in every place where any rate as is aforeſaid ſhall 
be made, where the churchwardens or overſeers ſhall 
complain to, a juſtice, that a quaker or quakers refuſe 
to pay his or their aſſeſſment ; ſuch juſtice may order 
luch coſts and charges for levying the diſtreſs, as he ſhall 
think reaſonable, not exceeding 105, on each of the ſaid 
quakers, where there are no more than two of them, and 
Where there are a greater number, not exceeding 58, on 
each, J. 88. | | 

But no perſon ſhall be deemed a quaker, within the 
meaning of the ſaid a, unleſs he produces at the ſub- 

Vol, III. O diviſion 
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diviſion meeting, a certificate under the bands of two & 


more reputable houſekeepers of the people called quaker, — 
acknowledging him to be one of their perſuaſion, 18 6. ſuch 

3- c. 59. /- 15 3. 

Craike, 10. The 3 of the conſtablery of Craike, ; leute 
parcel of the county of Durham ſurrounded by the befor 

North Riding of the county of York, ſhall ſerve in the (acct 

militia of the ſaid North Riding. /. 133. he ( 

Maker, 11. The inhabitants of that part of the pariſh of Mala after 
that lies in the county of Cornwall, ſhall ſerve in the nj. cord: 

. _. Jlicia of the ſaid county. J. 134. lieut 
Wokingham 12. The inhabitants of the town and pariſh of /. to th 
ingham, ſhall ſerve in and be trained and exerciſed with and | 

the militia of the county of Berks. ,. 135. that 

Filey. 13. The inhabitants of the townſhip of Filey, hal has 1 
ſerve in the militia of the Eaſt Riding of the county d dep 

York. ,. 136. 4 

Threapwood, 14. The inhabitants of Threaprwood ſhall ſerve in the 18, 
militia of the county of Flint, and be trained and exer- A 

ciſed with the militia of the pariſh of FYrothenbuy, with 

137 ever 

Stamford oy 15. The inhabitants of the parifh of St. Martin, called rate. 
Stamford Baron, in the ſuburbs of the borough and town p 

of Stamford, on the ſouth fide of the waters there, called have 

IV-lland, ſhall ſerve in the militia of the county of Lin | offic 

coln. J. 38. ſelf 

n i | | de e 

AVIT. Proceedings where the militia have nat ben of 

already raiſed. ar 

a 

Advertiſement 1. By the 2 C. 3. c. 20. In every county where the de 
ror accepting militia ſhall not be raiſed, the lieutenant ſhall within one ſuc 
cemmillions. month before the Chriſtmas ſeſſions, and within one month of 5 
before the midſummer ſeſſions, yearly, cauſe advertiſe Or | 

ments to be publiſhed in the London Gazette, and the | 

news- papers of ſuch county, ſignifying the want of off ſhal 

cers; and all perſons qualified and willing to ſerve 4 ſery 

officers, ſhall at any time return their names and inten- ali 

tion to the lieutenant, or ia his avſence, to, any general abo 

quarter ſeſſions for the county in which they purpoſe * 

to ſerve. /. 20. | | to. 

Annual meeting 2. And by the 9 C. 3. c. 42. The lieutenant togetbet ſur 
0 be held, with two deputy licutcnants, or in the abſence of tie Ing 
ljeutenant three Ceputy lieutenants, ſhall hold an an- far 

nual genera! mecting on the ſecond Tueſday in Marc ſta 

and 77; no meeting. ſhall be on that day, the Jieute- cot 

nant or in his abſence three deputy lieutenants may ſum- a 


mon 


Militia (New). 211 


won 2 general meeting on any other day, of which ſeven 

dzys notice ſhall be given in ſome weekly paper (if any 

ſuch there be) uſually circulated in ſuch county. / 47. 

3. Where the militia hgs been raiſed, his majeſty's Counties not 


NO oe 
tkers, 


18 6. 


ile, 2 lieutenant or three deputy lieutenants ſhall yearly, on or E — 
ide before Dec. 25, certify the ſame to the clerk of the peace «1 for each mags 


in the 


Maler 


e mi- 


(according as is herein above directed), which certificate 
he ſhall deliver to the juſtices at the ſeſſions to be held next 
after Dec. 25, and ſhall then file the ſame among the re- 
cords. * And whe.e no ſuch certificate from his majeſty's 
lieutenant or three deputy lieutenants ſhall be delivered 


Wit to the clerk of the peace; he ſhall certify under his hand 
1 with and ſeal, to the ſeſſions to be held next after Dec. 25 in 

that year, on the day the ſeſſions ſhall be opened, that he 
, {hall has not received from. his majeſty's lieutenant or any three 
ty of deputy lieutenants ſuch certificate ; and he ſhall file ſuch 


his certificate amongſt the records, 9 G. 3. c. 42. f. 
18, 19. | 

And the juſtices at the ſaid ſeſſions ſhall raiſe and levy, 
within ſuch county or place, the ſum of 51, in lieu of 
every private militia man, in like manner as the county 


in the 
exer- 
enbur), 


called rate. /. 20. 

1 town Provided, that every perſon duly qualified, who ſhall 
called have ſerved for four years, or ſhall be ſerving, as an 
ff Lins officer in any corps of the militia, or who ſhall offer him- 


ſelf by writing under his hand to ſerve as an officer, ſhall 
be exempted from paying any part or ſhare of ſuch rate 
it hen o aſſeſſment, nor ſhall his lands, whereſoever lying, be 
charged thereto; and the deficiency thereby occaſioned 
{ſhall be allowed to ſuch county or place, by deducting 
the ſum which would otherwiſe haye been charged on 


ere the 


hin on ſuch perſon, from the groſs amount of the ſum or ſums 
month of 51 per man herein directed to be raiſed on ſuch county 
yertiſe- or place, { 21. 
and the Provided, that every perſon claiming ſuch exemption 
of off ſhall file a certificate of ſuch ſervice or having offered to 
ſerde i ſerve, with the clerk of the peace, and ſhall deliver to him 
inten- a liſt of his tenants and farmers, and of their places of 
general abode; and the clerk of the peace ſhall file the ſame 
purpoſe amongſt the records; and when ſuch rate ſhall be ordered 
to be made, the clerk of the peace ſhall certify to the trea- 
ogeibet ſurer and high conſtables, the names of the perſons hav- 
of the Ing filed ſuch certificates and lifts, and the names of their 
1 farmers and tenants; and the treaſurer and high con- 
Fry ſtables ſhall tranſmit ſuch certificate and liſt to the petty 
Jiewe- conſtables where the lands lie, in order that ſuch lands 
ay ſum- PP) not be charged to the ſaid rate. J. 22, 1 
mol | +. 86 | Ang 
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And the lieutenant of the place where ſuch perfon fil! 
have ſerved four years or is then ſerving, ſhall grant t 
him a certificate thereof; and every lieutenant, Juſtice, 
or chief magiſtrate, to whom ſuch perſon ſhall offer him. 
ſelf to ſerve, ſhall likewiſe grant him a certificate of the 
ſame; in order that he may be exempted as aforeſaid, 


123 
F Ka the ſaid rate ſhall be levied and kept diſtinQ and 
ſeparate from all the other county rates, /. 24, 25. 

And the tenant may deduCt the ſame out of his rent; 
except where there is a covenant to the contrary, or where 
the lands are not let at rack rent. /. 25, 26. 

Where a county and a city or a town being a county 
of itſelf are joined towards raifing the militia, they ſhall 
each pay according to their quotas to the land tax; un. 
leſs the number of men ſhall have been apportioned be. 
tween them, and then they ſhall each pay according u 
their number of men. /. 27. 

And where a city or town being a county of itfelf 
doth not contribute to the county rate; their propor- 
tion ſhall be levied, in like manner as their poor rate, 
J. 28, 29. 

Where a town lies in two counties, they ſhall contri- 
bute in that county only where the church ſtands; and 
the deficiency of the rate which the ſaid town would hae 
paid, ſhall be made up by the county in general, and not 
dy the diviſion or hundred where the town is ſituate, /. 30. 

And if ſuch city or town ſhall not before Jun! 
yearly pay their quota to the county treaſurer, the juſtices 
of the county at their midſummer ſeſſions ſhall iflue a 
order to the overſeers of the poor of each reſpective pati 
within ſuch city or-town, requiring them to return tothe 
next Michaelmas ſeflions the ſeveral quotas that each 
pariſh or place pays to the land tax ; and the juſtices at the 
ſaid Michaelmas ſeſſions ſhall cauſe the ſame to be levies 
on the goods of the churchwardens or overſeers, who 
ſhall be reimburſed as for money expended for the relitf 
of the poor, / 31. | 

And the treaſurer, within one calendar month after be 
ſhall have received the money, ſhall pay the ſame to the 
receiver general of the land tax; who ſhall, within ten 
days after the receipt thereof, certify the ſame to ths 
commiſſioners of the treaſury, and ſhall forthwith pi 
the ſame into the exchequer, to be accounted for yeatlſ 
to the parliament, and applied as they ſhall direct. 


33» 34 And 


n fhalt 
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uſtice, 
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of the 
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Q and 
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And the receiver general for his trouble ſha]l be allowed 
+d in the pound; treaſurer 1d; high conſtables 1d; 
petty conſtables, churchwardens, and overſcers of the poor 

BEM 
; 25 A clerk of the peace ſhall, within 14 days next 
after Chriſtmas yearly, tranſmit to the commiſſioners of 
the treaſury, and alſo to the receiver genera], a copy ſigned 
by him of every certificate which ſhall have been de- 
livered in purſuance of this act; and if no ſuch certifi- 
cate ſhall have been delivered, then he ſhall certify that 
no ſuch certificate from his majeſty's lieutenant or any 
three deputy lieutenants hath been received by him, and 
that he hath certified the ſame to the juſtices of ſuch ge- 
neral quarter ſeſſions, and thereon required ſuch juſtices 
to proceed according to the directions of this act; and 
ſhall alſo certify what proceedings have been had at ſuch 
ſeſſions in relation to the raiſing the ſaid ſum of 5! per 
man: And if the juſtices at ſuch ſeſſions ſhall not pro- 


| ceed to raiſe the ſame, the clerk of the peace ſhall within 


14 days next after the ſaid ſeſhons certify to the ſolicitor 


of the treaſury ſuch omiſſion, and the names of the juſ- 


tices preſent at ſuch ſeſſions: And the ſolicitor of the 
treaſury ſhall, on receipt of ſuch certificate, forthwith 
proceed to compel the juſtices to raiſe the ſaid ſum. 


40. 
/ And if the ſaid ſum of 51 per man ſhall not be duly 


paid into the exchequer; or if any perſon ſhall refuſe o 

omit to pay his proportion or to perform his duty for raiſ- 
ing or payment of the ſame; the treaſurer, high con- 
ſtable and petty conſtable, or other perſon to whom ſuch 
default ſhall be made, ſhall within 14 days after ſuch de- 
fault, certify the ſame in writing ſigned by him, with the 
reaſon thereof, to the clerk of the peace; and the clerk of 
the peace ſhall, within 14 days after, certify the ſame to 
the ſolicitor of the treaſury, on pain of 2001 and forfeit- 
ing his office, and being incapacitated to hold any office 
under the government: And the ſolicitor of the treaſury 
ſhall, on receipt of ſuch certificate, proceed with all due 
diligence, to proſecute all juſtices of the peace, receivers 
general, treaſurers, and other perſons neglecting or omit. 

g their duty, and to raiſe the ſaid ſum of 51. per man, 
þ 41, 46. 

And if the clerk of the peace ſhall refuſe or negle to 
receive, deliver, file, make, record or tranſmit ſuch cer- 
tificates: or any of them; he ſhall forfeit 5col and his 
office, and be incapacitated: Alſo the ſolicitor of the 
trealury neglecting his duty ſhall incur the like forfeiture; 

| e Receiver 
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ier. ſ. 42. 3, 4, 6. 


fore one juſtice, to be levied by diſtreſs: for want of (uf. 


J. 45- 
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Receiver general or treaſurer neglecting his duty ſhall fo. 
feit 2001; chief conſtable 501; petty conſtable, aj 
other perſons who ſhall offend in like manner, 20], Al 
which forfeitures ſhall! be to him who ſhall ſue for the 
ſame in any of his majeſty's courts of record at Meſmin. 


All other penalties and forfeitures by this act not other. 
wiſe directed, ſhall be recovered on proof upon oath be. 


ficient diſtreſs, the offender to be committed to the com. 
mon goal, for any time not exceeding three months, 


A. Form of a precept to the high conſtable fo 
ordering liſts to be returned; with the petty 
conſtable's warrant thereupon, 


To H. C. gentleman, chief conſtable 

Weſtmorland. of the Eaſt Ward within the aid 
county. | 

E A. D. and B. D. eſquires, deputy lieutenants 

y y and J. P. and K. P. eſquires, two of his maja). 

Juſitces of the peace for the ſaid county, at our general mut- 

ing for that purpoſe aſſembled, do hereby require you to iſſut 

cut your warrants to the ſeveral petty conſtables within yuur 

Jaid ward, according to the form hereon indorfed. Givi 

under our hands and ſeals the day of in tht 


year 


Form of the ſaid warrant indorſed. 


End, ; e 1 


B V virtue of an order from the depniy lieutenants [and 
) juſtices of the peace] in and for the ſaid county at thi 
general meeting for that pur poſe aſſimbled, unto me direttth, 
you are hereby required to make out a fair and true liſt in writ- 
ing of all men uſually and at this time dwelling within you 
con/tablewick, between the ages of eighteen and ferty-five years, 


aiflruguiſhing therein their ranks and occupations, and which if 


the ſaid perſons labour under any infirmities incapacitating then 
From ſerving as militia men; and alſe which of them (if an) 
is an officer or private man ſerving in his majeſly's other foretm 


or a commiſf.;n eier ſerving or who has ſerved for four yean 
in the militia, or a private man ſerving or who has ſerved i" 
* 


II for. 
„ and 
All 
for the 


min. 


other. 
th be. 
of ſuf. 
Com. 
onths, 


e fot 


petty 


1ſtable 
e (aid 


enanti, 
ajefly' 
intel 
fo 1ſſut 
in your 
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in th 
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the militia by himſelf or ſub/litute for three years er until le- 
pally diſcharged, or a member of either of the univerſities, 
clergyman, licenſed teacher of any ſeparate congregation, conſtable 
or other peace officer, articled clerk, apprentice, ſeaman or ſea- 
aring man, or poor man who has three children born in"wed* 
lick, Which lift ſo fairly and truly made as aforeſaid, you 
are hereby required te return to the deputy lieutenants and juſ- 
rices of the peace for the ſaid county at their meeting for that 
purpoſe to be hel! on the day of next enſuing 
the date hereof, at in the ſaid county. And you 
are hereby further required to affix a true copy of the ſaid liff 
ſo ta be made out as aforeſaid, on the door of the church or chapel 
belonging to your reſpeAive pariſh, townſhip or place; and if 
ſuch place being extraparachial, hath no church or chapel be- 
longing thereto, then en the door of the church or chapel of ſome 
pariſh or place therets adioining, on ſome ſunday morning 
which ſhall be three days at the leaſt befsr e the ſaid day 
And alſo you are to afjix notice in writing at the 
bottom of the ſaid liſi, of the day and place of the ſaid meeting, 
and that all perſons who ſhall think themſelves aggrieved may 
then appeal, and that no appeal will be afterwards received. 
Herein fail you nat. Given under my hand, the day 
of in the year of our Lord | 


[4 — — 


H. C. chief conſtable of 
the ſaid ward. 


B. Precept to the high conſtable for iſſuing his 
warrants to the petty conſtables, to give no- 
tice of the number appointed to ſerve within 
each pariſh or place, and of the time and 
place for balloting. 8 


To H. C. gentleman, chief conſtable 
of the Weſt Ward within the ſaid 
county. 1 


Weſtmorland. 


W E A. D. and B. D. Huires, deputy lieutenants, and 
J. P. and K. P. eſquires, juſtices of the peace in 
and for the ſaid county, at our ſubdiviſion meeting aſſembled, 
for proportioning the number of private militia men io ſerve for 
ach periſh, tithing or place, within the ſaid ward, do hereby 
require you to give notice to the ſeveral petty conſtables within 
your ſaid ward, of the number of men ajpointed by us to ſerve 
for the ſeveral pariſhes, tithings, or places within their re- 
pective diſtrieis, according to the hiſt hereunto annexed ; and 

O 4 | that 
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that our next ſubdiviſian meeting, for cauſing the ſaid mm to 
choſen by lot to ſerue in the ſaid militia will be at —— 5 
| in the ſaid county, on the day of ——, 
now next enſuing. Given under our hands and ſeals tb. 
day of — j the year 3 


Form of the ſaid warrant indorſed. 


1 To the conſtable of —— 


B Y virtue of an order from the deputy lieutenants and Jufe 
_J tices of the peace for the ſaid county, at their ſubdiviſu 
meeting for that purpoſe aſſembled, you are bereby required u 
give notice, to the ſeveral per ſons within your conflablewick 
liable to ſerve in the militia of the ſaid county, that —— 
men are appointed to ſerue for the ſaid townſhip, 

[Or, if the liſts of two or more townfhips are added 
together, then ſay, that ———— men are appointe I to ſerus 
Jointly for your ſaid townſhip, and for the townſhip of =—— 
in the ſaid ward] / 9 | 
and that the next ſubdiviſion meeting, for cauſing the ſaid nu 
to be choſen by lot to ſerve in the ſaid militia, will be at — 
in in the ſaid county, on the GOy Of wmnmmne 


pow next enſuing. Given under my hand the —— gay tf 


— in the year of our Lord ——. 


A. C. chief conſtable of 
the ſaid ward. 


Note; it may be proper in this caſe (though not te- 
quired by the act), and more eſpecially in caſe of occa/inal 
diſcharges, to require the petty conſtables to give notice 
to the ſeveral perſons within their reſpective diſtricts, 
liable to be balloted, that they may appear, if they think 
fit, and ſhew cauſe why ſuch diſcharges ſhould not be 
made, or ſuch balloting ſhould not be; for they may offer 
volunteers; or the cauſe afligned for ſuch diſcharge may 
not be true, and it is reaſonable they ſhould have oppor- 


tunity to diſprove it: And conſequently, the high con- 


ſtable's warrant to the petty canſtables may vary accord: 
ingly. | 

Or particular warrants may be iſſued upon particulat 
gccalions, As thus; 


Foun 
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| in the year 


Militia (New). 


Form of A notice to the townſhip to ſhew cauſe 
againſt a diſcharge. 


To the conſtable of ——— in the 


Weſtmorland. 3 ſaid county, 


| B Y virtue of an order from his majeſly's deputy lieutenants 


and juſtices of the peace in and for the ſaid county, at 
thur ſubdiviſion meeting for putting the laws in execution re- 
lating to the militia of the ſaid county, you*are hereby required 
forthwith to give notice to ail perſons within your conſlablewick 


liable to ſerve in the militia, that if any perſon or perſons can 


ſhrw juſt cauſe why A. M. now ſerving in the militia for the 
ſaid conflablewick ſhould not be diſcharged and another man 
in the ſaid 
county, on the day of then and there 
to make their objeftions. And you are to appear at the ſame 
time and place to certify what you ſhall have done in the exe- 
eution hereof, Given under my hand the —— day f 


A. C. 


Clerk of the ſubdiviſion meetings: 


* 


So where the militia is embodied, and a man's ſervice 
is witain four months of expiring; the notice may be, 


. . » « that if any perſon can ſhew juſt cauſe why another man 


ſrauld not be balloted to ſerve in the militia of the ſaid county, 
in the place of A. M. whoſe time of ſervice is within four 
manths of expiring, he may appear ...... 


C. Precept to the high Conſtable, for iſſuing his 
warrant to the petty canſtables, to give notice 
to the perſons choſen by lot, to appear and 
take the oath and be inrolled; with the petty 
conſtable's warrant thereupon, 


To H.C. genileman, chief conſtable 

Weſtmorland. j of the Weſt Ward, within the ſaid 
4 aL county. 

E A. D. and B. D. efquires, deputy lieutenants, 

VV and J. P. and K. P. eſquires, two of his majeſy's 

I/ltces of the peace, in gud for the ſaid county, at our ſubdi- 

wal viſion 
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viſion meeting for that purpoſe aſſembled, do hereby order and re. 
guire you forthwith ta iſſue out your warrants to the ſever, 
petty conſtables within your ſaid ward, according to the forn 
hereon indorſed. Given under our hands and feals the 


day of in the year of our Lord 


Form of the ſaid warrant indorſed. 


Weſtmorland, 
Weſt Ward. 


virtue of an order from the deputy lieutenants an 

juſtices of the peace in and for the ſaid county, at thi 
ſubdiviſion meeting for that purpoſe aſſembled, you are hercy 
dire ed and required to give notice to A.M. an inhatitan 
within your conſlablewick, choſen by lot at the ſaid meeting 1. 
ſerve in the militia of the ſaid county, that he do appear at th 
moot-hall in Appleby in the /aid county, on the ——— 
day of next, then and there to take the oath in that 
behalf required by law, and to be inrolled to ſerve in the militia 
of the ſaid county as a private militia man for the ſpace of thru 
years, or 9h:rwiſe to provide a fit perſon (to be approved by 
the deputy lieutenants and juſtices of the peace that jhall be thn 
and there priſent) to ſerve as his ſubſtitute, who ſhall take the 
ſaid oath and be inrolled in manner aforeſuid. Which niva 
you'are to give unto him, or to leave the ſame at his place if 
abode, at leaſt ſeven days before the ſaid day / 
next. And be you then there to certify what you ſhall have dim 
in the premiſſes, Herein fail you not. Given under my hand 
the on day of in the year of our Lordi —. 


H. C. chief conſtable a 
the ſaid ward. 


J To the conſtable of. 


Form of the notice to be left at the dwelling- 
houſe, where perſonal notice cannot be given. 


William Harriſon, 


OTICE is hereby given unto you, that you are chiſm 

by lat to ſerve in the militia of this county of W. and 

that you are to appear at the moot- hall in A. in the ſaid county, 
on the day of next, before the deputy 
lieutenants and juſtices of the peace for the ſaid county to be then 
and there aſſombled, to take the oath in that behalf requirtd, 
and to be inrolled to ſerve in the militia of the ſaid county a 
a private militia man for the ſpace of three years, or olber- 
w/e ie provide a fit perſon to be then and there approved * * 
FL 
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Militia (New). 
ſaid deputy lieutenants and juſtices, who ſhall take the ſaid 
50h, and be then and there inrolied as aforeſaid. Given un- 
der my hand the day of in the year of our Lord 


— . 


* 


A. C. conſtable 
of 5 


* 


To prevent miſtakes, it may be beſt to have printed 
forms, and to 1eliver the ſame properly filled up to the 
reſpeive conſtables. 


D. Form of an information and complaint againſt a 
militia man not appearing to be ſworn and in- 
rolled. 


| tend ; T HE information and complaint of 


A. I. of in the ſaid county, 
gentleman, made upon oath before me J. P. eſquire, one of bis 
majeſty's juſtices of the peace in and for the ſaid county, the 
A in the year of our Lard that 
A. O. late of in the ſaid county, yeoman, not being one of 
the people called quakers, hath been duly choſen by lot to ſerve 
as a private militia man in the militia of the ſaid county, 
and hath had due notice to appear before the deputy lieutenants 
and juſtices of the peace in and for the ſaid county, at their 
ſubdiviſion meeting for that purpoſe aſſembled, to take the oath 
in that behalf required, and to be inrotled to ſerve in the ſaid 
militia as a. private militia man, or to provide a fit perſon to 
ſerve as his ſubſtitute ; and that the ſaid A. O. hath neglected 
to take the ſaid oath, and to ſerve in the faid militia, and 
hath alſo neglected to provide any fit perſon ta ſerve as his 
ſubſflitute ; whereupon he the ſaid A. I. prayeth that juſtice 
may be dane againſ/t him the ſaid A. O. for the ſaid offence. 


Before me the ſaid juſtice, 


J. P. 
Summons thereupon. 
Weſtmorland. ; To the conſtable of. 


HEREAS complaint and information upon oath 

hath been made unto me J. P. efquire, one of his 
Majeſty's Juſtices of the peace in and for the ſaid county, that 
A. O. late of in the county aforeſaid, yeaman, (not 
1 being 
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being one of the people called quakers) hath been duly chaſm by 
lat to ſerve as a private militia man in the militia of the ſai 
caunty, and. hath bad due notice to appear before the deputy lis 
tenants and juſlices of the peace in and for the ſaid county, a 
their ſubdiviſion meeting for that purpoſe aſſembled, 10 take th 
oath in that behalf required, and to be inrolled to ſerve in th 
ſaid militia as à private militia man, or to provide a ft 
per ſin to be approved by the ſaid deputy lieutenants and juſlic 
as afareſaid to ferve as his ſubſtitute; and that he the ſail 
A. O. hath neglecled [or refuſed] to take the ſaid oath, aul 
to ſerve in the ſaid militia, and hath alſo neglected to provid 
any fit perſon ta ſerve as bis ſubſtitute : Theſe are therefort u 
require you forthwith to ſummon the ſaid A. O. to appear be. 
fore me at the houſe of in in the ſaid county, on === 
the day of at the hour of in the afternim 
» the ſame day, to anſwer unto the ſaid complaint, and 1 
fſhew cauſe why the penalty of ten pounds ſhould not be levi 
upon his goods and chattels for the ſaid offence. Herein fal 
you not. Given under my hand and ſeal the day 
iu the year of our Lord 


Warrant of diſtreſs for the penalty of 101, 


Weſtmorland, 0 To the conſtable of 


IJ HERE AS A. O. late e in the caunty if 
, yeoman, (not being one of the people called 

gquakers,) is this day duly conviated upon oath before me J. P. 
efquire, one of his majeſij's juſtices of the peace in and for tht 
Jaid county, for that he the ſaid A. O. having been duly chiſen 
by lot ta ſerve as a private militia man in the militia of the ſaid 
county, and after due notice given unto him lo appear before tht 
deputy lieutenants and juſtices of the peace in and for the ſai 
county at their ſubdiviſion meeting for that purpoſe aſſembles, 
to take the cath in that behalf required, and to be inrolled ti 
ſerve in the ſaid militia as a private militia man, or to provid: 
a fit perſon to be approved by the ſaid deputy lieutenants and 
Juſtices as afereſaid to ſerve as his ſubſtitute, hath negli 
4 take the ſaid oath, and to ſerve in the ſaid militia, and alſ 
hath neglected to provide any fit perſon to ſerve as his ſubſiitutt; 
whereby he the faid A. O. hath forfeited the ſum of ten pounds: 
Theſe are therefore in his ſaid majeſly's name to command jou, 
10 leuy the ſaid ſum by dijireſs of the goods and chatte!s of hin 
the faid A. O. And if within the ſpace of | four] days nem 
after. ſuch di/ireſs by you taken, the. ſaid ſum together with rea- 
fonable charges of taking and keeping the ſaid diſtreſs hall 7 
2 : ; 
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| be paid, that then you do ſell the ſaid goods and chattels ſo by 


ou diftrained, and out of the money ariſing by ſuch ſalt, that 
you do pay the ſaid ſum of ten pounds to the ſaid deputy lieu- 


| tenants and juſtices as aforeſaid, or to ſuch perſon as they ſhall 


appoint to receive the fame, for the providing of a ſub/litute to 


ſerve for him the ſaid A. O. and for the other purpoſes by law 


direfted far the application thereof; rendering the overplus (if 
any ſhall be) on demand unts him the ſaid A. O. the reaſonable 
charges of taking, keeping, and ſelling the ſaid diſtreſi being 
firſt deducted. and if ſufficient diſtreſs cannot be found of the 
goods and chattels of him the ſaid A. O. whereon to levy the 
ſaid ſum of ten pounds, that then you certify the ſame to the 
together with the return of this precept. Herein fail you not. 
Given under my hand and ſeal, the —— thy of ——— in 
the year of our Lord 


Conſtable's retura of the want of diſtreſs. 


in the ſaid 
© county, maketh oath, before me J. P. 
eſquire, one of his majeſty's juſtices of the peace for the ſaid 
county, the - day of in the year — that 
by virtue of my warrant to him directed, to levy the ſam of 
m=— by diflreſs and ſale of the goods and chattels of A. O. 
late of aforeſaid in the county aforeſaid, he the ſaid 
conflable hath made diligent ſearch for ſuch goods and chattels, 
and that he doth not know, nor can find, thut he the ſaid A. O. 
hath goods and chattles ſufficient to anſwer the ſaid difireſs. 
Before me A. C. 
. 


Commitment for want of diſtreſs. 


To the conſtable of — in the ſaid 
county, and to the keeper of the com- 


Weſtmorland. 
mon gaol at A. in the faid county. 


W HEREAS A. O. late of ii the county 
aforeſeid, yeoman, ( mot bring. one of the people called 
quaters,) was on the — day of duly convifted 
before me J. P. eſquire, one of his majeſly's juſtices of the 
peace in and for the ſaid county, for that he the ſaid A. O. 
having been duly choſen by lot to ſerve as a private militia man 
in the militia of the ſaid county, and after due notice given 
unto him to appear before the deputy lieutenants and juſtices of 
the peace in and for the ſaid county at their ſubdiviſion meeting 
fer that purpeſe aſſembled, to take the oath in that behalf re- 
quired and to be inrolled to ſerve in the ſaid militia as a pri- 

vale 
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vate militia man, or to provide a fit perſon to be approved ly 
the ſaid deputy lieutenants and juſtices as aforeſaid to ſerve az 
his ſubſtitute, did neglect to take the ſaid oath, and to ſerve in 
the ſaid militia, and alſo did negleci to provide any fit perſon 
' to ſerve as his ſubſlitute, and thereupon did forfeit the ſum of 
ten pounds : And whereas on the ſaid day of —— 
in the year aforeſaid, I did iſſue my warrant to the conſlable of 
to lepy the ſaid ſum of ten pounds, by diflreſs and ſalx 
of the goods and chattels cf him the ſaid A. O. And whereas 
if duly apppears to me, as well on the oath of the ſaid conſlable, 
as otherwiſe, that he the ſaid conſtable hath uſed bis beſt endea- 
wours to levy the ſaid ſum on the goods and chattels of the ſaid 
A. O. as aforeſaid, and that the goods and chattels of him the 
ſaid A, O. are not ſufficient to anſwer the ſaid diſtreſs : Theſe 
are therefore to command you the ſaid conſtable of afore- 
ſaid, to apprehend the body of the ſaid A. O. and him ſaſeh 
to convey to the common gaol at A. aforeſaid in the county afore- 
ſaid, and there deliver him to the ſaid keeper thereof, together 
with this precept. And I ds hereby command you the ſaid keeper 
of the ſaid common gaol, to receive into your cuſtody in the ſame 
common gaol the ſaid A.O. and him there ſafely to keep for 
the ſpace of [three months: ] And for ſo doing, this ſhall be 
your ſufficient warrant. Given under my hand and ſeal, ibi 
—— day of — ix the year of our Lord ——, 


The foregoing forms of proceſs in this caſe are drawn 
out at large, not ſolely in contemplation of this particulat 
offence, but as they may be ſome direction in other lik 
caſes tor levying of penalties, 


N. B. If the militia are embodied ; then, inſtead of 
the ſaid warrant of commitment, the form muſt be varied, 
in order to have the defaulter apprehended, and thereupon 
delivered over to the proper officer, as thus :—Theſe are 
therefore to command you the ſaid conſlable of — aforeſaid, 
to apprehend the body of the ſaid A. O. and to bring bim be- 
fore me or ſome other of his majeſiy's juſtices of the peace for 
the ſaid county, to be further proceeded againſt according to lau. 
Piven, Cc, | | 


E. Order 


ler 


Militia (New). 


E. Order to pay half the price of a volunteer to 
a balloted militia man when embodied. 


To the churchwardens and overſeers of 


doe the poor of the townſhip of 
in the ſaid county. 


HERE AS A. B. of your ſaid townſhip, weaver, 

hath before us of his majeſly's deputy lieu- 
tenants, and of his majeſly's juſtices of the peace for 
the ſaid county, been choſen by lot to ſerve in the militia of the 
ſaid county, now embodied and in actual ſervice ;, and hath been 
ſworn and inrolled per ſonally to ſerve, and hath ferved therein 
for the ſpace of one month and upwards, and not been diſap- 
proved of by the commanding officer : Cor, hath provided C. D. 
bis ſubflitute, who hath been ſworn and inrolled to ſerve, and 
hath ſerved therein far the ſpace of one month and upwards, 
and not been diſappraved of by the commanding officer :] We do 
hereby order yau te pay to the ſaid A. B. the ſum of 
which we adjudge to be half the current price paid for à volun- 
ter within the ſaid county, out of the rate made for volunteers 
within your ſaid townſhip, and if there be no volunteers pro- 
vided by you in the ſaid townſhip, then cut of à rate to be made 
aſter the manner of the poor rate, excepting out of the ſaid rate 
all balloted perſons who have ſerved fer three years by them- 
ſelves or ſubſiitutes, or are now ſerving in the ſaid militia. 
Given under our hands the ———— day of —— in the year ef 
our Lor 4 — — 


F. Order of maintenance of the family of a bal- 
loted militia man, when embodied. 


To the overſeers of the poor of the 
Weſtmorland, j townſhip of in the ſaid county, 
and to every of them, 


WI ER E AS complaint upon oath hath been made 
unto me J. P. efſquire, one of his majeſlys juſtices 
of the peace in and for the ſaid county, by A. M. now dwellins 


in your ſaid townſhip, wife of B. M. a private militia man 


ſerving in the militia of the ſaid county in his own right as a 
ballated man, and in actual ſervice, that ſhe is not able to ſup- 
port herſelf, and C. their jon agen years, and D. their 
daughter aged years; I do therefore hereby require you 
to pay unto the ſaid A. M. the jum of - weekly for the 
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ſupport of her and the ſaid children, being the uſual and ordi. 
nary price of — days labour in huſbanary within the ſail 
county Or forthwith ſhew cauſe to me to the contrary, Iich 
ſaid weekly ſum ſo to be paid by you as aforeſaid is to be rein. 
burſed to you by the treaſurer of the ſaid county, who is hergly 
required to reimburſe the ſame accordingly. Given under ny 
hand and ſcal, the ——— day of ——— in the year of ur 
Lord . 


The coutfe to be taken for maintenance of the families 
of ſubſtitutes, or of volunteers, drawn out into actual 
ſervice, differeth in nothing from that of other poor per. 
ſons according to the poor laws; only with this addi- 
tional citeumſtance, that if the ſubſtitute ſerves for an 
other pariſh, townſhip, or place than that wherein his 
family reſides, the maintenance muſt be reimburſed by 
that parifh, townſhip, or place for which he ſerves. As 
thus: 


G. Order of maintenance of the family of a ſab: 
ſtitute when embodied. 


To the overſeers of the poor of the 
Weſtmorland. townſhip of in the ſaid county, 
: and to every of them, 

V HE RE AS complaint upon oath hath been made unte 
| me J. P. eſquire, one of his majeſty's juſtices of the 
peace in and for the ſaid county, by A. M. now dwelling in 
your ſaid townſhip, wife of B. M. a private militia man 
| ſerving in the militia of the ſaid ceunty as a ſubſtitute fit 
C. M. of your ſaid townſhip, which militia are now embaditd 
and in actual ſervice, that ſhe the ſaid A. M. is not able to 
ſupport herſelf and D her ſon aged —— years; I do therefort 
hereby require you to pay unto the ſaid A. M. the ſum ef 
weekly for the ſupport of her and the ſaid D her jon: Or 
forthwith ſhew cauſe to me to the contrary. Given under m 
hand and ſeal the —— day of in the year of our Lord. 
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If the ſubſtitute ſerves for another townſhip than that 
in which his family reſides, then, as that other townſhip 
muſt finally bear the burden, it ſeems requiſite previouſly 
to ſummon them to ſhew an ; and then the order may 
run thus : 


To the overſcers of tlie poor of the 
Weſtmorland. townſhip of Burton in the ſaid couns 


ty, and to every of them. 


HEREAS complaint upon oath hath been made unto 
me J. P'. efquire, one of his majeſty's juſtices of the 
peace in ond for the ſaid ccunty, — A.M. naw dwelling in 
your ſaid tronſhip, wife of B. M. a private militia man 
ſerving in the militia of the ſaid county as a ſubſtitute for 
C. M. of the tawnfhip of Barbon in the ſaid county, which 
5 are now embodied and in actual ſervice, that fhe th- 
faid A. M. is nat able to ſupport her ſelf and D her ſon aged 
— years; and whereas the overſeers of the poor of the ſaid 
town/iip of Barbon aforeſaid have been duly ſummoned by me 
to ſhew cauſe why relief ſpauld not be given ts the ſaid A.M. 
but have not fh:wsd ta me any ſufficient cauſe; I de therefore 
herevy require you the ſaid overſeers of the poor of the ney 
ef Burton to pay unte the faid A. M. the ſum of 
weekly far the ſupport of her and 0 D her fon, until 
you ſhall be etherwiſe ordered to forbear the ſaid allowance. 
Ihich jaid weekly ſum is to be reimburſed to you by the jaid 
overſeers of the poor ef the townſhip Bau bon aforeſaid 
wh; are hereby required te reimburſe the jam? acerdingiy. 
Given under my hand and jeal the —— day of in the 
jear of aur Lord ———,. 


Where the ſubſtitute ſerves for a pariſh in another 
county, the order may be varied accordingly : as thus, 


To the_overſeers of the poor of the 
Weſtmorland. "townſhip of Burten in the ſaid county; 
and to every of them. 
* 

HERE AS complaint en oath hath bien made unto 

me J. P. eſquire, one of his maje/ly's juſtices of the 

peace in and for the ſaid county by A.M. now dwelling in 
your ſaid townſhip, wife of B. M. a private militia man 
ſerving in the militia of the county of Lancaſter, as a ſu'j1t- 
tute for C. M. of the townſhip of Warton in the ſaid county 
ef Lancaſtet, which militia are now embodied, and in aflual 
* that ſhe the fa: id A. M. is not able 10 fat ert and 
Vol. III. FP mainta; n 
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maintain berſelf; and whereas the overſeers of the poor of the 
faid townſhip of Warton have been duly ſummoned by me t» 
Ae cauſe why relief ſhould not be given to the ſaid A. M. 
but have not ſhewed to me any ſufficient cauſe : I do therefore 
hereby require you the ſaid overſeers of the poor of the townjhip 
of Burton, to pay unto the ſaid A. M. the ſum of ——— 
weekly for her ſupport and maintenance, until you ſhall be 
etherwiſe ordered to forbear the ſaid allowance, Which ſaid 
weekly ſum is to be reimburſed to you by the treaſurer of the 
ſaid county of Weſtmorland, on your producing to him my 
certificate 7 this order, Which ſaid treaſurer is required to 
tranſmit the ſeid certificate, and an account of all monies ſo 
repaid by him from time to time, guarterly, to the treaſurer of 
the faid county of Lancaſter. JWhich ſaid treaſurer of the 
county of Lancaſter all forthwith reimburſe the ſame to the 
ſaid treaſurer of the county of Weſtmorland, and apply to 
the juſtices of the peace at the next general or quarter ſeſſun 
for the county of Lancaſter, for their allowance of the ſaid 
account, and for their order to the overſeers of the poor of the 
townſhip of Warton aforeſaid, to make good the ſame to bim 
the faid treaſurer of the county of Lancaſter out of their poor 
rates. Given under my hand and ſeal the —— day of 
in the year of our Lord 


Form of the juſtice's certificate. 


Weſtmorland, I J. P. efquire, one of his majefly's juftice: 

of the peace in and for the ſaid county, d. 
hereby certify, that this preſent day I have executed an order 
upon the overſeers of the poor of the townſhip of Burton in 
the ſaid county, to pay weekly the ſum of ——— for the main- 


tenance of A.M. now dwelling in the ſaid townſhip, wife of 
B. M. à private militia man in actual fervice in the militia 
of the county of Lancaſter, as ſub/litute od C. M. of th 

ancaſter. Given 
under my band and ſeal the day ef in the year 


townſhip of Warton in the _ county of 


H. Warrant | 
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H. Warrant of diſtreſs for quakers ſubſtitutes. 


4. D. eſquire, deputy lieutenant, and 
| J. P. and X. P. efquires, two of his 
i mMajeſty's juſtices of the peace for the 
1 ſaid county; to the high conſtable of 

FREIE ; Kendal ward within the ſaid county, 

and to the petty conſtables of ——— 
| in the ſaid county, and to each and 
{ every of them, | | 


TDORASMUCH as A. Q. late of ——— gfereſaid in 
F the county aforeſaid, yeoman, being one of the people called 
quakers, hath been duly choſen by lot to ſerve in the militia of 
the ſaid county, and after due notice given unto him hath neg- 
lefled to appear, and to take the cath in that behalf required, 
ond to ſerve in the ſaid militia, and hath alſa neglected to pro- 
wide any fit perſon 1 ſerve for him as his ſubſtitute ; and 
whereas we the ſaid deputy lieutenants and juſtices as aforeſaid 
have, upon as reaſonable terms as might be, namely for the ſum 
provided and hired A. S. a fit perſon to ſerve in the 
faid militia, as the ſubſlitute of him the faid A. Q. We do 
therefore hereby require you to levy the ſaid ſum of by 
diſtreſt and ſale of the goods and chattels of him the ſaid A. Q. 
and to pay the ſame unto for the ufe of him the ſaid 
A.S. rendering the overplus (if any ſhall be) unto bim the 
faid A. Q: after deducting the charges of the ſaid diſtreſs and 
fale, Herein fail you not. Given under our hands and ſeals, 
the —— day of —— in the year of our Lord, ——, 


* 8 —_—_— 2 2 
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Pill. 


Y an ancient ordinance, Hat. fat. J. 1. p. 181. 

The toll of a mill ſhall be taken according to the 
cuſtom of the land, and according to the ſtrength of 
the water-courſe, either to the twentieth or four and twen- 
tieth corn, 

And yet in ſome places the millers do claim and take 
the fixteenth part; and where the cuſtom hath been 
fo uſed time out of mind, perhaps it may be good and 
warrantable. Dalt. c. 112. 

And Mr. Dalten ſays, the miller ought to take but 
one quart for grinding of _— buſhel'of hard rr 
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Mill. 


if he fetch and carry back the griſt to the owner, he 
may take two quarts of hard corn; and this hard corn 
is intended of wheat, rye, meſlin (which is wheat and rye 
mixed). And for mait, the miller «ſhall take but half 
ſo much toll as he taketh for hard corn, that is, one 
pint in the buſhel, for that malt is more eaſily ground 
than wheat or rye: But if the miller do fetch to his 
mill, and carry back the malt to the owner's houſe, then 
the miller alſo ſhall have double toll. Dalt. c. 112. 

But by Holt Ch. J. the toll of a mill muſt be regulated 
by cuſtom ; and if the miller takes more than the cul. 
tom warrants, it is extortion : But if it is a new mill, 
there the miller is not reſtrained to any certain toll; 
but the perſons who will have their corn ground there, 
muſt comply with the miller's demands; and whatſoever 
he takes, it is not extortion, becauſe it is the voluntary 
agreement of the parties. L. Raym. 149. 

In ſome places, the tenants are bound to have their 
corn ground at the lord's mill. As in the caſe of Hix 
and Gardener, H. 11 J. In an action on the caſe for 
erecting a mill, the lord declared upon à cuſtom for 
all the inhabitants to grind at his mill, and that the 
defendant had built a mill there contrary to the cuſtom, 
and this was adjudged a good cuſtom : And ſuit to a mill 
may be by reaſon of tenure or ſervice, and alſo by cuſtom, 
and ſo may well bind ſtrangers. 2 Bulſir. 195. | 
And a new erected houſe within the precinQs is 
within the cuſtom of multure: And none may grind 
elſewhere, but in caſe of exceſſive toll, or that the griſt 
cannot be ground in convenient time, Hardr. 177. 

7. 16 C. 2. K. and Maod. The defendant being a mil- 
ler, was indicted for changing corn delivered to bim to 
be ground, and giving bad corn inſtead of it. It was 
moved to quaſh it, beèauſe only a private cheat, and 
not of a public nature, - But it was anſwered, that be- 


Ing a cheat in the way of trade, it concerned the pub- 


lic, and therefore was indictable. And the court was 
unanimous not to quaſh it. 1 Sz; Caf. 217. 

Altho' every larceny implies a treſpaſs, and a feloni- 
ous taking of the thing ſtolen; yet it hath been re- 
ſolved, that even thoſe who have the poſſeſſion of goods by 
the delivery of the party, as a miller who hath corn 
delivered to him to grind may be guilty of felony by 
taking away any part thereof with an intent to ſteal it. 
1 Haw. 9o. 

Millers are not to be common buyers of any corn, to ſell 
the ſame again, either in corn or meal; but ought only 

to 


Mill. 


to ferve for the grinding of corn that ſhall be brought to 
their mills, Dalt. c. 122. 

By the 9 G. 3. c. 29. If any perſon or perſons, un- 
lawfully, riotouſly, and tumultuoufly aflembled, to the 
diſturbance of the publick peace, ſhall unlawfully and 
with force demoliſh or pull down, or begin to demo- 
liſh or pull down, any wind ſaw mill, or other wind 
mill, or any water mill, or other mill, or any of the 
works thereto belonging ; every ſuch perſon ſhall be 
guilty of felony without benefit of clergy, And if any 
perſon ſha]l wilfully or maliciouſly burn or ſet fire to 
any ſuch mill; he ſhall in like manner be guilty of felony 
without benefit of clergy. Profecution to be commenced 
within eighteen months after the offence committed, 


Ir ann 


Mines defiroying. 


1. TD Y the 10G. 2. c. 32. If any perſon ſhall wil ſolly 

and maliciouſly fer on fire any mine, pit, or delph 
of coal or cannel coal; he ſhall be guilty of felony with- 
out benefit of clergy. 

2. And by the 13 G. 2. c. 21. If any perſon ſhall di- 
vert or convey any water into any coal work, with celign 
to deſtroy or damage the ſame ; he ſhall pay to the pariy 
grieved treble damages, with coſts. 

3. And by theg G. 3. c. 29. If any perſon ſhall wil- 
fully or maliciouſly ſet fice to, burn, demoliſh, pull down, 
or otherwiſe deſtroy or damage any fire engine or other 
engine erected for draining water from collicries or coal 
mines, or for drawing coals out of the ſame; or for 
draining water from any mine of lead, tin, copper, or 
other mineral; or any bridge, waggon way, or trunk, 
erected for conveying coals from any colliery or coal 
mine, or ſtaith for depoſiting the ſame; or any bridge or 
waggon way erected for conveying lead, tin, copper, or 
other mineral from any ſuch mine ; or ſhall cauſe or pro- 
cure the ſame to be done; he ſha]l be guilty of felony, 
and tranſported for 7 years. 

Provided, that no perſon ſhall be profecuted on this act, 
unleſs the proſecution be commenced in 18 months after 
the offence committed. | 


Miſadventure. See Homicide. 
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Mildemeanoz. 


HIS word in its uſual acceptation is applied to all 

thoſe crimes and offences, for which the law has 
not provided a particular name; and they mv be puniſhed 
according to the degrees of the offence, by fine, or im- 
piiſonment, or both. Barl. 


Miſpriſion of felony. See Felony. 
Milpriſion of treaſon. See Trealon. 
Mittimus. See Commitment. 
Murder. See Domicide. 


Mute. 


ERETOF OR E a perſon ſtanding mute upon an 

arraignment of felony (that is, without ſpeaking 
any thing at all, or without putting himſelf upon God 
and the country) was liable to a ſtrange and cruel kind 
of puniſhment; the judgment in which caſe was, that 
the man or woman ſhould be remanded to the priſon, and 
laid there in ſome low and dark room, where they ſhould 
lie naked on the bare earth, without any litter, ruſhes, 
or other cloathing, and without any garment about them, 
but ſomething to caver their privy parts; and that they 
ſhould lie upon their backs, their heads uncovered and 
their feet, and one arm to be drawn to one quarter of the 
room with a cord, and the other arm to another quarter, 
and in the ſame manner to be done with their legs; and 
there ſhould be laid upon their bodies iron and ſtone, fo 
much as they might bear and more; and the next day 


following to have three morſels of barley bread without 


any drink, and the ſecond day to drink thrice of the wa- 
ter next to the houſe of the priſon (except running wa- 
ter) without any bread; and this to be their diet until 
they were dead, 80 as, upon the matter, they ſhould 
die three manner of ways, by weight, by famine, and by 


eold. And the reaſon of this terrible judgment was, be- 


cauſe they refuſed to fland to the common low of the 
land. 2 Infl. 178, 179, 
Ard 
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Mute. 


And this ſome perſons eadured, for the ſake of their 
children or other kindred ; becaule in ſuch cate they for- 
feited their goods only, and not their lands; for lands 
could not be forfeited but by attaindet. 

But now, by the 12 C. 3. c. 20. If any perſon, being 
arraigned on any indictment or appeal for felony, or on any 
indictment for piracy, ſhall upon ſuch arraignment land mute, 
ar will not anſwer direcliy te the felony or piracy, he Hall be 
eonvic led of the offence, and the court ſhall thereupon award 


judgment and execution, in the ſame manner as if be had been 


cnvitted by verdict or confeſſion ; and ſuch judgment ſhall bave 
all the ſame conſequences, as a convitiion by verdidt vr confeſ- 
UP 8 
And the fame law is, with reſpe& to an arraignment 
for treaſon or pelit larceny; for before this act, perſons 
ſtanding mute in either of theſe caſes, were to have the 
like judgment as it they had confeſſed the inditment. 
2 fl. 177. 2 Haw. 329. 


Naval ſtores. See Stozes. 
Navigable rivers. See Rivers and Navigation. 
Nets. See Game. al 


| News Papers. 


RY 11G, c. 8. For every journal, mercury, or othet 
public news paper, ſhall be paid a ſtamp duty of 1d 
a ſheet, and 2d forevery half ſheet, And by 30 G. 2. c. 19. 
lor every news paper whether on a half ſheet or leis 
or more, and not exceeding one ſheet, d more: and d 
more by the 16 G. 3. c. 34+ | 

And for every pamphlet contained in half a ſheet of 
paper, id. Larger than half a ſheet, and not exceeding 
a Whole ſheet, for every printed copy thereof, 1d. Above 


ane ſheer, and not exceeding © ſheets in octavo, or a leſſer 
page not exceeding 12 ſheets in quarto or 20 ſheets in 
folio, for every ſheet which ſhall be contained in one 


printed copy thereof, 25. 10 Ann, c. 19. / 101. 
F ; P4 * Provided 
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News Papers. 


Provided that nothing herein ſhall charge any act of 
parliament, proclamation, order of council, form of 
prayer, or other act of ſtate, printed votes, ſchool] bock, 
books of deyotion, daily accounts of imports and exports, 
nor weekly bills of mortality. / 102. 


And if any perſon ſhall write, print, or expoſe to ſale 


any ſuch pamphlet or news paper (the ſaid pamphlet ex. 
ceeding one ſheet only excepted) before the paper ſhall 
be ſtamped ; he ſhall forſeit 101, with full colts. % 105, 

And a printed copy of every pamphlet containing more 
than one ſheet, ſhall (within the bills of mortelity) in 
ſix days after printing be brought to the head office, and 
the title, number cf ſheets, and duty ſhall be entred in a 
book, and the duty thereupon paid to the rec-1ver gene. 
ral, who ſhall give a receipt for the ſame on ſuch print- 
ed copy, or the ſame {hall be ſtamped to denote the pay. 
ment: Without the bills, it ſhall be brought in fourteen 
days to ſome head collector of the ſtamp duties, who ſhell 
enter the title, number of ſheets, and duty; which duty 
mall be thereupon paid to the colle or, who ſhall give 
a receipt for the ſame on ſuch printed copy. /. 111, 

And if any ſuch pamphlet containing more than one 
ſheet, ſhall be printed or publiſned, and the duty not 
paid, and title regiſtred, and one copy ftamped where 
required ſo to be, within the time above limited ; the 
_ autaor, printer, and publiſher, and all other perſons con- 

cerned, ſhal! late all property therein, and in every copy 
thereof, and ſhall alfo forfeit 201 with ſull coſts. / 112. 

And no perſon ſhall expoſe to ſale any ſuch pampiiet, 
without the name and place of abode of ſome known pet- 
jun, by or for whom: it was printed or publiſhed, wil 
ten or printed thereon z3 on pain of 201. /. 313. 

And pamphlets unſold ſhall be cancelled by the com- 
miiſionets, and the like number of other ſheets ftamped 
gratis ſnall be changed for them. / 114. 

And two juſtices may hear and determine offences in 
relation to pamphlets or news papers; and mitigats the 
penalty, fo as they do not reduce it lower than one fourth 
part, over and above the coſts: and where goods of the 
oftenger cannot be found, may commit him to priſon till 
paid. / 120. e 

And by the 16 G. 2. c. 26, If any perfon ſhall fell, 
or expole to ſale, any news'paper, or any book, pamphlet, 
or paper, deemed to be a news paper, unſtamped; an) 
yuſtice of the peace may commit him (being convicted 
before him by confeflion or oath of one witneſs) to the 
houſe of corteQtion for any time not exceeding three 

* 1 | months; 
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News Þ ayers. 


montas: And any perſon may apprehend and carry him 
before ſuch juſtice ; and on producing a certificate of ſuch 
conviction, under the hand of ſuch juſtice, thall have a 
reward of 20s, to be paid by the receiver general of the 


ſtamp duties. /. 5. 


And for every advertiſement in the gazette, or other 
printed paper, publiſted weekly or oftner, ſhall be paid 
1s by the 10 A, c. 19, and 15 more by the 20G. 2. 
6. 19. and 6d more by the 20 G. 3. c. 28. 

And for every advertiſement contained in or publiſhed 
with any paper or pamphlet, yearly, monthly, or at any 
interval of time exceeding one week, 28, by 30 C. 2, 
6. 19: And 6d more, by the 20 G. 3. c. 28. 

But nothing herein ſhall extend to any fingle advertiſe» 
ment printed by itſelf. 


Night walkers. See Slitcty, 
Noblemen. See Peers. 
Non compos. See Lunatick. 
Non conformiſts. See Diſſenters. 


Mozthern b92ders. 


I. Y the 43 El. c. 13. Foraſmuch as many per- 

ſons dwelling in Cumberland, Northumberland, 
W:ftmorland, and Dureſme, have been taken by force 
and kept until ranigined; and whereas by reafon of in— 
cutſions, burnings, and robberies, ſeveral inhabitants there 
have, been forced to pay a certain rate of money, corn, 
cattle, or other conſideration, commonly called by the 
name of Blackmail, to divers men of name, fri-nded and 


allied with divers in thoſe parts, who are Known to be 
great robbers and ſpoil takers in the ſaid counties, to the 
end thereby to be by them freed, protected, and kept in 


ſafety; by reaſon whereof many are impoveriſned, and 


rapine much increaſed : It is therefore enacted, that 
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whoſoever {hall without good authority take or detain 
any ſuch perſons againft their wills, to ranſom them, or 
make a prey or ſpoil of their perſuns or goods, upon 
deadly feud, or otherwiſe; or ſhall be aiding therein; 
or whoſoever ſhall rake, receive, or carry any money, 
corn, cattle, or ther conſideration, commonly called 
Blackmail, for ſuch protection; or ſhall burn any ſtack 
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Nozthern bozders. 


of corn; he ſhall, on conviction at the aſſizes or ef. 
ions, be guilty of felony without benefit of clergy, 


J. 1, 2. 


Foraſmuch as, Cc. ] At the time when this act was 
made, and for ſome time after, the peace of the borders 
was maintained by commiſſioners appointed by the two 
crowns reſpectively, who agreed upon certain articles to 
be obſerved by both ſides; appointed guards and watches 
at certain fords and other places; kept courts; redreſſed 
grievances z puniſhed offenders; and had power of life 
and death by way of legal rrial in the manner of oyer and 
terminer. And this act was not made in abolition of 
ſuch power, but in aid therzof, and for the puniſhment 
of certain offenders unto. whom the commiſſion of the 
lords wardens of the marches did not extend; which of. 
fenders, although not employed in the protection of the 
country by virtue of the inſtitution of the wardenſhip of 
the marches, yet demanded contribution of the inhabit- 
ants under pretence of preſerving them from rapine aud 
depredation by reaſon of the friendſhip and alliance 
which they had with the ſpoil-takers and robbers in thoſe 
parts, 


Blackmail) Maile, in French is a ſmall piece of money; 
and in the 9 H. 5. filver halfpence here were termed 
maileg. In a large acceptation, the word maile ſignifies a 
rent in general, paid either in money, corn, cattle, or 
other goods, as geeſe maile, cow maile, and the like; and 
in Scotland, maile is ſtill the common word for rent, 
l bite maile, white rents, (vulgarly called quit-rents,) 
were rents paid in filver, and thereby diſtinguiſhed from 
work day rents, cummin reats, corn rents, and the like, 
Black maile, ot black rents, ſcein properly to have been 
rents paid in cattie (otherwiſe called neat gelt, or neat geld, 
from the Daniſh gelt, geld, gelaum, a payment of tribute); 
but more largely taken, it ſeemeth to haye been uſed to 
ſignify all rents not paid in filver, in contradiſtinction 
to the redditus albi, blanch farms, or white rents. 


Deadly feud] Feud in the German ſignifies enmity, ot 
war; as in like manner the word foe ſignifies any enemy. 
Feud in Scotland, is a combination of kindred to revenge 
injuries or affronts done or offered to any of their blood. 


Deadly feud is a profeſſion of irreconcileakle hatred, till a 


perſon is revegged even by the death of his adyerlary. 
And, by the ſaid ſtatute, perſens outlawed in any of the 

ſaid counties for any ſuch murder, robberies, burglaries, 

or other felonies, ſhall in two months be certified in writing 


by 
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by the clerk of the peace to all the ſheriffs of all the ſaid 
counties; and the ſaid ſheriffs ſhall proclaim them in 
Cali, Penreth, Cockermouth, Appleby, Kendal, Newcaſtle, 
Nn petb, Alnewick, Hexam, Dureſme, Darlington, Biſhop 
fuckland, Barnard caſtle, and Berwick, and once a month 
in every their county courts, till they ſurrender ; and the 
mayors ſhall proclaim them in every fair, and every fix 
weeks in the market; and perſons relieviag, or conferring 
with them, ſhall, on the !ike conviction, be impriſoned 
for ſix months, and bound to the good behaviour for a 


year, 2 3» 4 5» 6. 


2. The juſtices of Northumberland and Cumberland, may Moſs trooyers, 


make order in ſeſſions, for charging the reſpective counties, 
for ſecuring the ſame againſt the moſs-troopers (that is, 
thieves and robbers, who after having committed offences 
in the borders, do eſcape through the waſtes and moſles); 
ſo as Northumberland be not charged above 5001 nor 
Cumberland above 2001] a year. And they may appoint a 
commander, with 30 men in Nortbunberiand, and 12 men 
in Cumberland, to ſearch for, purſue, and apprehend offen- 
ws. 13& 14 GC, 2. e. 22. 

And the perſons ſo employed ſhall be choſen in ſeſſions 
yearly, or every two years at the fartheſt. 29 & zo C. 2. 


0. 2. 

And the ſeſſions ſhall take ſecurity of the perſons by 
them employed for preſervation of the borders, to anſwer 
the damages ſuſtained by their neglect or default, and to 
pay the ſame in four monchs after proof made thereof in 
ſelons by oath of one witneſs ; ſo as the goods ſtolen be 
entred in one of the books to be kept for that purpoſe, 
in 48 hours after they be ſtolen or gone; and books 
ſhall be kept for that end in every market town in the 
ſaid counties, and in ſuch other places, and by ſuch 
perſons, as the ſeſſions ſhall appoint. 29 & 3o C. 2. c. 2. 

And by the 18 C, 2. c. 3. Great and notorious thieves 
and ſpoil takers, in the ſaid counties of Northumberland 
and Cumberland, ſhall ſuffer death as felons without bene- 
ht of clergy; or may be tranſported by order of the 
judges of aſſize, during life, 


3. By the 13 C. 3. c. 31. If any perſon againſt whom offenders eſcap- 


2 warrant ſhall be iſſued by any juſtice in Zngland, for 
ay offence agaiaſt the laws of England, ſhall eſcape or 
go into Scotland; the ſheriff, or ſteward depute, or ſubſti- 
tute, or any juſtice of the county or place where ſuch 
perſon (hall be, may indorſe his name on the ſaid war- 
nant; which warrant, ſo indorſed, ſhall be a ſufficient 
&thocity to the perſon bringing ſuch warrant, and to all 

perſons 
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perſons to whom it was originally directed, and alſo to all 
theriffs officers, ſtewards officers, conſtables, and other 
peace officers where ſuch warrant ſhall be fo indorſed, t 
execute the ſame in the county or place where it is ſo in. 
dorſed, by apprehending the perſon againſt whom ſuch 
warrant is granted, and to convey him into the county 
place in Eng/and (being adjacent to Scotland) in which 
the offence was committed, beſore a juſtice of ſuch 
county or place, to be there dealt with according to lay: 

- Or, in caſe the offence was committed in the county ne 
next adjacent to Scotland, then to convey him into an 
county of England adjacent to Scotland, before a juſtice 
there; who ſhall proceed, with regard to ſuch perſon, by 
indorſing the warrant, as by the 24 G. 2. c. 55. in like 
manner as if the perſon had been apprehended in the aid 
county. / 1. 


And if any perſon, againſt whom a warrant ſhall be lab 
iſſued by the lord juſtice general, lord juſtice clerk, of tha 
any of the lords commiſſioners of juſticiary, or by any & 
ſheriff, or ſteward depute, or ſubſtitute, or juſtice of the the 
peace of Scotland, for any offence againſt the laws of 
Scotland, ſhall eſcape or go into England, any juſtice of 54 


the county or place where ſuch perſon ſhall be, may in. 
dorſe his name on the ſaid warrant: Which warrant, ſo 
indorſed, ſhall be a ſufficient authority to the perſon 
bringing ſuch warrant, and to all perſons to whom it wa 
originally directed, and alſo to all conſtables or other 
peace officers where ſuch warrant ſha]l be ſo indorſed, to 
execute the ſame in the county or place where it is ſo in- 
dorſed, by apprehending the perſon againſt whom ſuch 
warrant is granted, and to convey him into the county or 
place in Scotland (being adjacent to England) where the 
offence was committed, before the ſheriff or ſteward de- 
pute, or ſubſtitute, or a juſtice of ſuch county or place, ö 

to be there dealt with according to law: Or, in caſe the 
offence was committed in a county not next adjacent to 
England, then to convey him into any county of Scotland : 

adjacent to England, before the ſheriff, or ſteward de- 
pute, or ſubſtitute, or a juſtice there ; who ſhall proceed, 
with regard to ſuch perſon, according to the rules and 
practice of the law of Scotland, in like manner as if be 
had been apprehended in the ſaid county, / 2. 
And the expence of removing priſoners as aforeſaid 
ſha!} be repaid to the perſon defraying the ſame, by tit 
treaſurer of the county in England, or by the ſheriff, « 
ſteward depute, or ſubſtitute, of the county in Scotlant, 
in which the offence was committed; the amount of fucl 
| Experts 
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expence being previouſly aſcertained upon oath before 
wo juſtices of ſuch county, and allowed and- ſigned by 
em. / 3. 
5 5 perſon, having feloniouſly taken money, 
cattle, goods, or other effects, in either part of the united 
kingdom, ſhall afterwards have the ſame or any part there- 
of in his poſſeſſion in the other part of the united king- 
dom; it ſhall be lawful to indict, try, and puniſh him for 
theft or larceny in that part of the united kingdom, where 
he (ball ſo have ſuch money, cattle, goods, or other ef- 
fects in his poſſeſſion, as if the ſame had been ſtolen there. 


410 if any perſon, in either part of the united king- 
dom, ſhall knowingly receive or have any money, cattle, 

s, or other effects, ſtolen or otherwiſe feloniouſly ta- 
ken in the other part of the united kingdom; he ſhall be 
liable to be indicted, tried, and puniſhed for the ſame, in 
that part of the united kingdom where he ſhall fo receive 
or have the ſame, as if they had been originally ſtolen 


there. /. 5. : | 


Nuſance. 


I. What it is. 
II. How it may be removed. 
III. How puniſhed, 


J. Mat it is. 


Common nuſance ſeems to be, an offence againſt 
A the publick, either by doing a thing which tends to 
the annoyance of all the king's ſubjeQs, or by neglecting 
to do a thing which the common good requires. 1 Hew, 
197. 

Annoyances to the prejudice of particular perſons, are 
not puniſhable by a public proſecution as common nu— 
fances, but are left to be redreſſed by the private actions 
cf the parties aggrieved by them, 1 Haw. 197. | 

Where note a diverfity between a private and a publick 
nuſance: If it is a private nuſance, he ſhall have his 
action upon his caſe, and recover his damages ; but if it 
is a public nuſance, he ſhall not have an action upon his 
Cale, and this the law hath provided for avoiding of mul- 


tiplicity 
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tiplicity of ſuits, for if any one might have an action, 3 


Nuſance. 


men might have the like; but the law for this comm 
nuſance hath provided an apt remedy, by preſentment a 
indictment at the ſuit of the king, in the behalf of all hi, 
ſubjects; unleſs any man hath a particular damage, ay i 
he and his horſe fall into a ditch made acroſs a highway, 
whereby he received hurt and loſs, there for his ſpecial 
damage which is not common to others, he ſhall have 20 
action upon his caſe, 1 /. 56. 

Aud from hence it clearly follows, that no indiQent 
for a nuſance can be good, which lays it to the damaę: 
of private perſons only : as where it accuſes a man of (ur. 
charging ſuch a common; or of incloſing ſuch a piece of 
ground, wherein the inhabitants of ſuch a town have 4 
right of common, to the nuſance of all the inhabitant 
of ſuch a town; or of diſturbing a watercourſe runnin 
to ſuch a mill, to the damage of ſuch a perſon and his 
tenants, without ſaying of all the liege ſuljects of the king, 
1 Haw. 197. | 


Yet it hath been ſaid, that an inditment of a commn | [ 
{cold is good, although it conclude to the common nuſance nat 
ot divers, inſtead of all, the king's ſubjects; perhaps for {hal 
this reaſon (ſays Mr. Hawkins) becauſe a common ſcold real 
cannot but be a common nuſance. 1 Haw. 198. able 

And if the law be ſo in this caſe, why ſhould not an de 
indictment ſetting forth a nuſance to a way, and expreſoly the 
add unexceptionably ſhewing it to be a highway, be good, * 
notwithſtanding it conclude to the nuſance of divers, with- gh 
out ſaying all the king's ſubjects ?. And perhaps the autho- pla 
rities which ſeem to contradict this opinion, might go upon bie 
this reaſon, that in the body of the indictment, it did not 0 
appear with ſufficient certainty, whether the way, wherein toy 


the nuſance was alledged, were a highway, or only a pri- 
vate way; and therefore that it ſhall be intended from the 
concluſion of the indictment, that it was a private way, 


1 Haw. 198. th 

There is no doubt but that common bawdy houſes are Ar 
indictable as common nuſances; and it hath been ſaid, We 
that all common /ages for rope dancers, and alſo all com- 1 


mon gaming houſes, are nuſances in the eye of the law, not 
only becauſe they are great temptations to idleneſs, but 
alſo becauſe they are apt to draw great numbers of diſot- 
derly perſons. 1 Haw. 198. 

Alſo it bath been holden, that a common play houſe may 
de a nuſance, if it draw together ſuch a number of coaches 
or people, as prove generally inconvenient to the places 
adjacent. 1 Haw. 198. | 

Stopping 
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Nuſance. 


Stopping a preſpef is not a common nuſance. 3 Salt. 


ediag ſhed ſo near a man's houſe, that it ſtops up 
his lights, is not a nuſance for which an action will lie; 
nales the houſe is an ancient houſe, and the lights an- 
cient lights. - 2 Salk, 459, 

80 if two men be owners of two parcels of land adjoin- 
ing, and one of them doth build an houfe upon his land, 
ind makes windows and lights looking into the other's 
land, and this houſe and the lights have continued by 
the ſpace of 30 or 40 years; yet the other may, upon his 
own land and ſoil, Jawfully erect an houſe or other thing, 
zg2inſt the ſaid lights and windows, and the other can 
have no action; for it was his folly to build his houſe fo 
near to the other's land. But if the former hath con- 


tinued for time immemorial, it is otherwiſe, Cre. Eliz. 


118, 

A gate erected in a highway, where none had been be- 
fore, is a common nuſance. 1 Haw. 199. 

It hath been holden, that it js no common nuſance to 
nale candles in a town becauſe the needfulneſs of them 
hall diſpenſe with the noiſomneſs of the ſmell; but the 
reaſonableneſs of this opinion ſeems juſtly to be queſtion- 
able, becauſe whatever neceſſity there may be that candles 
be made, it cannot be pretended to be neceſlary to make 
them in a town: And ſurely the trade of a brewer is as 
neceſſary as that of a chandler ; and yet it ſeems to be 
igteed, that a brewhouſe ereQed in ſuch an inconvenient 
place, wherein the buſineſs cannot be carried on without 
gteatly incommoding the neighbourhood, may be indicted 
j a common nuſance: And ſo in like caſe may a glaſs 
or a ſwine yard. 1 Haw. 199. 

wo perſons were indicted for making great quantities 
of no;ſome, offenſive, and ſtinking liquors, called acid ſpirit of 
ſulphur, oil of vitriol, and oil of aqua fortis; whereby 
the air was impregnated with noiſome and offenſive ſmells : 
And it was held by the court to be a nuſance, The 
word noiſomo comes in the place of the Latin nacivus; and 
means not only diſagreeable, but hurtful. And lord 
Mansfield faid, it is not neceſſary, to conſtitute the of- 
fence, that the ſmell ſhould be unwholeſeme ; it is enough, 
lit renders the enjoyment of lite and property uncemfort- 
* Burrow, Mansfield. 333. Rex v. White and Ward. 

30 G. 2. 

A perſon was indicted for making great noiſes in the 
tight with a /peating trumpet, to the diſturbance of the 
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Nuſante. 


neighbourhood; and it was held by the court to be a fu- 
ſance. T. 12 G. K. and Smith, Str. 704. 

But it hath been reſolved, that neither an old, nor a nen 
dove- cote is a common nuſance; but perhaps if a tenant 
hath erected one without licence of the lord of the manor, 
the lord may have an action on his caſe againſt hin, 
3 Haw. 108. > 20 | 

'A* monſter ſhewn for money is a miſdemeanor. 2 (jy, 
Ca. 110. T. 34 C. 2. Harring and Walrond. It wa a 
monſtrous child, that died, and was embalmed to be kept 
for ſnew; but was ordered by the lord chancellor to be 

buried. 4 N ieee To 

If a man has 2 evg that kills ſheep, that is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing: And in an ation 
upon the caſe for fuch killing, the plaintiff ſhall be fe. 
quired to prove in evidence, that the dog had uſcd to kil 
ſheep. Dyer. 25. Fel. 171. 


ä ul 

It 2 man has an unruly 5% in bis ſtable, and leaves 

open the ſtable door, whereby the, horſe gets forth aud 
doth miſchief, an action lies againſt the maſter. 1 at, 
. 6. 4 | 

* ge 5 the caſe of Buxendin and Sharp, E. 8 W. The plin. vi 
tiff declared, that the defendant kept a bull, that uſed to en 
run at men, but did not ſay that the defendant kuew of I 

this quality; it was adjudged, taat an action did not lie, 
unleſs it did appear that the maſler.kuew of this quality, Jo 
| 2 Salk. 662. | bi 
| There is a difference between beaſts that are ſeræ r- fi 
| ture, as lions and tygers, which a man mult always m 
1 | keep up at his peril ; and beaſts that are manſuetæ nature, pe 
ay and break through the tameneſs of their nature, ſuch 2 th 
1 oxen and horſes, In the latter eaſe, an action lies, if p. 
1 | the owner has had notice of the quality of the beaſt; but i 
9 in the former caſe, an action lies without ſuch notice, w 
| Ld. Raym. 1583. | | d 
But after ſuch wild beaſts have eſcaped from their keeper, tt 
=_ ſo as to regain their natural liberty; in ſuch caſe, be t 
vl that kept them before, ſhall not anſwer for the damage fi 
=y they ſhall commit after he hath loſt them, and they have t 


reſumed their wild nature. 1 Yentr, 295. ; 4 
A mufliff, going in the ſtreet unmuzzled, from the ft- Þ 
rocity of his nature” being dangerous and cauſe of texrot 
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Nuſance. 


II. How it may be removed, 


It ſeemeth to be certain, that any one may pull down 
br other wiſe deftroy a common nuſance, as a new gate, 
or even a new houte erected in a highway, or the like: 
for if one whoſe eſtate is or may be picjudiced by a pri- 
vale nulance actu lly erected, 2s a houſe hanging over 
his ground, or ſtopping his lights, may juſtity the en- 
tring into another's ground and puliing down and defiroy- 
ing ſuch a nuſance, whether it were cted beſore or ſince 
he came to the eftate, it cannot but ole. a fortiort, that 
any one may lawfully deſtroy a common nulance: And as 
the law is now holden, it ſeems that in a plea, juſtifying 
the removal of the nuſance, a man need not ſhew that he 
did as little damage as might be. 1 Haw. 199. 

But although be may remove the nufance, yet he can— 
not remove the materials, or convert them to his own 
ule, Dalt. c. 50. 


III. How puniſhed. 


It is ſaid, that a common (cold is puniſhable (after con- 
viction, upon indictment) by being placed in a certain 
engine of cortection called the trebucket or cucking ſtool]; 
1 Haw. 200, 

Note; cuck or guck in the Saxon tongue (according to 
lord C:ke) fign:fheth to ſcold or brawl; taken from the 
bird cuckorw or gu, jj) and ing in that language ſigni- 
h:th water 3 becauſe a ſcolding woman was for ner puniſh. 
ment ſowſed in the water. 3 [n/t. 219. The common 
people in the northern parts of England, amongſt whom 
the greateſt remains of the ancient Saxon are to be found, 
pronounce it ducking ſlaol; which perhaps may have 
iprung from the Belgick or Teutonick ducken, to dive under 
water; from whence alſo probably we denominate our 
duck the water fowl ; or rather, it is more agrecable to 
the analogy and progreſſion of languages, to aſſert, that 
the ſubſtantive d ct is the original, and the verb made 
from thence z as much as to ſay, that to duck is to do as 
that fowl does. 

And the may be convicted, without ſetting forth the 
particulars in the indictment. 2 Haw. 227. 

Neverthelefs, the offence mutt be ſet forth with con- 
renient certainty ; and the indictment muſt conclude not 
only againſt the peace, but to the common nuſance of divers 
of his majeſiy's liege 1 bjects. And in the caſe of K. and 

oL, III. Q Margaret 
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Str. 1240.“ 


Nulance. 


Margaret Cooper, H. 19 G. 2. She was convicted on an 
indictment, tor being à common and turbulent brawler, and 


ſewer of diſcord among ſ her quiet and honeſt neighbour, 


ſa that ſhe hath flirred, moved, and incited divers flrify, 
controverſies, quarrels, and diſputes, amongſt his maja). 
liege people, againſt the peace, &c. It was moved in 
arteſt of judgment, that the charge was too general, 
and did not amount to being either a barrator or com. 
mon ſcold, which are the only inſtances in which a 
general charge will be ſufficient. It was likewiſe oh. 
jected, that if the words did amount to a deſcription 
of a fcold, yet it ſhould be laid to be to the com- 
mon nuſance of her neighbours, for every degree of ſcold. 
ing is not indictable. And the court was of opinion, 
that the judgment ought to be arreſted on both excep- 
vions; for none of the words here uſed are the technical 
words; and it muſt be laid to be to the common nuſance, 


There is no doubt, but that whoever is convicted of 
another nuſznce,. may be fined and impriſoned ; and it 
is ſaid, that one convicted of a nuſance done to the king's 
highway, may be commanded by the judgment to remove 
the nuſance at his own coſts: and it ſeemeth to be rea- 
ſonable, that thoſe who are convicted of any other com- 
mon nuſance, ſhould alſo have the like judgment. 
Hlaw. 200, Str. 886. 

And the defendant ſhall not be allowed to make any 
objections againſt the indictment, until he hath pleaded 
to it. Dalt. c. 66. 

And the court never admits a perſon convicted of 2 
nuſance, to a ſmall fine, until proof is made of the nu- 
lance being removed. Dalt. c. 66. 

A maſter is indictable for a nuſance done by his ſervant, 
Ld. Raym. 264. : 

All common nuſances are indictable not only at the ſeſ- 
ſions, but allo in the torn and leet. 2 Haw, 67. 

An act of general pardon only diſcharges the fine, but 
not the abatement of the nuſance. 2 Salk. 458. 

There are many offences by particular ſtatutes declared 


to be common nuſances, which are treated of under their 
reſpective titles. | 


_m_—— 


It ſcemeth to ſavour not much of gallantry that our an- 
ceſtors ſuppoſed none but women could be guilty of this offence; 
tor the technical words denoting the ſame, whilſt the proceed- 
ings were in latin, were all of the feminine gender; as rixatriz, 
calumniatrix, communis Fignatrix, communis pacis pertubatris, 


an d the lik e. 
General 


Nulance. 


General indictment for a nuſance. 


Weſtmorland. 28 H E jurors for our lord the king upon 

their oath preſent, that A. O. late of 
i the county of yeoman, on the day 
of — in the year of the reign of and on 
divers other days and times, as well before as ofterwards, 
with force and arms at in the ſaid county, [here ſet 


forth the nuſance ;] and the ſame (nuſance) ſo as afore- . 
ſaid done, doth yet continue and ſuffer to remain; to the com- 


mon nuſance of all the lieges and ſubjects of our ſaid lord the 
ling, to the evil example of all others in the like caſe of- 
fending, and againſt the peace of our ſaid lord the king, 
his crown and dignity. 


Daths. 


I. Of oaths in general, 

IT. The common forms of oaths, 
III. Quakers oaths. 

IV. Oaths of infidels. 


I. Of oaths in general. 


3 Inſt. 165. 


243 


I, 0 ATH is a corruption of the Saxon word #oth. Cath, 


2+ It is called a corporal oath, becauſe the perſon lays Corporal oath, 


his hand upon ſome part of the ſcriptures when he takes 
it. 3 Int. 165. 


3. If the oath be taken on the common prayer book, Oath taken on 


which hath the epiſtles and goſpels, it is good enough, the common 


and perjury upon the ſtatute may be aſſigned upon this 
oath, 2 Keb, 314. 


4. The words, So help me God, in the common form $s help me Cod. 


of an oath, perhaps may have been firſt uſed in the very 
ancient manger of trial by battel in this kingdom, or at 
leaſt are delivered with a peculiar emphaſis in that ſo- 
lemnity ; wherein the appellee lays his right hand on the 
book, and with his left hand takes the appellant by the 
right, and ſwears to this effect, Hear this, thou who calle/? 
thyſelf John by the name of baptiſm, whom I hold by the hand, 
that falſly upon me thou haſt lied; and for this thou lieft, 
that J who call myſelf Thomas by the name of baptiſm, did 
At feleniouſiy murder thy * W. by name So help 
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prayer book. 
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me God; (and then he kiſſes the book and ſays) any 
this I will defend againſt thee by my body, as this court 
ſhall award, And ſo the appellant is ſworn in like 
manner, 

[Where we may obſerve alſo the genuine foundation, 
as it ſeemeth, of the word lie being eſteemed ſtill fo great 
an affront above all others, as whenever it is pronounced, 
to cauſe an immediate affray and bloodſhed. ] 

5. There hath been much doubt, how far juſtices of 
the peace have power to adminiſter an oath, The ſtatute 
of the 15 C. 3. c. 39. hath in one inſtance aſcertained 
and declared their power ; by which it is enacted as fol. 
lows: IFhereas it is frequently neceſſary for juſtices of the 
peace to adminiſter oaths, where penalties are to be levied or 
diſtreſſes to be made, in purſuance of acts of parliament, 


which they have no power to adminiſter, unleſs authorized I 


to do by ſuch atts reſpectively; it is therefore enacted, that in 
all cafes, where any penalty is directed to be levied, or diſtreſß 
to be made, by any act of parliament now in force, or here. 
after to be made, it ſhall be lawful for any juſtice or juſtice, 
acting under the authority of ſuch atts reſpect iueiy, to admini- 
ler an cath or oaths for the purpoſe of levying ſuch penalties 
or making ſuch diſtreſſes. ; | 

But except in the particular inſtances here ſpecified, the 
matter remains as doubtful as it was before, or perhaps 
more doubtful, as it may induce an inquiry inte other 
branches of the office of a juſtice of the peace, which 
poſſibly may be liable to the ſame objection. 

And there ſeems to be ſome ambiguity upon the face of 
the act itſelf, For there are three different forms of ex- 
preſſion in acts of parliament giving power to juſtices to 
levy penalties and make diſtreſſes: One is, where an 
act ſays generally, that ſuch an offence ſhall be heard and 
determined by one or more juſtices, without exprefling 
the particular mode of conviction: The ſecond is, where 
an act ſays, that the conviction ſhall be upon the oath of 
one or more witneſs or witneſſes: And the third is, 
where the act goes further and ſays—which oath ſuch juſ- 
tice is hereby empowered to adminiſter. 

If it is the laſt of theſe only that the act refers to, 


it is certain there are numberleſs inſtances where convic- 


tions are required by acts of parliament to be made on the 
oaths of witneſſes, which acts give no expreſs power to 
the juſtices to adminiſter ſuch oaths; and if upon the 
ſaid acts no oath, before this remedial act, could be ad- 
miniſtred, they muſt neceſſarily be underſtood as 2 * 
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been hitherto nugatory, and the convictions thereupon 
merely void. The famous game act of the 5 Ann. c. 14. 
and many other game acts conſequent thereupon, re- 
quire the conviction to be upon oath, but do not ex- 
preſsly authorize the juſtices to adminiſter the ſaid oath, 
So alſo, many penalties relating to the poor; to the 
woollen, linen, fuſtian, cotton, leather, iron, and other 
maſufactures; to the wages of ſervants, labourers, and 
artificers z and even on the late dog act, where the penal- 
ties are very large; and on a yet later act, 13G. 3. 
. 63. relating to the filk manufacture, where ſome of 
the penalties are not leſs than 5o1,—are directed to be 
recovered by the oaths of witneſſes, and yet the juſtices 
are not impowered by any of the acts reſpectively to ad- 
miniſter the ſaid oaths, 

But be this as it may, it is evident that this remedial 
act doth not extend to any caſe where an oath is not men- 
tioned in the act, but where only 2 general power is 
given to the juſtices to take cognizance : and it may be 
argued, that if where an oath is neceſſary, yet the juſtices 
cannot proceed, unleſs authorized by the ſeveral acts re- 
ſpectively to adminſter ſuch oath, it follows a ie i, 
that where no oath is mentioned, there re oath can be 
by them adminiſtred. And this is the caſe of all the an- 
cient ſtatutes, ſo far down as the latter end of the reign 
of queen Elizabeth. For they only expreſs in general, 
that the juſtices ſhall have power to hear and determine 
ſhall inquire of ſuch and ſuch offences — ſhall 
inquire, hear, and determine, by their diſcretiaus mall 
anvict offenders by witneſs, confeſſion, or otherwiſe, The 
ſtatute of the 43 El. c. 7. againſt hedge breaking and 
robbing of orchards, is the firſt ſtatute that ſpecially te- 
quires the conviction to be upon oath: And in many 
ſubſequent ſtatutes, it is only expreſſed that the convic- 
tion ſhall be before the juſtices, without any mention 
of an oath at all. 

Beſides, there are many other as to be done by juſtices 
of the peace, which have no relation to levying of penal- 
ties or making diſtreſſes: And it may be argued from 
analogy, that if they have not power to adminiſter an 
oath in one caſe, they have not power to adminiſter it in 
another under the like circumſtances. As for inſtance : 
Sometimes the penalty, after conviction, is not pecuniary, 
to be levied by diſtreſs, but corporal, by commitment 
iv the houſe of correction, or otherwiſe; and yet the 
acts, authorizing and directing the proceediogs, run in 
the very ſame ſtyle and form of words, only this act of 
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the 15 G. 3. c. 39. heals the defect in one caſe, but 
leaves the matter open as to the reſt, and unleſs the cir. 
cumſtances can be diſtinguiſhed, may affect the office of 
a juſtice of the peace in a moſt eſſential and vital part; 
for to convict, and in conſequence thereof to impriſon an 
offender, without oath, or (which is the ſame thing) b 
virtue of an oath which the juſtice hath no power to ad. 
miniſter, argues a very feeble and imperfect juriſdiction, 
and ſuch as no» one, without being well adviſed, would 
readily chuſe to exerciſe, 

Indeed, very few of the oaths adminiſtred by juſtices of 
the peace have the aforeſaid ſanction of a ſpecial autho. 
rity given by the ſeveral ads to ſupport them. No act of 
parliament gives a ſpecial power to adminiſter the oath 
of office to a gager in the exciſe, a commiſſioner of ſewers, 
or a ſheriff's bailiff; to a ſoldier inliſted in his majeſty's 
forces; to an out-penſioner of Chelſea hoſpital, in order 
to receive his penſion 3 to a pauper wanting relief; to a 
perſon apprehended as a rogue and vagabond ; to a land- 
lord on the tenant's conveying away his goods clandeſ- 
tinely ; to a perſon-10bbed, in order to bring his action 
againſt the hundred: All theſe, and many other ſuch 
like, are directed to be adminiſtred by the reſpective acts 
of parliament, which aQs nevertheleſs have no clauſe au- 
thorizing the juſtices to adminiſter the ſaid oaths, Nay, 
further than this, in matters of daily practice, ſo far from 
an additional clauſe authorizing the adminiſtring of an 
oath, there is no act of parliament now exiſting, that 
requires the juſtices to take any examination upon oath, 
either on the removal of a pauper to his ſettlement, or 
the filiation of a baſtard child before the two next juſtices, 
So that the oaths, which upon thoſe occaſions are ad- 
miniſtred, are only of congruity, as ſuppoſed incident 
to, and neceſſarily annexed to the office of a juſtice 
of the peace; and if they cannot be ſupported upon that 
foundation, it is eaſy to conjeure what muſt be the con- 
ſequence. 

It may be worth while, in a few words to conſider, 
what hath been advanced by learned men upon this ſub- 
ject, It hath been urged, that the very act of parliament 
which gives power to the juſtices to hear and determine, 
and the commiſſion of the peace conſequent thereupon, 
do, without more, give to the juſtices every thing neceſ- 
ſary for the execution of that power; according to that 
ſaying of Jord Coke upon another occaſion, that when 
the law granteth any thing, that alſo is granted, without 
which the thing itlelf cannot be. And fo it ſeems io 
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kave been underſtood for upwards of two hundred years; 

for from the firſt inſtitution of the office, to the latter 

end of the reign of queen Eliz:beth (as I obſerved before), 

the ſpecial mode of conviction by oath is never mentioned, 

But then it is to be remarked, that during all that pe- 

riod, the juſtices were conſidered as acting in their ſeſſions, 

by a jury; in like manner and form of proceeding, as in 

other the king's courts of record. And it was not until 

ſmaller matters, ſuch as hedge breaking, ſervants wages, 

fiequenting alehouſes, and ſuch like, were brought under 

the juriſdiction of juſtices of the peace, that the admi- 

niftring of an oath became ſpecially directed. Theſe 

leſſer matters were thought too trifling to bring the coun- 

try together about them; and therefore it was ordained, 

that they ſhall be heard and determined by one or more 

juſtices out of ſeſſions, and without a jury. And hereby 

a new kind of judicature'being eſtabliſhed, it hecame ne- 

ceſſary to limit and define the particular mode of pro- 

ceeding ; as that the juſtice ſhould have power to convict 

by confeſſion of the party, by view of the juſlice, or by ex- 

amination of witneſſes, which examination at that time, no 
doubt, was underſtood to be upon oath, for they knew 
of no other judicial examination. But for the greater 
preciſion, and to prevent any ſhadow of ambiguity, very 
many ſtatutes giving this ſummary juriſdiction in particu- 
lar caſes, where an oath is required, have this additional 
clauſe—whtich oath ſuch juſtice is hereby impowered to ad- 
miniſler, Nevertheleſs, there are ſo many ſtatutes of the 
like kind which do not obſerve this diſtinction, and others 
which never mention any oath at all, that it ſeemeth 
difficult upon theſe premitles to form any general conclu- 
ſion. What hath been principally intended ſeems to 
have been, to ſpecify that the conviction in ſuch caſes ſhall 
de in a ſummary manner withvut the help of a jury, 
and conſequently that the juſtice in that reſpect is con- 
ſtituted in the place both af judge and jury, and as ſuch 
mult proceed after the courle of the common law, when 
not directed otherwiſe by ſpecial words in the act of 
parliament. 

On the other hand, the authority of lord Coke is al- 
ledged in this matter againſt ſuch general power; who, 
in treating of the oath of office to be taken, in purſuance 
of the ſtatute of the 13 Ed. 1. fl. 1. c. 47. by the con- 
ſervators of the Humber, Ouſe, Trent, and other rivers, 
in relation to the taking of ſalmon, ſays, a new oath can- 
not be impoſed upon any judge, commiſſioner, or any 
other ſubject, without authority of parliament, as here it 
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was; but the giving of every oath muſt be warranted by 
act of parliament, or by the common Jaw time out of 
mind. 2 Inſt. 479.—But this doth not contradict the 
former poſition, but rather confirms it, admitting the 
common law as a rule for the giving of oaths, 

The act of parliament of the 1 & 2 P. & M . Iz. 
impowering the juſtices out of ſeſſions to take bail of per. 
ſons arreſted for felony, preſcribes that the juſtices ſhall 
take the examination. of the prijener, and the information of 
them that bring him, but doth not expreſs that the informa. 
tion ſhall be upon oath, Upon which, Mr Lambari ob. 
ſerves as foilows : Becauſe (ſays he) ſome juſtices do uſe 
to take this information of the bringers upon their oaths 
and ſome others do receive it without any oath at all, let 
us fee what is wont to be ſaid on either fide, that every 
man may the better underitand what way to incline and 
follow. They which toke this information without any 
oath ſay, that if the makers of this ſtatute had meant 
that an aath ſhuuld be taken, then would they have ex- 
preſſed ſo much; even as the ſtatutes for bankrupts, 
34 H. 8. c. 4. and 13 El. c. 7. the ſtatute of account- 
ants, 5 K. 2. c. 13. the ſtatute of labourers, 2 H. 5. c. 4. 
and the ſtatute of chuſing knights of the parliament, 
8 H. 6. c. 7. have done before: in all which, and fome 
other ſtatutes, examination upon oath is given by expreſs 
and plain words. But they on the contrary fide do 
ſtrongly defend their exacting an oath, by the example of 
the juſtices of the higher couris; and do alledge, that 
whereas the ſtatute of the 5 H. 4. c. 48. did ordain, with- 
out any mention of an oath, that in action of debt upen 
tie arrearages of an account, the juſtices ſhould have 
power to examine the attornies and others, the juſtices of 
the bench do uſe in that caſe to miniſter on oath to the 
perſons examined, The like, they ſay, is daily done and 
practiſed in all the examinations of ſummoners, _ viewers, 


ſheriffs, clerks, and other officers, that do happen in the. 


higher courts at Weſtminſter; and Mr Brooke (Fit. Ex- 
amination, 32.) is of opinion, that every examination is 
to be handled upon oath. And therefore belike (ſay they) 
the ſtatute” of 2 Ed. 6. c. 13. giving power to the ordi- 
nary to examine a man for his perſonal tithe, excepteth 
an oath, as though otherwite he might have required it ot 
him. Beſides all th, they add for.reaſon, that if theſe 
informers be examined on oath, then altho' it ſhould hap- 
pen them to die before the priſoner 'hath his trial, yet 
may their information be piven in evidence, as a matter 
2: good credit; whereas otherwiſe, it would be of little 
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or no weight at all, and thereby offenders ſhould the more 


eaſily eſcape. And, he adds, to this latter opinion, I 
myſelf am ready to ſubſcribe; as weil becauſe I have 
heard ſome judges of aflize deliver their minds accord- 
ingly, as alſo for that J have found by experience, that, 
without ſuch an oath, many informers will ſpeak coldly 
againſt a felon before the face of the judge, having per- 
haps firſt made their bargain with the offender or his 
friends, before that the judge did hear of the cauſe, 
Lamb. 213. 

Mr Dalton, upon the ſame ſubje&t, ſays, The perſon 
accuſed ſhall not be examined upon cath, for by the com- 
mon law no man is obliged to accuſe himfelf, Bur it 
ſeemeth convenient (he ſays), in caſes of felony eſpeci- 
ally, that the information ob the bringer and others, which 
the juſtices do take againſt the prifoner, be upon oath ; 
otherwiſe, upon the trial of the priſoner, ſuch informa- 
tion taken by the juſtice ſhall not be read or delivered to 
the jury, nor given in evidence againſt the priſoner upon 
his trial, And fo was the direction of the lord chief juſ- 
tice Coke at Cambridge ſummer aſſizes, upon the trial of 
a felon; for, ſaid he, in caſe of a treſpaſs, altho' it be 
only to the value of two pence, no evidence ſhall be given 
to the jury but upon oath, much lefs where the Life of a 
man is in queſtion, Dat. Old Ed. c. 111. 

And lord Hale, ſpeaking of the ſame ſtatute, is expreſs, 
that the information of the proſecutor or witneſſes ought 
to de upon oath, altho' the ſtatute doth not mention an 
oath ; which information upon oath, being ſworn on 
the trial to be truly taken by the juſtice or his clerk, may 
be given in evidence againſt the priſoner, if the witneſſes 
be dead or not able to travel. 1 H. H. 586. 

Finally, Mr Dalton, in another place, ſpeaking of the 
caſe where one juſtice may puniſh offenders upon accuſa- 
tion or proof generally, ſays, it ſeemeth that this muſt 
be by examination of witneſſes; and tho' the ſtatute doth 
not expreſsly ſet down that it ſhz} be upon oath, yet it 
ſeemeth fit, that the juſtice do it upon oath : yea in all 
other caſes, whereſoever any man ts authorized to ex- 
amine witneſſes, ſuch authority to examine-ſhall be taken 
and conſtrued to be in ſuch manner as the Jaw will, which 
is only by oath. Dalt, Old Ed. c. 66. 

Upon the whole, this difference of opinion, concern- 
ing the power of juſtices of the peace to adminiſter oaths 
in the ſeveral caſes that may happen, is a matter of moſt ſe- 
nous conſideration ; and there being by the aforeſaid — 
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of 15 G. 3. c. 39. 2 parliamentary declaration in one 
inſtance, which, ſo far as it goss, determines againſt a 
general power of the juſtices; and it being uncertain hoy 
far by parity of reaſon the like conſtruction may be ex. 
tended to other inſtances it is humbly ſubmitted, whether 
it might not be expedient to enact once for all, that in 
all caſes where by any act of parliament juſtices of the 
peace have cognizance, they ſhall have power to admini. 
ſter an oath, 

6. Where an oath is adminiftred by a perſon that hath 
lawful autharity to tender the ſame, and it be aſfterwargz 
broken, yet if it be not in a judicial proceeding, it is ng 
perjury, nor puniſhable by the common law. 3 bb, 
106. 


Therefore if one call another a perjured man, he ma 
have an action on the caſe, becauſe it ſhall be intended 
to be contrary to his oath in a judicial proceeding ; but for 
calling one a forſ/worn man, no action lies; becauſe the 
forſwearing may be extrajudicial, and conſequently ng 
perjury in law. 3 Ju. 166. 

7. Every layman, above the age of 12 years, was an- 
ciently obliged to take the oath of allegiance at the tourn 
- leet, and it was a high contempt to refuſe it. 11% 

But the clergy were not obliged to take the oath of 
allegiance till the reformation, any further than doing 
homage to the king for the lands held of him in rigat of 
the church. 1 H. H. 71, 72. | 

Lord Hale, ſpeaking of the ancient oath of allegiance, 
which continued above 600 years, ſays, that therein the 
prudence of the common law is obſervable, that it was 
ſhort and plain, not intangled with long and intricate 
clauſes or declarations, but that the ſenſe of it was ob- 
vious to the moſt common underſtanding, and yet withal 
comprehenſive of the whole duty of a ſubject to his prince. 
1 H. H. 63. And from this the preſent form af the oath 
of allegiance hath not much varied. 

8. The oath of ſupremacy came in, upon aboliſhing 
the papal authority at the reformation, | 

9. The oath of abjuration came in after the revolu- 
tion; received ſome alterations in the firſt year of queen 
Anne ; and again in the firſt year of king George the 
firſt; and finally, in the ſixth year of king George the 
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Perhaps it might be wiſhed, that it were made more ap- 
plicable to lord Hale's rule, in being more ſhort and plain; 


there being in it ſeveral hard words, which probably mm 
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who take it do not well underſtand; and there being an 
ct of parliament therein referred to, which perhaps not 
onein fifty who take it have conſulted. 

10. Two juſtices may ſummon by writing under hand Summoning 
and ſeal, any perſon whom they ſhall ſuſpe& to be dan- 3 1 
gerous or diſaffected to the government, to appear before 
them, at a certain day and time therein to be appointed, 
to take the oaths of allegiance, ſupremacy, and abjura- 
tion, and if ſuch perſon neglects or refuſes to appear, then 
on due proof made on oath of the ſummons having been 
ſerved on ſuch perfon, or left at his dwelling houſe, or 
uſual place of abode, with one of the family there, they 
ſhall eertify the ſame to the next ſeſſions, there to be re- 
corded by the clerk of the peace. And if ſuch perſon ſhall 
neglect or refuſe to appear and take the oaths at the ſaid 
ſeſſions (the name of ſuch perſon being publickly read at 
the firſt meeting of the ſaid ſeſſions), then ſuch perſon 
ſhall be eſteemed and adjudged a popiſn recuſant convict: 
and the ſame ſhall be thence certified by the clerk of the 
peace into the chancery or king's bench, to be there re- 
corded. 1G. ft. 2. c. 13. . 10, 11. 


Whem they ſhall ſuſpect] It ſeemeth that a bare ſuſpi- 
cion is not ſufficient, but there ſhould be ſome good caule 


of ſuſpicion, and that the cauſe of ſuſpicion is traverſable. 
Read, Oath, 


Refuſe — to take the oaths] A perſon cannot be ſaid to 
refuſe the oaths, unleſs they be read to him, or offered to 
be read, Read, Oath. 55 


I. The common forms of oaths. 


1. The oath of allegiance, by the 1 G. ft. 2. e. 13. Oath of alle- 
I A. B. do ſincerely promiſe and ſwear, that I will be faith- giance. 

ful, and bear true allegiance 10 his majeſly king George : 

$0 help me God. 
2. The oath of ſupremacy, by the 1 G.. 2. c. 13. Oath of ſupte- 
JA. B. do ſwear, that I do from my heart abhor, deteſt, macy- 

and abjure, as impious and heretical, that damnable dactrine 

and poſition, that princes excommunicated or deprived by the 

pope, or any authority of the ſee of Rome, may be depoſed or 

murdered by their ſubiecls, or any other whatſoever. And I 

d declare, that no foreign prince, perſon, prelate, flate, or 

potentate, hath, or ought to have, any juriſdiction, power, ſu- 

periority, pre-eminence or authority, eccleſiaſtical or ſpiritual, 

within this realm: $9 help me God. 


3- The 
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3. The oath of abjuration, by the 6 G. 3. c. 52, 
I A. B. do truly and ſincerely acknowledge, profeſs, tf 
tify, and declare in my conſcience, before God and the World, 


| that our ſovereign lord king George is lawful and rightful 


king of this realm, and all other his majeſiy's dominions there, 
unto belonging. And I do ſolemnly and fincerely declare, tha 
T do believe in my conſcience, that not any of the deſcendant; 
of the perſon who pretended to be prince of Wales during the 
life of the late king James the ſecond, and ſince his dtteaſt 
pretended to be, and took upon himſelf, the flyle and title of 
king of England, by the name of James the third, or of 
Scotland, by the name of James the eighth, or the fiyle and 
title of king of Great Britain, hath any right or title whatſh- 
ever, to the crown of this realm, or any other the dominion; 
thereunto belonging: And I do renounce, refuſe, and abjure am 
allegiance or obedience to any of them. And I ds ftwear, that 
T will bear faith md true allegiance to his majeſly king George, 
and him will defend, to the utmeſi of my power, againſt all 
traiterous conſpiracies and attempts whatſoever, which ſhall be 
made aguinſi his perſon, crown or dignity. And I will deny 
utmoſi endeavour to diſcloſe and make known to bis majeſty, and 
his ſucceſſors, all treaſons and traiterous conſpiractes which J 
ſhall know to be againſt him or any of them. And I ds faith- 
fully promiſe, to the utmeſt of my power, to ſupport, maintain 
and defend the ſucceſſion of the crown againſi the deſcendants if 
the ſaid James, and againſt all other perſons whatſoever ; 
which ſucceſſion, by an af, intitled, An act for the further 
Jimitation of the crown, and better ſecuring the rights and 
libertics of the ſubject, is and lands limited to the princeſs 
Sophia, elefareſs and dutcheſs dowager of Hanover, and th: 
heirs of her body, being proteſtants; And all theſe things | 
an plainly and ſincerely acknowledge and ſwear, according to 
theſe expreſs words by me ſpoken, and according to the plain and 
common ſenſe and underſtanding of the ſame words, without any 
equivocation, mental evaſien, or ſecret reſervation whatſoever, 
And I as make this recognition, acknowledgment, abjuration, 


renunciation, and promiſe, heartily, willingly, and truly, upon 
© the true faith of a chriſtian : So help me God. 


Declaration 
againſt tranſub · 
Kantiation 


Declaration 


4. The declaration againſt tranſubſtantiation; by the 
22G 2 . Ls 

IA. B. do declare, that I do believe, that there is not any 
tranſubſtantiation in the ſacrament of the Lord's ſupper er in 
the elements of bread and wine, at or after the conſecration 
thereof by any aan whatſoever. | 

F. The declaration againſt popery; by the 20 C. 2. 
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1 A. B. do ſelemny and ſincerely, in the preſence of Gad, 
profeſs, teſtiſʒ and declare, that I do believe, that in the ſa- 
crament of the Lord's ſupper there is not any tranſubſtantiation 
of the elements of bread and wire into the body and blood of 
Chriſt, at or after the conſecration thereof by any perſon what- 
ever : And that the invocation, or adoration of the virgin 
Mary, or any other ſaint, and the ſacrifice of the maſs, as 
they are now uſed in the church of Rome, are ſuperſtitious 
and idolatrous : And I do ſolemnly in the preſence of God, pro- 
feſs, teſtify and declare, That I de make this declaration, and 
very part thereof, in the plain and ordinary ſenſe of the words 
read unto me, as they are commonly underſlond by Engliſh pro- 
teftants, without any evaſion, equivucaiion, or mental reſerva- 
tian whatſoever, and without any diſpenſation already granted 
me for this purpoſe by the pope, e any other authority or per- 
ſon whatſoever, and without any hope of any ſuch dijpenſation 
from any perſon or authority whatſoever, or without thinking 
that I am or can be acquitted before God or man, or abſalved of 
this declaration, or any part thereof, although the pe, or any 


ether perſon or perſons, or power what/aever, ſhot diſpenſe 


with or annul the ſame, or declare that it was null or void 


from the beginning. 
II. Quakers caths. 
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1. In all caſes wherein by any act of parliament an Affirmation 


oath ſhall be allowed or required, the folemn affirmation 
of quakers ſhall be allowed inftead of ſuch oath; and 
that, altho' no expreſs proviſion be made ior that purpoſe 
in ſuch act. 22 G. 2. c. 46. And therefore ſuch provi- 
ſions, which are very frequent in acts of parliament, are 
ſuperfluous. 


2. And if any perſon ſhall be lawfully convicted of Perjury incurred 
by falſe affirma- 
tons 


wilful, falſe, and corrupt affirming or declaring any mat- 
ter or thing, which if ſworn in the uſual form would have 
amounted to wilful and corrupt perjury, he ſhall ſuffer as 
in cafes of perjury. 8G. c. 6. / 2. | 


3. But no quaker ſhall by virtue hereof be qualified or Affirmation not 


permitted to give evidence in any criminal cauſe, or ſerve 
on any juries, or bear any office or place of profit in the 
government. 788 . c. 34. /.6. 


In any criminal cauſe] By which words it ſeemeth, that 

a quaker ſhall not have ſureties of the peace or good be- 
baviour granted to him, or have a warrant to ſearch for 
ſtollen goods, or ſue the hundred for damages in caſe of 
robbery, and the like, upon his bare affirmation; but 
that 


allowed, 


allowed in cri- 
minal matters. 
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chat in all ſuch caſes, an oath is firſt neceſſary to be 
made. 

Thus, T. 4G. 2. X. and Mych. It was denied to read 
a quaker's affirmation, on a motion for an information for 
a miſdemeanor. Str. 872. 

T. 7. G. Robins and Sayward. By the court, We can. 
nat ground an attachment for non-performance of an awa 
on the affirmation of a quaker; for though it be in a 5 
between party and party, yet it is a criminal proſecution 
within the proviſo of the ſtatute. Str. 441. 

H. 3G. 2. Caſſell, widow, againſt Bambridge and Coy. 
bet. In an appeal of murder, a, quaker was called for x 
witneſs, and it was inſiſted that this is a civil ſuit be- 
tween party and party, and not between the King and 
the party, and therefore his affirmation ought to be ta- 
ken. But Raymond Ch. J. ſaid, it was to this purpoſe a 
criminal proceeding, and therefore he could not be a wit- 
neſs, Str. 856. 

H. 8 G. 3. K. and Gardner, The affirmation of a 
quaker was dffered, in exculpation of Mr. Gardner the de- 
fendant, upon ſhewing cauſe why an information ſhould 
not be exhibited againſt Mr. Gardner for a miſdemeanor, 
The reading of this afhrmation was objeCted to, And 
the court held clearly, 1. That a quaker's affirmation 
could not be read in ſupport of a criminal charge. But, 
2. They thought that an affirmation might be read in 


defence of a criminal charge, if the perfon charged was 
himtelf a quaker, in order to exculpate himjelf, 3. In 


this caſe of a collateral evidence, in aſſiſtance of the ex- 
culpation of another perſon, when the quaker himſelf was 
not charged at all, they thought his affirmation ought not 
to be read. And accordingly it was withdrawn, Bur- 
row, Mansfield. 1117. 

H. 16G. 3. Atcheſon and Everitt. On an action of debt 
on the ſtatute againſt bribery, a quaker's affirmation was 
objected againſt becauſe bribery js a criminal offence, ſub- 
Jjefting the offender nat only to the penalty inflicted by 
the ſtatute, but alſo puniſhable as an offence at common 
law. But by the court, In all caſes, where an action and 
an indictment both lid tor the ſame act, as in aſſault, im- 
priſonment, and the like, a quzker is admiſſible as a 
witgeſs in the action, tho' not on the indictment. Cows 


per. 382. 


Or bear any office cr place of profit in the government] 
E. 33 G. 2. K. and March. By an act of the 26G. 2. 
c. 18. a certain oath is required to be taken and ſub— 
ſcribed upon admiſſion to the freedom of the Turkey com- 


pany. 


.nl 
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pany. 1/aac Rogers, a quaker, had made and fubſcribed 
his ſolemn affirmation and declaration to the effect of the 
oath. The queſtion was, whether this ought to be ad- 
mitted inſtead of the oath, By the court, this is no 
office or place of profit in the government, This man's 
claim is nothing more, than to be admitted into a com- 
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pe pany of merchants trading to a particwar part of the 
= world, Even the remittances of publick money for 
tion the uſe and account of the government, given by his 
majeſty to quakers, tho' the ſame may be very profitable, 
+ yet ſuch appointment is no office or place in the govern- 
20 ment. Burrow, Mansfield. 999. 
* 4. The quakers ſolemn affirmation, inſtead of an oath, General form of 
and as finally ſettled by the 8 G. c. 6. is as follows; vix. affirmation, 
5 « A. B. de ſolemnly, ſincerely, and truly declare and 
« affirm.” 
ws 5. Inſtead of the oaths of allegiance and ſupremacy, Declaration of 
quakers ſhall be allowed to make the following declaration fidelity, 
4's of fidelity; by the 8 G. 6. ; | 
* I A. B. do ſolemnly and ſincerely promiſe and declare, that 
jul 1 will be true and faithful to king George ; and ds ſolemnly, 
Ih ſincerely and truly profeſs, teflify and declare, that I do from 
And my heart abhor, deteſt, and renounce, as impious and heretical, 
TEN that wicked deetrine and poſition, that princes excommunicated . 
30 or deprived by the pope, or any authority of the ſee of Rome, 
1 in may be depoſed or murdered by their ſubjecis, or any other what- 
Ft forver. And I do declare, that no foreign prince, perſon, pre- 
Jo late, flate, or potentate, hath or ought to have, any power, 
. juriſdiction, ſuperiority, pre- eminence, or authority, eccleſia- 
—_ ſlical or ſpiritual, within this realm. 
5 6. By the ſame act of the 8 G. c. 6. Quakers were al- Abjurations 
"= lowed to take the effect of the abjuration oath accord- 
ing to the form therein preſcribed. After the death of 
jebt the perſon pretending to be king of England by the name 
aas of James the third, it became neceſſary to alter the form 
** al the abjuration oath, Accordingly by the 6G. 3. c. 53. 
by a new form of abjuration oath is preſcribed, But neither 
3 by that act, nor any other, is any proviſion made, for 
and altering the quakers affirmation or declaration con form- 
. able thereunto, It ſeemeth that the form thereof ought 
wg to be thus ; 
Kg J A. B. do ſolemnly, ſincerely, and truly acknowledge, pro- 


feſs, teflify, and declare, that king George is lawful and 

rightful king of this realm, and of all other his dominions and 

ent | countries thereunto belonging; and 1 do ſolemnly and ſincerely 
liclare, that I do believe, that nit any of the deſcendants 7 
It 
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the perſon who pretended to be prince of Wales during the lf, 
of the late king James the ſecond, and fince his deceaſe pre. 
tended ts be, and took upon himſelf the flyle and title of king 
o England, by the name of James the third, or of Scot. 
and, by the name of James the eighth, or the flyle and title of 
king of Great Britain, hath any right or title whatſcever ta the 
crawn f this realm, or any other the dominions thereunts be. 
longing ; and I do renounce and refuſe any allegiance or obedience 
to any of them. Aud I do ſolemnly promiſe, that I will be true 
and faithful, and bear true allegiance to king George, and ts 
him will be faithful, agamſt all treacherous conſpiracies and 
attempts whatſoever, which ſhall be made agamft his perſon, 
crown or dignity. Aud 1 will do my beft endeavour to dijcliſe 
and make knewn to king George, and his ſucceſſors, all treaſans 
and traiterous conſtiracies, which I ſhall know to be againſt 
him, ar any of them. And. 1 will be true and faithful to the 
fucceſſion of the crown againſt the deſcendants f the ſaid James, 
and againſt all other perſons whatſormer, as the ſame is and 
ſtands feliled by an. act, intitled, An act declaring the rights 
and liberties 0! the ſubject, and ſettling the ſucceſſion of 
the crown, 75 the late queen Anne, and the heirs of her boch, 
being f atetants ; and as the ſame, by one other act, mtitled 
An act tor the further limition of the crown, and better 
ſecuring the rights and liberties of the ſubject, is ard 
fands ſettled and intailed, after the deceaſe of the ſaid lat 
queen; and ſor default of iſſue of the ſaid late queen, to the lote 
princeſs Sophia, electoreſs and dutcheſs dowager of Hanover, 
and the heirs of her body, being proteſtants. And all theſe 
things I do plainly and fincerely acknowledge, promiſe, and de- 
clare, according to theſe expreſs words by me ſpoken, and ac- 
cording to the plain and common ſenſe and underſtanding ef th! 
ſame words, without any eguiuocalion, mental evaſion, or ſecret 
reſervation whatſoever. And I da make this recognition, ac- 
knowledgment, renunciation, and promiſe, heartily, willing), 
and truiy, 

7. The quaker's profeſſion of their belief; by the 
1/7 79 18. 

JA. B profeſs faith in Ged the Father, and in Jeſus 
Chriſt his eternal ſon, the true God, and in the Holy Spirit, 
one God bleſſed for evermore; and do acknmvledge the bah 
ſcriptures of the old and new teſtament ts be given by divine in- 
Jjrration. 
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5 IV. Oaths of infidels. | ; 
« . 
king 1. A Jew is to be ſworn on the old teſtament, and per- Jews. 
oy jury upon the ſtatute may be aſſigned upon this oath, 
0 
| 2 Keb. 314. 
" H. 16 2. Gomez Serra and Munez. Upon error in 
ay debt upon a bond, the bail being both Jews were ſuf- 
= fered to put on their hats while they took the oath. Str. 
Irve 
821. | 
nd 10 


When Jews take the oath of abjuration, the words 

ron on the true faith of a chriſtian} ſhall be omitted. 10 G. 

* 0. 4 . 18. 0 

jou * the council, Dec. 9. 1738. Preſent the two Heathen, 
= chief juſtices, On a complaint of Jacob Fachina againſt 

a general Sabine, as governor of Gibraltar, Alderaman Ben 


and 


: - Monſe, a Moor, was produced as a witneſs, and = 
8. upon the Koray. Str. 1104. 
| ws So in the caſe of Omichund againſt Barker, H. 18 G. 2. 
$ of In the court of chancery, the depoſitions of feveral per- 
3700 ſons who were heathens of the Gentou religion, ſworn after 
115 their own country manner, were admitted to be read. 
etter 2 Eg. Caſ. Ar. 397 1 Atk. 21. * 
| ”w Concerning the taking of oaths for qualifying for of- 
tb fices, ſee title Office. 8 
1 And concerning the offences of profane curſing and 
1 1 ſwearing, ſee title wearing. 
d de- ; 
| ac- . | 0 
File , 
ſecret n Otlice. 
Ac- 
1 I. Concerning the qualification for offices in corpo- 
rations. 5 
"the IT. Concerning the qualification fon offi ces in general. 
Jeſus II. Duty on the perquiſites of offices. 
pirit, 
| bay I. Qualifications for offices in corporations. 
ne in- 


I, O perſon ſhall be placed, clected, or choſen, to To receive the 


lace of mayor, alderman, recorder, facrament, and F 
any office or p vor, 5 R fl 


bailiff, town clerk, common council man, or other office | 
of magiſtracy, place, or truſt, or other employment, re- 1 
a lating to the government of cities, corporations, boroughs, 
Datos Vor. III. R cinque 


[| 
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cinque ports, and other port towns, who ſhall not have 
received the ſacrament of the Lord's ſupper according to 
the rites of the church of England, within one year next 
before ſuch election: And every perſon ſo placed or elected, 
ſhall take the oaths of allegiance and ſupremacy, at the 
ſame time that the oath of office is taken; which ſhall be 
adminiſtred by thoſe, who by charter or uſage adminiſter 
the oath of office; and in default of ſuch, by two juſtices 
of the corporation, it there be any ſuch; or otherwiſe 
by two juſtices of the county. And in default thereof 
every ſuch election and placing ſhall be void. 13 C. 2. 
l. 2. c. 1. 5 C. c. 6. / 1,2. 

And it hath been adjudged, to be no excuſe, that the 
oaths were not tendred. 1 Haw. 10. 

Yet notwithitanding that the words of this act of the 
13 C. 2. (and alſo of the 25 C. 2. hereafter following) are 


7 very ſtrong as to make the officer's election void to all 
t 


ents and purpoſes, yet it hath been ſtrongly holden, 
that the acts of a perſon under ſuch a diſability, being 
inſtated in ſuch an office, and executing the ſame without 
any objection to his authority, may be valid as to ſtrangers; 
for otherwiſe not only thoſe who no way infringe this law, 
but even thoſe whole benefit is intended to be advanced by 
it, might be ſufferers for one another's fault, to which they 
are no way privy; and one chaſm in a corporation, hap- 
pening thro* the default of one head officer, would per- 
petually vacate the acts of all others, whoſe authority, in 
reſpect of their admiſſion into their offices, or otherwiſe, 
may depend on his. 1 Haw. 10. 

2. Which faid juſtices abovementioned ſhall cauſe me- 
morandums to be made of ſuch oaths taken before them, 
and delivered once a year to the town clerk, or other re- 
giſter or clerk, who ſhall enter the ſame in their books. 
13 C. 2. fl. 2. c. 1. 

3. But no ſuch office ſhall be void on account of not 
having reccived the facrament, unleis the perſon ſhall be 
removed in fix inonths, or unleis proſecution ſhall be 
commenced in fix months, and carried on without wilful 
delay. 5 G. c. 6. /. 3. | | 

And if there be no ſuch removal, or proſecution within 
the ſaid time limited; the election ſtands confirmed, and 
becomes abſolute. Surrou', cansfield., 1013. Crawfor 
and Powell, T. 33 I 34 G. 2. 


General clauſeof 4. And e there is a Clauſe of indemnification in 
indemnification. ſome act in almoſt every ſeſſion of pariiament, provided 


they qualiſy on or beſore a time in ſuch act limited. 
| J. Ju- 
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II. Qualification for offices in general. 
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1. Every perſon who ſhall be admitted into any office Receiving the 
civil or military, or ſhall receive any pay by reaſon of any 
patent or grant from the king, or ſhall have any com- 
mand or place of truſt in England or in the navy, or ſhall 
have any ſervice or employment in the king's houſheld ; 
ſhall, within three months after his admiſſion, receive the 
ſacrament of the Lord's ſupper according to the uſage of 
the chiu.ch of England in ſome publick church on the 
Lord's day, immediately after divine ſervice and ſermon : 
And in the court where he takes the oaths (as hereafter 
mentioned, which ſhall be within ſix months after his ad- 
miſſion) he fhall firſt deliver a certificate (A) of ſuch his 
receiving the ſacrament, under the hands of the miniſtor 
and churchwardens, and {hall then make proof of the 


truth thereof by two witnefles on oath, 


And they ſhall 


alſo, when they take the ſaid oaths, make and ſubſcribe 
the declaration againſt tranſubſtantiation. All which ſhall 
be inquired of, and put upon record in the reſpective 


courts. 25 C. 2. c. 2. /. 2, 35 9. 


dun office civil or military] This ſeemeth evidently not to 
extend to eccliſiaſtical offices. As if a clergyman be inſti- 
tuted to a benefice, altho he muſt take the oaths as 
other perſons qualifying for offices, yet he is not re- 
quired to make proof of his having received the facra- 
ment: But if he is admitted into a cid office, as for 
inſtance, the office of a juſtice of the peace, he muſt then 
prove that he hath received the facrament} for the court 
in that reſpect conſiders him, not in his capacity of a 


clergyman, but merely as a civil officer. 


Alſo, by the words of the ſtatute, the ſame ſhall not 
extend to the office of any high conjtable, petty cnuſtadie, 
tithingman, headbsrough, overſeer of the poor, churchwarden, 
furveyor of the highways, or any like inferior civil office, or 
to any office of fore/ter, or keeper of any park, chaſe, warren, 
or game, or of battiff of any manor or. lands, or to any like 


private offices. . 17. | 


facrament, and 
ſubſcribing the 
declarations 


1. Every perſon who ſhall be admitted into any office Taking the 


civil or military; or ſhall receive any pay by reaſon of any . 


patent or grant from the king ; or ſhall have any command 
or place of truſt in England, or in the navy; or ſhall have 
any ſervice or employment in the king's houſhold ; all ec- 
clefiaſtical perſons; heads and members of colleges, being 
of the foundation, or having any exhibition, of eighteen 


2 


years 
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Penalty of exe- 
cuting the office 
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years of age; and all perſons teaching pupils; ſchool. 
maſters and uſhers; preachers and teachers of ſeparate 
congregations; high conſtables, and practiſers of the law, 
ſhall, within ſix kalendar months after ſuch admiſſion, 
take and ſubſcribe the oaths of allegiance, ſupremacy and 
abjuration, in one of the courts at Weſiminſter, or at the 
general or quarter ſeſſions of the place where he ſhall be 
or reſide, between the hours of nine and twelve in the 
forenoon, and no other; and during the time of takin; 
thereof, all proceedings in the ſaid court ſhall ceaſe, 1G. 


A. 4. k. 13, / 2. 2G.2- c. 31. .. 3, . 9G. 2. c. 26. 


. 2. 42. % 2. 

But this ſhall not extend to the office of tythingman, 
headborough, overſeer of the poor, churchwarden, ſur. 
veyor of the highways, or any like inferior civil office, 
or to any office of foreſter, or keeper of any park, chaſe, 
warren, or game, or of bailiff of any manor or lands, or to 
any like private offices. 1 G. ff. 2. c. 13. J 20. | 

Which exception is the ſame with that in the 25 C. 2. 
ſave only, that high conſtables and petty conſtables by name 
are here omitted. Petty conflables neverthelefs ſeem to be 
excepted, as holding a lite inferior civil office with the tith- 
ingman Or headborough : But high conſtables are expreſsly in- 
ſerted amongſt the other officers required to take the oaths; 
although they are exempted by the former act, from being 
required to produce a certificate of their having received 
the facrament, and from ſubſcribing the declaration againſt 
tranſubſtantiation. 

3. And the court ſhall inroll ſuch perſons names, with 
the day and time of taking the oaths, and making the de- 
claration, in rolls kept for that purpoſe only ; which ſhall 
be hung up in ſome publick place of ſuch court during the 
whole time of its fitting, to be ſeen without fee. 25 C. 2. 
c. 2. 6. 

fda the clerk of the peace ſhail have no more than 28 
for the entry. 1G. /. 2. c. 13. % 9. 

But no ſeaman or ſoldier, under the degree of a com- 


miſſion or warrant officer, ſhall pay any fee for taking the 


oaths. 1G. fl. 2. c. 13. J. 31. | 
4. Every perſon making default herein, ſhall be inca- 
pable to hold his office; and if he ſhall execute his office, 


after the ſaid times are expired, he ſhall, upon conviction, 


be diſabled to ſue in any action, or to be guardian, or 
executor, or adminiſtrator, or capable of any legacy or 
deed of gift, or to bear any office, or vote at an election 
tor members of parliament, and ſhall forfeit 5001 to _ 

WhO 


Pre 
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who ſhall ſue for the ſame. 25 C. 2. c. 2. /.4, 5. 1 C. 


„. 2. c. 13. J 8. 


5. But perſons beyond the ſeas, ſhall not be diſabled, Exception of 
if they ſhall quality within fax months after their return, ee deyond 
9 C. 2. c. 26. /. 4. ; 

6. Alſo no married woman, or perſon under 18 years Feme cover* : 
of age, or non compos mentis, {hall forfeit their office (other _ Non 
than ſuch married woman during the life of her huſband “ 
only) if they take the oaths, and do the other things re- 
quired, within four months reſpectively, after the death of 
the huſband, coming to the age of 18. years, and becoming 
of ſound mind. 25 C. 2. c. 2. / 13. 

7. Likewiſe, by ſome act in almoſt every ſeſſion of General clauſe 
parliament, perſons who have omitted to qualify them- — 
ſelves in due time, are indemnified, provided they qualify : 
within a time in ſuch act limited, and provided judgment 
hath not been given againſt them for the penalty in- 
curred by their neglect, and provided their place is not 
filled up. 

8. Alſo, any perſon forfeiting his office may take a perſons difqua- 
new grant thereof, on his taking the oaths, and conform- lified may take 
ing; provided it be not filled up before. 1 G. fl. 2. Slant. 
c. 13. J 14. 

9. In the univerſities, where perſons ſhall not take the Perſons diſauali- 
oaths, or ſhall not produce a certificate thereof, to be re- pn der um- 
giſtred in their proper college, and others be not elected . 
in their places within 12 months, the king ſhall appoint 
and nominate, 1G. A. 2. c. 13. /. 12, 13. 

10. Perſons refuſing the oaths, having any office of Offices of inhe- 
inheritance, may appoint a deputy, ſo as ſuch deputy be — pc 


approved by the king under his privy ſignet. 1 C. A. 2. pay, 


Co I . - 18. 
* The forms of the aboveſaid oaths and declara- 
tions, are inſerted in the title Oaths, 


Il. Duty on the perquiſites of offices. 


1. By the 31 G. 2. c. 22, altered and explained by Duty on the 
the 32 G. 2. c. 33, there are certain duties laid upon a 
offices and penſions; and ſo much of the ſalaries of ſuch ; 
offices, as ariſeth from perquilites, is directed to be un- 
der the management of the commiſſioners of the land 
tax. 

2. By perguiſites are meant ſuch profits of offices and Perquiſites 
employments, as ariſe from fees eſtabliihed by cuſtom or 
authority, and payable either by the crown, or the ſub- 


jects, in conſideration of buſineſs done in the courſe of 
R 3 executing 
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- executing ſuch offices and employments. 32 C. 2. c. 32, 

8. | 
General duty ob 3. And there ſhall be paid yeariy, over and above all 
on ces and pen- other duties, 15 for every 205 of the yearly value of all 
ia ſalaries, fees and perquiſites, incident-unto or received for 
r in reſpect of all offices and employments of profit in 
Great Br:tain, and the like ſum of 1s for every 20s of all 
penſians and other gratuities payable out of any revenue be. 
longing to his majeſty in Great Britain, excceding the value 

of 100 l a year. 31 C. 2. c. 22. ,. 1. 

And a deduction ſhall be made thereof in the exchequer; 
or if paid by any perſon, and not out of the exchequet, 
then the ſame ſhall be paid by ſuch perſon into the exche- 
quer. 31 C. 2. c. 22. /. 2. 

So mie thereof - 4. But where the profits of ſuch offices ſhall ariſe, in 
elende, the whole or in part, from perquiſites due and payable in 
pert. the courſe of office, and not from ſalaries, fees, and wages 
management of paid by the crown; the ſame ſhall be under the manage- 
che commiſtion- ment of the commiſſioners of the land tax, who ſhall aſ. 
ers of the land k k . 
tax. certain, according to the valuation of ſuch offices to the 
land tax, or otherwiſe according to their beſt judgment, 
the ſum total of the perquiſites ariſing from ſuch office, 
diſtinct from the ſalary, fees, and wages thereof. 31 G. 2. 
c. 22. ſ. 3. 5 6. 32 G. 2. c. 33. . 5. 
Manneroſlay= 5. In order whereunto the commiſſioners ſhall meet at 
we va at the moſt common places of meeting, yearly on or before 
elin. ent. p , 
Fuly za, and afterwards as often as ſhall be neceſſary; and 
may ſubdivide ; and any two or more of them, at ſuch 
general meeting, or within 8 days after, ſhall ſet down in 
. writing, in a rate to be by them prepared for that purpoſe, 
the amount of the ſaid duty of 1s in the pound, to be 
paid by all officers, their clerks, or agents, exerciſing an) 
of the ſaid employments, the ſalary, wages, fees, and per- 
quiſites whereof exceed the value of 1001 a year, 31 6. 
W. . . 

And for the better aſcertaining thereof, the receiver to 
be appointed by his majeſty for theſe duties ſhall tranſmit 
to the commithoners of the land tax in every diſtrict where 
any 6Aice is to be aſſeſled, an account of all ſuch offices 
wicreof the ſalaries, fees and wages do not exceed 1001 
a year; and if the commiſioners thall find that the per- 
quiſites ariſing from ſuch office, together with the ſa- 
lary, fees, aud wages thereof as certified by the receiver, 
do exceed togetger the amount of 1001 a year, they 
ſhall aſi-is ſuch office, and cauſe the duty of 18 2 
pound to de levied and colle ed thereon, 32 G. 2. c. 33: 


J b. 


And 


an aA $*©© o=® 
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. And where any perſon ſhall have two or more offices in 
33. zuy part of Great Britain, the ſalary and perquiſites 
whereof together exceed 1001 a year; ſuch perſon ſha!l 


G9 


+ a pay 1s in the pound for the profits of ſuch offices, not- 
ed for withſtanding the ſalary and perquiſites of no one of the 
lit in {aid offices is of the value of 1001 a year. 31 G. 2. c. 22. 
of all 23. f : | 3 
1 And deputies ſhall be liable to pay for their principale, 
value and deduct the ſame out of the profits of their office. 
27. 

guet i Provided, that nothing herein ſhall extend to the pay Exemptions. 
quer, of commiſſion or non-commiſſion officers or private men 
Saks. ſerving in the navy or army. /. 24. 

Nor to the pay of any military otficers, ferving on the 
1 ſtaff, or belonging to any of his majeſty's gairilons, re- 
1 5 giments, troops, companies, Cheljca Hoſpital, or the hofpi- 
YaT%s tals of the army. 32 C. 2. c. 33. / 1. | 
nage- Nor to ſuch penſions or gratuities as the king ſhall de- 


1. clare in the warrant directing the payment thereof, to be 
intended as Charitable donations. 32 G. 2. c. 33. / 10. 


1 Nor to any penſion, annuity, rent, or ſum charged upon 
lice, the revenue by any of the king's predecetiors, or by 
7 act of parliament, granted to any perfon in ſce or tee tail, 
or till redeemed by payment of any ſum mentioned in any 
. grant or act of parliament. / 12. _ 
—ů ol Nor ſhall any thing in the ſaid act of che 32 6. ex- 
2 tend to charge any offices or employments in either ot the 
ſuch two univerſities, with the duty by the ſaid act of 32 C. 2, 
yn in impoſed. / 13. | 
poſe, 7. And the ſaid commiſſioners, or any three of them, Sizning the aſ- 
91 ſha!l within the time above limited ſign and ſeal two OY 
any duplicates of the ſaid rates, and cauſe one of them to 


be delivered to the collector of the land tax for each place 
1 6. reſpectively, or to ſuch other two honeſt and reſponſible 

perſons as they ſhall at their diſcretion appoint to be col- 
lectors thereof; with warrant to collect. 31 G. 2. c. 22. 


| J 6. | 

en 8. Perſons thinking themſelves aggrieved by being ver- Appeal. 
ces rated, may appeal to the barons of the exchequer; and 

I. the ſaid barons, or one of them, ſhall hear and determine 

per- all ſuch appeals, on or before the laſt day of Michaclmas 

7 term yearly, —Perſons charged may inſpect the rates in 

Aer, the day time; without fee. Notice of appeal, tobe given 

they in writing to a collector. 31 C. 2. C. 22. 6. 

ME And it any diſpute ſhall arife, whether the fees, ſala- 

33. y, or wages of any office or employment, or whether 


any penſion or gratuity, be chargeable, or touching the 
And | R4 lum. 
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ſum which ought to be ſtopped and deducted thereout , 
the ſame ſhall be heard by the barons of the exchequer, 
on complaint or repreſentation laid in writing before them, 
either by the party grieved, or by the receiver. And the 
complainant ſhall give a copy of his complaint to the per. 
ſon againſt whom the fame is made, within ten days after 
it ſhall have been lodged with the barons; and they ſhall 

hear and determine ſuch diſpute in a ſummary way, and 
their determination ſhall be final. 33 . 63% + 4 

Duplicates to be 9. The commiſſioners ſhall cauſe to be delivered a dy. 

tranſmitted. plicate in parchment, under their hands and ſeals, con- 
taining the whole ſum rated within each pariſh or place, 
to the ſaid receiver; and another, into the remembran- 
cer's office in the exchequer; on or before the firſt da 
of Ililary term, or within 20 days after (all appeals being 
firſt determined). 31 G. 2. c. 22. /. 6. 

Collecting. 10. And the ſaid duty ſhall be collected (where it is 
not herein otherwiſe directed) in all reſpects as the land 
tax for the year 1758. 31 G. 2. c. 22. / . 

And in all caſes where any fees, ſalaries, wages, or 
other allowances or profits on any office, ſhall be pay- 
able at the receipt of the exchequer, or by the cofferer of 
his majeſty's houſhold, or out of any other publick of- 
fice, or by any of his majeſty's receivers or paymaſters; 
the duty, in caſe of non-payment, may be ſtopped there. 
26. 

Collector "Ea 11. And the payment of the ſaid ſums collected ſnall 

to the receiver. be paid to the receiver, in the courſe of the quarter where- 
in the ſame ſhall have been deducted; who ſhall give re- 
ceipts for the ſame. 31 G. 2. c. 22. /. 12. 32 6. 2. 
b. 33. 1. 

Receiver paying 3 and the receiver ſhall, within the next quarter, 


_— exche- pay the ſame into the exchequer. 32 G. 2. c. 33. / 1. 


A. Form of the certificate above mentioned. 


E the miniſter and churchwardens of the pariſh of 
in the county of do hereby certify, that on dun- 


day the day of » in the year of our Lord —— 
in the pariſh church of - aforeſaid, immediately after 
divine ſervice and ſermon, ]. B. of — in the county of 


gentleman, did receive the ſacrament of the Lord's 
ſupper, according to the uſage of the church of England. 
Witneſs our hands the day and year above written. 


A. B. Minifter. 
C. P, — 


F. J wardens. 


Orchards. 


meds &a a a —— 
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Orchards. See {{I80D. 
Overſeers of the poor. See Pod. 
Outlawry. See Pꝛoceſs. 
Pamplets. See Stamps. 
Paper. See Extiſe. 
Papiſts. See Poperp. 
Parchment. See Stamps. 
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1. Pardon is a work of mercy, whereby the king pardon, what, 


either before the attainder, ſentence, or convic- 
tion, or after, forgiveth any crime, offence, puniſhment, 
execution, right, title, debt, or duty, temporal or eccle- 


ſiaſtical. 3 [n/t. 233. 


2. Pardons are either general or ſpeeial: General, are Gen:ral pardon, 


by act of parliament ; of which, if they are without ex- 
ceptions, the court muſt take notice ex officio ; but if 
there are exceptions therein, the party muſt aver that he 
is none of the perſons excepted. 3 Inft. 233. Hales 
Pl. 252. - | 

By the act of 20 G. 2. c. 52. for the king's general 
pardon; all perſons are pardoned and diſcharged from all 
treaſons, miſpriſions of treaſons, felonies, treaſonable and 
ſeditious words and libels, leaſing making, miſpriſions of 
felony, offences whereby any perſon may be charged with 
the penalty of præmunire, riots, routs, offences, con- 
tempts, treſpailes, entries, wrongs, deceits, miſdemeanors, 
forfeitures, penalties, ſums of money, pains of death, pains 
corporal, and pains pecuniary, and generally from all 
other things, cauſes, quarrels, ſuits, judgments, and exe- 
cutions not by this act excepted, which can by the king 
be pardoned, and which were done or incurred before 


June 15, 1647. —Excepted, perſons in the ſervice of the | 


pretender, or of France or Spain; forging the king's ſeal ; 
coining ; violating the privileges of ambaſſadors ; mur- 
ders; petty treaſons ; poiſonings ; burning of houſes, 
corn, hay, ſtraw, wood; ſhooting at any perſon ; ſend- 
ing threatning letters; piracy ; deſtroying ſhips ; offen- 
ces in the navy or army; burglary; facrilege ; robbery ; 
ſodomy; buf;gery ; rape; perjury ; ſubornation; for- 

| | ag 4 
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gery; felony in caſes of bankruptcy ; deſtroying banks 
of rivers and fea banks; firing coal pits ; offences againſt 
the exciſe, cuſtoms, land tax, poſt office, ſtamp duties, 
duty on houſes and windows, wool, importing or export. 
ing goods; offences concerning highways or bridges; 
imbeziling goods, and warlike ſtores of the erown ; titles 
of quare impedit; inceſt ; ſimony; dilapidations ; fir{t 
fruits; tenths ; money due to the king from publick of. 
ficers on account; perſons tranſported ; offences by pa- 
piths ; contempts in cafes for non-performance of awards, 
or non-payment of coſts; contempts in eccleſiaſtical 
courts, in cauſes commenced for matters of right only, 
and not for correction ; contempts in courts of admiralty 
proceeding, civilly, and not criminally; and excepted, 
ſeveral pertons by name. | 


And the like, for the moſt part, hath been enacted by 
former ſtatutes of general pardon. 

Spccial pardon. 3. Special pardons, are either of courſe, as to perſons 
convicted of manſlaughter, or /e defendends, and by divers 
ſtatutes to thoſe who ſhall diſcover their accomplices in 
ſeveral felonies ; or, of grace, which are by the king's 
charter, of which the court cannot take notice ex cis, 
but they muſt be pleaded. 3 Inf. 233 

Pardon to con- 4. By the 27 Ed. 3. c. 2. In every charter of the par- 

8 the ſussel- don of felony, the uggefion, and the name of him that 

: maketh the ſuggeſtion, ſhall be comprized ; and if it be 
found untrue, the charter ſhall be diſallowed. 

Pardon to fpeciy 5. And by the 13 R. 2. fl. 2. c. 1 No charter of par- 

the uil-aces don ſhall be allowed for murder, treaſon, or rape, unleſs 

| the oflence be ſpecified therein. 

Lord Cole ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs 
name in the charter, but becauſe the whole parliament 
conceived that he would never pardon murder by ſpecial 
name. And he ſays, he hath never ſeen any pardon of 
murder by any king of England, by expreſs name. 2 t. 
233, 236. | 

The kingcannot 6. The king cannot pardon an offence before it is com- 

pr1rcon an nitence __. - . . 

before it is com- mitted; but ſuch pardon is void. 2 Haw. 389. 

mitted, 7. As the releaſe of the party will not bar an indict- 

Cannot pardon ment at the ſuit of the king; fo neither will a pardon by 

an. the king be any bar to an appeal at the ſuit of the party. 
2 Haw. 392. 

Cannot pardon $& And in ſome caſes even where the king is ſole party, 

Nulance. A . : 
ſome things there are which he cannot pardon ; as for 
example, for all common nuſances, as for not repairing 
of bridges or highways, the ſuit (for avoiding multipht- 

city 
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city of ſuits) is given to the king only, for redreſs and 
reformation thereof; but the king cannot pardon or diſ- 

charge either the nuſance, or the ſuit for the ſame ; be- 

cauſe ſuch pardon would take away the only means of 
compelling a redreſs of it. But it hath been holden by ſome, 

that a pardon of ſuch offence will fave the party from any 
fine, for the time precedent to the pardon. 3 Inf. 237. 
2 Haw. 391. g 

9. Thus alſo, if one be bound by recognizance to the Cannot diſcharge 
king, to keep the peace againſt another by name, and 2recognizance. 
generally all other lieges of the king; in this cafe, before 
the peace be broken, the king cannot pardon or releaſe 
the recognizance, altho* it be made only to him, becauſe 
it is for the benefit and ſafety of his ſubjects. 3 It. 

228, ; 
0. Likewiſe, after an action popular is brought, as Cannot releaſe 
weil ſor the king as for the informer, according to any ſta- an information 
tute, the king can but diſcharge his own part, and can- t eum. 

not diſcharge the informer's part ; becauſe by bringing of 

the action the informer hath an intereſt therein: but be- 

fore the action brought, the king may diſcharge the whole 

(unleſs it be provided to the contrary by the act) becauſe 

the informer cannot bring an action or information ori- 

ginally for his part only, but muſt purſue the ſtatute. 

And if the action be given to the party grieved, the king 

cannot diſcharge the ſame. 3 [nft. 231. 

11. It ſeems to have been always agreed, that the king's Men diſcharge a 
pardon will diſcharge any ſuit in the ſpiritual court ex „ 
eis: Alſo it ſeems to be ſettled at this day, that it will ; 
diſcharge any ſuit in ſuch court at the inſtance of the party, 
for the reformation of manners, or welfare of the ſou], 
as for defamation, or laying violent hands on-a clerk, and 
ſuch like ; for ſuch ſuits are in truth the ſuits of the king, 
tho" proſecuted by the party. Alſo, it ſeems to be agreed, 
that if the time to which ſuch pardon hath relation, be 
p::or to the award of coſts to the party, it ſhall diſcharge 
them: And it ſcems to be the general tenor of the books, 
that tho" it be ſubſequent to the award of the coſts, yet 
if it be prior to the taxation of them, it ſhall diſcharg- 
them; becauſe nothing appears in certain to be due 
colts before they are taxed. 1 Haw. 394. 

But it ſeems agreed, that a pardon thall not dich 
a ſuit in the ſpiritual court, any more than in à ten... 
for a matter of intereſt or property in the plaintiff; + -: 
tithes, legacies, matrimonial contracts, and fuct cn 


2 Huw, 394. 


3 
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Doth not by 12. If the king releaſe to a man all debts, this ſhall 
15-974 un not diſcharge his partner; but otherwiſe it is in caſe of a 
eaſe his part- : > I's 

ner. ubject, for in that caſe the releaſe to one diſcharges both, 
3 Aft. 239. : 

Perſon pardoned 13. When a pardon is pleaded by any one for felony, 

may be bound the juſtices may at their diſcretion remand him to priſon 

— 1b ty till he enter into recognizance, with two ſureties, for his 

good behaviour, for any time not exceeding ſeven years, 

5. c. 13. 

Pardon doth not 14. It ſeems to be a ſettled rule, that no pardon by the 

reſtore lands or king, without expreſs words of reſtitution, ſhall deveſt, 

g90ds forfeited. either from the king or ſubject, an intereſt either in lands, 
or goods, veſted in them, by an attainder or conviction 
precedent : Yet it ſeems agreed, that a pardon prior a 
conviction, ſhall prevent any forfeiture either of lands or 

goods, 2 Haw. 396. 

Doth not reſtore 15. A pardon after the attainder doth not reſtore the 

the corruption corruption of blood, for this cannot be reſtored but by 

Es act of parliament. 3 Inst. 233. 

But as to iſſue born after the pardon, it hath the effect 
of the reſtitution of blood. 1 H. H. 358. 

Doth reſtore the 16. It ſeems to be ſettled at this day, that the pardon 

credit. of treaſon or fclony, even after a conviction or attainder, 
doth ſo far clear the party from the infamy and all other 
conſequences of his crime, that he may not only have an 
action for a ſcandal, in calling him traitor or felon, after 
the time of the pardon, but may alſo be a good witneſs, 
notwithſtanding the attainder or conviction; becauſe the 
pardon makes him as it were a new man, and gives him a 
new capacity and credit. 2 Haw. 295. 

But it ſeems to be the better opinion, that the par- 
don of a conviction of perjury doth not ſo reſtore the 
party to his credit, as to make him a good witneſs; 
becauſe it would be an injury to the people in general, 
to make them ſubject to ſuch a perſon's teſtimony. 1 
Vent. 349. 


Parltament, 
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J. Polling. 

VI. Return. 

VII. Privilege of Parliament. 

VIII. How long the Parliament ſhall continue. 


I. matters previous to the election. 


A HEN any new parliament ſhall be ſummoned, Time of pro- 
there ſhall be 40 days between the Teſte and cecding to the 


return of the writ ; and, as well upon the calling of any _ * 
new parliament, as upon a vacancy in parliament time, 
the writ ſhall be delivered to the proper officer to whom 
the execution thereof doth belong, and to no other per- 
fon: And every ſuch officer, upon receipt of the writ, 
ſhall indorſe thereon the day that he received it. 7 & 
8 V. c. 25. f. 1. 
And upon an election of a knight of: the ſhire, the 
ſheriff ſhall proceed to the election at the next county 
court, unleſs the ſame be held within 6 days after the re- 
ceipt of the writ or upon the ſame day, and then hall 
adjourn the ſame court to ſome other convenient day 
(not being longer than 16 days, 18 G. 2. c. 18. / 10.) 
giving 10 days notice of the time and place of election. 
1&8 Wc. 25/3 
2. And the ſherift ſhall appoint ſuch number of clerks Clerks for tak. 
25 he ſhall think fit for taking the poll in the preſence of u the poll. 
himſelf or deputy. Which clerks, before they begin to 
take the poll, ſhall be ſworn by the ſheriff or under-ſheriff 
truly and indifferently to take the poll, and to fet down 
the names of each freeholder, and the place of his free- 
hold; and for whom he ſhall poll, and to poll no free- 
holder who is not ſworn, if fo required by any of the 
candidates. 7 & 8 W. c. 25. /. 3. 
3. And the ſheriff ſhall admit one perſon for each can- Inſpeftor:, 
didate to be inſpector of the clerks. 7 & 81. c. 25. 


%, 

4. And the ſheriff ſhall ere, at the expence of the pooths to be 
candidates, ſuch number of booths for taking the poll, ereQted. 
as the candidates or any of them ſhall, three days at leaſt 
before the commencement cf the poll, deſire; not ex- . 
ceeding the number of hundreds or other like diviſion, 
and not exceeding 15 in the whole; and ſhall athx, on 
the moſt publick part of each, the name of the hundred 
for which ſuch booth is deſigned. 18 G. 2. c. 18. / 7. 

And ſhall make out a liſt for cach booth of the ſeveral 
towns, pariſhes, and hamlets, wholly or in part within 

ſuch 
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ſuch hundred; and ſhall on requeſt deliver a copy to an 
of the candidates, paying for the ſame 28. Id. ; 

And ſhall appoint clerks at each booth to take the pe}. 
who ſhall be paid by the candidates, not exceeding each 
one guinea a day. 44. 

5. And the ſheriff ſhall allow a cheque book for eve; 
poll book, for each candidate; to be kept by their in. 
ſpectors, at every place where the poll ſhall be taken. 
18 G. 2. c. 18. /. 9. 

6. With reſpect to cities, boroughs, and towns cor. 
porate, the ſheriff or other officer who received the writ 
ſhall forthwith upon receipt thereof make out a precept tg 
each borough, town corporate, or place within his juriſ- 
diction where any members are to be elected, and within 
three days (and in the cinque ports within ſix days, 10 
& 11. c. 7.) after receipt of the ſaid writ, ſhall by 
himſelf or proper agent deliver the precept to the proper 
officer of ſuch borough, town corporate or place within 
his juriſdiction, to whom the execution of ſuch precep! 
doth belong, and to no other perſon whatſoever : And 
every ſuch officer ſhall indorſe the day of his receipt 
thereof in preſence of the party of whom he received the 
ſame, and ſhall forthwith cauſe publics notice to be given 
of the time and place of election, and ſhall proceed tothe 
election within eight days after receipt of the precept, and 
give four days notice at leaſt of the day appointed for the 
election. 7 & 8 V. c. 25./. 1. 

And in a city or town being a county of itſelf, the 
ſheriff ſhall forthwith on receipt of the writ give publick 
notice of the time and place of election, and proceed to 
election thereupon, within eight days next after the receipt 
of the writ, and give three days notice thereof at lealt, 
excluſive of the day of receipt of the writ and of the day 
of election. And the ſherift ſhall allow a cheque book 
for every poll book for each candidate, to be kept by their 
inſpectors at the place of taking the poll. 19 C. 2. c. 28. 


J. 6, 7. 


II. Elegien to be free. 
By the 3 Ed. 1: c. 5. Becauſe elections ought to be 


free, the king commandeth upon great forfeiture, that nv 
man by force of arms, nor by malice, or menacing, {4 
diſturb any to make free election. | 
And by the declaration of rights, 1 V. ff. 2. c. 2. it 
is inſiſted, That elections of menbers of parhament out 
to be free: And that freedom of ſpeech, and debates ot 
proceedings 


— 
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> any proceedings in parliament, ought not to be impeached or 
| veſtioned in any court or place out of parliament. 
pol]; And by the 8 G. 2. c. 30. On notice of an election, 
each the ſecretary at war ſhall ſend orders for the removal of 
ſoldiers one day at leaſt before the election, and not to 
very return till after the poll ſhall be cloſed, —But this not to 
in- extend to the guards, nor to any caſtle or fortified place, 
ken. where a garriſon is uſually. kept: Nor to any officer or 
ſoldier having right to vote at ſuch election. 
cot. By the 9 Au. c. 10. /. 44. No officer of the poſ? office 
gd thall by word, meſlage, or writing, or in any other 
pt to manner, endeavour to perſuace any elector to give, or 
urif. diſfaade any elector from giving his vote in any election. 
ithin — And by the 5 . c. 20. and 9 An. c. 11. 49. 
„ 10 there is the like proviſion with reſpect to the officers of 
Il by exciſe, — And the like by the 12 & 13 IV. c. 10. with 
oper reſpe& to the officers of the chlams. 
ithin 
ww III. Qualification of the candidates. 
n 
ceipt 1. No perſon under the age of 21 years ſhall be capable ,,., 
d the of being elected. 7 & 8 . c. 25. / 8. * 
VEN 2. No papiſt ſhall fit in either houſe of parliament. 30 pay;a. 
0 the C. 2. fl. 2. c. 1. 
and 3. Sir William Blackſtone ſays, No perſon concerned placemen. 
r the in the management of any duties or taxes created ſince 
1692, except the commiſſioners of the treaſury, nor any 
, the of the officers following, (viz. commiſſioners of prizes, 
blick tranſports, ſick and wounded, wine licences, navy, and 
d to victualling; ſecretaries or receivers of prizes; comp- 
ceipt trollers of the army accounts; ageats for regiments ; 
cal, governors of plantations and their deputies; officers of 
day Minorca or Gibraltar; officers of the exciſe and cuſtoms; 
book clerks or deputics in the ſeveral offices of the treaſury, 
their exchequer, navy, victualling, admiraity, pay of the army 
28. or navy, ſecretaries of ſtate, felt, ſtamps, appeals, wine 


licences, hackney coaches, hawkers and pedlars,) nor 
any perſons that hold any new office under the crown 
created finc2 1705,—are capable of being elected or ſit- 
ting as members. 1 Lack. 175. 
p be And if any member ſhall accept an office of profit from 
the crown, during ſuch time as he ſhall continue member 
(oltices of the army and navy 'excepted), his election ſhall : 
| be void, and a new writ ſhall iſſue: But he ſhall be 
2, it capable of being re-elected. 6 Ar. c. 7. /. 26. 


woht 4. By the 22G. 3. c. 41. All perſons holding con- 5 
es of tracts made with the commiſhtoners of the treaſury, navy, 

J* ay . 

ung“ 


victu- 
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vickualling office, or board of ordnance, for or on account 
of the publick ſervice, ſhall, during the time they ſhall 
hold fuch contracts, be incapable of being elected or of 
fitting or voting in the houſe of commons. 

5. No perſon having a penſion from the crown during 
pleaſure, ſhall be capable of being elected. 6 Au. c. j. 


26. | 

Neither ſhall any perſon having a penſion from the 
crown for any term of years, either in his own name, ot 
in the name of any other in truſt for him, be capable of 
being elected. 1 G. ff. 2. c. 56. 

6. No perſon ſhall be capable to fit or vote in the houſe 
of commons for a county, unleſs he hath an eſtate freehold 
or copyhold, for his life or ſome greater eſtate, of the 
clear yearly value of 6001; nor for a city or borough, 
unleſs he hath a like eſtate of 3001. And any other can- 
didate or two electors may, upon reaſonable requeſt to 
him made (at the time of the election, or before the day 
prefixed for the meeting of the parliament) require him 
to take the following oath: 


I A. B. do fwear, that I truly and bona fide have ſuch an 

Mate in law or equity, to and for my own uſe and bentft, 
of or in lands, tenements, or hereditaments, over and above 
what will ſatisfy and clear all incumbrances that may «fea 
the ſame, of the annual value of above reprixes, a; 
doth qualify me to be elected and returned to ſerve as a member 
according to the tenor and true meaning 
of the act of parliament in that behalf ; and that my ſaid 
lands, tenements, or hereditaments are lying or being within 
the pariſh, toꝛunſpip, or precin of (as the caſe ſhall be), 
The fame to be adminiſtred by the returning officer or two 
juſtices ; who ſhall in three months certify the ſame into 
the chancery or king's bench. But this not to extend 
to the eldeſt ſon of a peer, or of any perſon qualified to 
ſerve as knight of a ſhire, nor to the members for eitker 
of the two univerſities. g An. c. 5. 

Andevery member, before he ſhall vote in the houle of 
commons or fit there during any debate, ſhall, after the 
ſpeaker is choſen, deliver in at the table in the middle of 
the houſe, whilit the houſe is there fitting, with the 
ſpeaker in the chair, an accourit ſigned by ſuch member, 
containing the name of the place where his qualification 
lies, declaring the ſame to be of the annual value of bool 
above reprizes, if a knight of a ſhire; and of 300! if a 


citizen, burgeſs, or baron of the cinque ports; and * 
0 
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ſy at the ſame time take and ſubſcribes the oath fol- 

lowing © | | 

| bo B. do ſwear, That I truly and bona fide have ſuch an 
[4 


ate in law or equity, and of fuch value, to and for my own 
10% and benefit, of ar in lands, tenements, or hereditaments, 


ver. and above what will ſatisfy and clear all incumbrances , 


that may affett the ſame, as doth qualify me to be elecled and re- 


turned to ſerve as a member for the place I am returned for, ac- 


urding to the tenor and true meaning of the acts of parliament 
in that behalf; and that ſuch lands, tenements, or hercditaments 
la lie as deſcribed in the paper or account ſigned by me, and now 
delivered to the. clerk of the houſe of commons. Ss help me 
Cod. — But this alſo ſhall not extend to the eldeſt ſon or 
heir apparent of a peer, or of any perſon qualified to ſerve 
25 a knight of a ſhire, or to the members of either of the 
univerſities. $3 G. 2. c. 20. n 


IW. Qualifications of the eleFors. 


1. No perſon ſhall be admitted to vote under the age of At.. 


21 years, 78 M. c. 25. /.8. 
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2. Every elector, before he is admitted to vote, ſhall, Papiſt, 


if required, take the oath of abjuration. 6 An. c. 23. 


„13. 
3. By the 22 G. 


managing the duties of exciſe, cuſtoms, ſtamp duties, ſalt, n 


houſes and windows, or revenue of the poſt office, ſhall be 
capable of voting for a member to ſerve in parliament; 
and. if he ſhall preſume to vote during the time that he 
ſhall hold ſuch office, or within 12 calendar months after 
he ſhall have ceaſed to hold the ſame, his vote ſhall be void, 
and he ſhall forfeit 100 l. 


4. By the 8 H. 6, c. 7. Every elector of a knight of Frecheld of 4 2. 


c. 41. No perſon employed in Perſon employ- 
n the Its 
nue, 


the ſhire ſhall have land or tenement to the value of 40 8 Jer. 


by the year at leaſt above reprizes, And the ſheriff ſhall 
have power to examine upon oath every ſuch chuſer how 
much he may expend by the year.— And by the 10 H. 6. 
2, the ſaid 40s a year ſhall be frechold, 

And by the 18G. 2. c. 18. No perſon ſhall vote for a 
knight of the ſhire, without having a freehold eftate in 
the county, of the clear yearly value of 408, over and 
above. all rents and charges payable out of the ſame. 
186. 2. c. 18. 18. 

But taxes and alleſſments ſhall not be deemgd a charge 
payable out of the lands. J. b. 

Vor. III. 8 


3. Ng 


— 
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5: No perſon ſhall vote for any eſtate which was grantei 
to him fraudulently, on purpoſe to qualify him to give hig 
von, G3 cid og. __- 

But all ſuch conveyances fraudulently. made to..qualif 
any perſon to vote, ſubject to conditions to defeat the 
ſame, ſhall be deemed and taken as abfolute againſt the 
perſon executing the ſame, and difcharged of all truſts, 
conditions, and other defeazances ; and all bonds, coye. 
nants, or other ſecurities for the defeating or reconveying 
the ſame, ſhall be void. 10 Ar. c. 23. /. 1. | 

6. All conveyances to multiply voices, or to ſplit votes, 
ſhall be void; and no more than one voice ſhall be ad. 
mitted for one and the ſame houſe or tenement. 5 &8J/, 
c. 28. J. 7. 

. Lee verſo ſhall vote in any election more than onee, 
n.. 5. 

8. The mortgagor or cœſtui que truſt ſhall vote; and not 
the truſtee or mortgagee, unleſs they be in actual poſlefſion, 
788. c.25. þ-7. | 

9. Huſbands of women intftled to dower out of the 
eſtates of their former huſbands, may vote in reſpect 
thereof, although the ſaid dower hath not been ſet out by 
metes and bounds ; provided that the dower be worth 405 
a year, and the huſband be in the actual receipt of the 
profits thereof. 20 C. 3. c. 17. 12. 

10. No perſon ſhall vote for a knight of the ſhire, with- 
out having been in the actual poſſeſſion of the eſtate for 
which he votes, or in the receipt of the rents or profits 
ther- of for his own uſe, above 12 kalendar months; un- 
leſs the ſame came to him by deſcent, marriage, marriage 
ſettlement. deviſe, or promotion to a benefice or office, 


178 G. 2. 8. 18. / 5; 


To be charged 
do the land tax. 


11, No perſon ſhall vote for a knight of the ſhire in 
reſpect of any meſſuages, lands, or tenements, which have 
not, for {1x calendar months next before ſuch election, been 
alleſſed to the land tax, in his own name, or in the name 
of his tenant occupying the ſame. Provided that this 
{hall not extend to annuities or fee farm rents (duly re- 
giſtred) iſſuing out cf the premiſſes, nor to any perſon who 
became intitled as aforeſaid to the premiſſes by deſcent, 
marriage, marriage ſettlement, deviſe, or promotion t9 
a benefice or office, within twelve calendar months next 
before ſuch election; but ſuch perſon ſhall be intitled to vote, 
if the premiſes have been aſſeſſed within two years next 
before, in the name of the reſpective owner or occupier. 


nn. | 
20 3. c. 17. /. 1, 2 1 
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And the commiſſioners of the land tax, at their meet- 
ines for appointing aſſeſſors, ſhall cauſe to be delivered to 
each aſſeflor, a printed form of an aſſeſſment, according 
to which they ſhall make their aſſeſſments ; which ſhall be 
in this manner : 


to wit. an act of parliament paſſed in the — 
For the pariſh year. of his majeſty's reign, for grant- 
of —— in the | ing an aid to his majeſty by a land tax 
ſaid county, J to be raiſed in Great Britain, for the 
ſervice of the year 


County of 2 An aſſeſſment made in purſuance of 


Names of proprietors. | Names of occupiers. 


Sums aſſeſſed. 


B. — | GC. . — ate 
— —— le. . 4 
b. » | G. l Sees 
K. 
nd. N. O. 
. M. | 
\Q ——— [R. 8s. —— —— -- 
and 
T. UL. x2 


Signed this — day of — 17 — By us, 


2 A D. aſſeſſors. 


And if any perſon ſhall hold or occupy any meſſuages, 
lands, or tenements belonging to different owners, the 
ame ſhall be ſeparately rated, that the proportion of the 
land tax to be paid by each ſeparate owner may be aſcer- 
tuned, /. 3, 20. 5 

And they ſhall make three duplicates of ſuch aſſeſſments; 
and ſhall (at leaſt 14 days before delivering the aſſeſſments 
tothe commiſſioners) cauſe one of the ſaid duplicates, or a 
fur copy thereof, to be ſtuck up upon the door of the church 
or chapel, or if it be an extraparochial or other place where 
there is no church or chapel, then on the door of the church 
or chapel next adjoining. { 3. 

And the (aid duplicates ſhall be delivered to the com- 
miſſioners, at their meeting for receiving the aſſeſſments. /. 3. 

And if the name of any owner intitled to vote ſhall nor 
appear to be inſerted in the aſſeſſment, he may, on giving 
notice in writing to one of the aſleitors, appeal to the faid 
commiſſioners ; who ſhall _— the alſ-ilment as they ſhatt, 

2 ſee 
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chief conſtable; or if the chief conſtable ſhall neglect to 
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ſee cauſe: And if any perſon ſhall think himſelf aggrieye 


by the determination of the commiſſioners, he may a 

to the next ſeſſions, giving ten days notice thereof to one 
of the commiſſioners who ſigned the duplicate, and to one 
of the aſleſſors of the place where the eſtate lies: and the 
ſeſſions may award coſts to either of the parties, and b 
their order or warrant levy the ſame by diſtreſs. And if 
the ſaid commiſſioners, or the juſtices in ſeſſions, upon any 
appeal before them reſpectively, ſhall find it requiſite to in. 
ſert the names of any perſons who have been improperl 
omitted; ſuch perſons ſhall be deemed to be rated, as ef. 
ſectually as if their names had been originally inſerted, 
» 3» 10, 11. 

/ * the commiſſioners ſhall cauſe one of the duplicates 
to amended (after having been ſigned and ſealed by the 
faid commiſſioners or any three of them) to be returned to 
the aſſeſſors; who ſhall within ten days deliver the ſame 
to the chief conſtable, taking his receipt for the ſame; 
and the chief conſtable ſhall deliver upon oath ſuch dupli- 
cate, without alteration, at the next ſeſſions in open court, 
the firſt day of the ſeffions, to the clerk of the peace, to be 
by him filed and kept amongſt the records. And if the 
aſſeſſor ſhall not deliver fuch duplicate ſo amended to the 


deliver the ſame to the clerk of the peace, or wilfully alter 
the ſame; he ſhall forfeit 5 l. And at the Michael- 
mats ſeſſions yearly, the clerk of the peace ſhall examine, 
whether all the ſaid duplicates reſpectively have been 
delivered for that year; and if it ſhall appear that 
any ſuch duplicates have not been received by or de- 
livered to ſuch clerk of the peace by the chief con- 
ſtables, he ſhall report the ſame to the court, and the 
court ſhall immediately impoſe the ſaid fine upon the 
chief conſtable, and the clerk of the peace ſhall give him 
immediate notice thereof; and if not immediately paid, the 
juſtices at ſuch ſeſſions ſhall by order of court iſſue a warrant 
of diftreſs for the recovery thercof, directed to the conſtable 
of the place where ſuch chief cenſtable ſhall dwell.— 
But if the chief conſtable ſhall make oath at ſuch ſeſſions, 
that ſuch duplicate was not delivered to him by the aſſeſſor, 
the ſaid fine ſhall be impoſed upon ſuch aſſeſſor or aſſeſſors; 
and the juſtices ſhall by order of court iſſue a warrant of 


_ diſtreſs for the recovery thereof, directed to the conſtable 


of the place or other ſuch perſon as they ſhall think proper, 
and ſhall require the chief conſtable te give notice to 1uch 
afleflor of the ſaid fine being impoſed, who ſhall within 14 
days give ſuch notice accordingly: and if ſuch aflefiors, - 
5 4 b hey of 85 nen 0 
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ene of them, ſhall not deliver ſuch duplicate to the clerk 
of the peace within ten days after ſuch notice, then the 
warrant of diſtreſs ſhall be put in execution againſt ſuch 
aſſeſſor accordingly. But if the aſſeſſor ſhall, within ten 
days after ſuch notice, produce to the clerk of the peace 
the chief conſtable's receipt for ſuch duplicate, then the 
fine ſhall be levied on the ſaid chief conſtable as aforeſaid, 
Which ſaid fines, when recovered, ſhall be paid 
to the treaſurer, and applied as part of the county 
ſtock, / 3—8. 

And when any aſſeſſment ſhall not have been made by 
the aſſeſſors, and returned to the chief conſtable, and 
by him to the clerk of the peace; the juſtices in 
ſeſſions, or any two juſtices out of ſeſſions, may order 
ſuch aſſeſſments forthwith to be made and returned in man- 
ner aforeſaid, /. 9g. | | 

And it ſhall be lawful for all perſons, at any ſeaſonable 
times, to inſpect the duplicates in the hands of the clerk 
of the peace, paying 1s for each inſpection; and the. 
clerk of the peace ſhall on demand deliver copies of the 
whole or any part thereof (ſigned by him, purporting the 
ſame to be a true copy) being paid at the rate of 6d 
for every 300 words: Which ſaid duplicates or copies 
thereof ſigned as aforeſaid ; and alſo the duplicate of any 
aſſeſſment in the poſſeſſion of the commiſhoners, or in the 
poſſeſſion of the receiver general, or a copy of the ſaid du- 
plicates ſigned by ſuch commiſſioners and purporting the 
lame to be a true copy; ſhall be admitted as legal 
evidence. And after ifluing the writ for the election, the 
clerk of the peace or his deputy ſha: attend gratis from 
day to day, from the hour of nine in the forenoon to three 
in the afternoon, at the place where the records are uſuaily 
kept, from the time of delivery of ſuch notice to the day 
immediately preceding the day of election; for the pur— 
poſe of inſpection and making the copies. And if he ſhall 
fail of his duty in any of the ſaid particulars, he ſhall for- 
feit 5001, with full coſts, to the party grieved, if the 
action be brought within two months, or otherwiſe to 
any perſon who ſhall ſue within 12 calendar months; 
and ſhall alſo forfeit his office and be jncapitated for hold- 
Ing the like office for the future. Fa 13—19. 1 
Finally, the clerk of the peace ſhali, on reaſonable no- 
tice, attend at the election of every knight of the ſhire, 
with the original duplicates, at the requeſt of any candi- 
date, paying to him after the rate of two guineas for each 
day of his attendance, and 1s 6d a mile tor the colts and 
charges in his journey from the place of his abode to and 
irom the place of election. Je 14. 
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12. Every frecho!der, beſore he is admitted to poll for 
a knight of the ſhire, ſhall, if required by a candidate or 
any elector, take the following oath (to be adminiſtred b 
the ſheriff, under-ſheriff, or one of the ſworn clerks); 
You ſhall ſtbear, (or, being one of the people called 
Quakers, Du hall folemnly affirm) that you are a ſreehelter 
in the county of aud have a freehold eflate, conſiſting if 
——— (ſpecifying the nature of ſuch freehold eſtate, 
whether meſſuage, land, rent, tithe, or what elſe; and 
if ſuch freeho'd eftate conſiſts in meſſuages, lands, or 
tithes, then ſpecifying in whoſe occupation the fame 
are; and if in rent, then ſpecifying the names of the 
owners or poſſeſſors of the lands or tenements out of 
which ſuch rent is iſſuing, or of ſome or one of them) 
lying or being at in the county 9 of the clear 
yearly value of 40 5, over and above all rents and charges pa- 
able out of or in reſpec! of the ſame ; and that jau have been 
in the actual poſſeſſion or receipt of the rents or profits theres, 
for your own uſe, above 12 Kalendar months, or that the ſame 
came ts you within the time aforeſaid, by deſcent, marriage, 
marriage ſettlement, deviſe, or promotion to a benefice in the 
church, or by promotion to an office ; and that ſuch freehill 
ate hath not been granted or made to you fraudulently, on 
purpoſe to qualify you ta give your vote; and that the place if 
your abode is at in and that you are 21 year, 
of age, as you believe; and that you have not been polled be 
And if he falſifies, he ſhall 
ſuffer as in caſes of perjury. 18 G. 2. c. 18. / 1. 

And the ſheriff and clerks ſhall enter not only the 
place of his frechold, but alſo the place of his abode, a 
he ſhall declare the fame at the. time of giving his vote; 


and ſhall enter jurat' againſt the name of every ſuch votet 


who hath taken the oath. 10 An. c. 23. ,. 5. 

And the aforefaid act of the 18 G. 2. c. 18. ſhall ex- 
tend to cities and towns that are counties of themſelves, where 
perſons have a right to vote in reſpect of a freehold of 405 
a year; but not where they have a right to vote in re- 
ſpect of burgage tenure, or where the right to vote for a 
freehold doth not require the fame to be of 40s a year. 
19 G. 2. c. 28. | Fay 
13. No perſon claiming as a freeman to vote at an 
election for any city, town, port, or borough, ſhall be 
admitted to poll, unleſs he hath been admitted to his 
freedom 12 Kalendar months before the firſt day of the 
election: And if he ſhall preſume to vote contrary hereto, 


he 
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ke ſhall forfeit x00 l, and his vote ſhall be void. And if 
any perſon ſhall antedate ſuch admiſſion, he ſhall forfeit 
500 !. 3 G. Fang 

Provided, that nothing herein ſhall extend to the cities 
of London or Norwich; nor to any perſon intitled to 
his freedom by birth, marriage, or ſervitude, accord- 
ing to the cuſtom of. ſuch city, town, port, or bo- 
rough. Id. 8 

14. No perſon. ſhall vote in the election of a knight Annuitants. 
of a ſhire, or member for a city or town being a county 
of itſelf, in reſpect of any annuity or rent charge granted 
before June ty 1763; unleſs a certificate upon oath be 
entred with the clerk of the peace or town clerk, 12 
months before the election, as follows: I A. B. of — 
am really and bona fade ſvijed of an annuity or rent charge, 
for my own uſe and benefit, of the clear yearly.value of 408, 
abave all rents and charges payable out of the ſame, wholly 
iſumng out of freehold lands, tenements, or hereditaments 
telmging to C. D. of - ſituate, lying and being 
in the pariſh, townſhip, or place, or in the parijhes, toton- 
ſhips, or places of E. in the county of without any 
truſt, agreement, matter, or thing, te the contrary notwith- 
flanding ; and J, or the perſon or perſons under whom I claim, 
was or were ſeiſed of the jaid annuity or rent charge, before 
the fir fl day of June 1763. And a like certiacate ſhall be 
entred ( mutatis mutandis) where ſuch rent charge came by 
deſcent, marriage, deviſe, or promotion to a beneſice or 
office. 36. 3. . 24. ,. 1, 2. | 

And no perfon ſhall vote at ſuch election in reſpect of 
22 any annuity or rent charge granted after June 1, 1763; 

unleſs. a mamorial of the grant of ſuch. annuity or rent 
charge ſhall: have been regiſtred with the clerk. of the 
8 peace ot tawn clerk, 12 Kalendar months at leaſt before 

; the firſt day of ſuch election: 


© 
”— 
. CP 
— 


1 Which memorial ſhall be written on parchment, and 
72 directed to the clerk of the peace or town clerk, and 
055 ſhall be under the hand and ſeal of the grantor, and 
FAR atteſted by two witneſſes, one whereof to be one of the 
fehl. witneſſes to the execution of ſuch grant; which witneſs 
RF hall upon oath before ſuch clerk prove the ſealing and 
1 be delivery of the grant, and the ſigning and ſealing of the 
his memorial : 8 
c = And the faid memorial ſhall contain the day and year 
Doo of the date, and the names, additians, and abodes of the 
he parties and witneſſes, and all the lands and tenements out 
of my the rent charge iſſues, and the place where 
taey lie: 


84 And 
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And the grant ſhall, at the time of entring the memo ; 


rial, be produced to ſuch clerk of the peace or town 
clerk, who {ſhall indorſe thereon a certificate in which 
ſhall de mentioned the day and year on which ſuch me- 
morial ſhall be entred. /, 3. 

And no perſon ſhall vote by reaſon of an aff gnment of 
ſuch annuity or rent charge, without like certificate, 


entry, and memorial of ſuch grant and e N AS in 


caſe of an original grant. / 4. 

The clerk of the peace or town clerk to have for the 
entry of ſuch certificate 18, and of the memorial 25; 
for ſearch thereof 1s, and for copies at the tate of 64 
for every 200 words. /. 

15. By they 8 . c. . 4. No camiidinte; after Teſte 
of the writ of ſummons, or after a place becomes vacant 
in parliament time, ſhall; by himſelf, or by any other 
ways or means on his behalt, or at his charge, before his 
election, directly or indirectly, give or promiſe to give 
to any elector, any money, meat, drink, proviſion, pre- 
ſent, reward, or entertainment, to or for any ſuch electot 
in particular, or to any county, city, town, borough, 


port, or place in general, in order to his being elected; on 


pain of being incapacitated. 

And by the 2G. 2. c. 24. (which is required to be 
read by the returning officer immediately after reading 
the writ, and alſo at Eaſter ſeſſions yearly for any county 
or city, and at every election of the chief magiſtrate in 
any oorough, town corporate, or cinque port) 
Every perſon, before he is admitted ta poll, ſhall, if 
required by either of the — or any two electors, 
take the following oath, to be adminiſtred by the re- 
turning officer or. his. deputy: I A. B. wear, lor, 
being one of the people. called Quakers, I A. B. 4 
ſolemnly affirm) I have not received or had by myſelf, or any 
perſon whatſoever in truſt for me, or ſor my 1% and benefit, 
direcihy or indiretily, any fum or ſums f money, office, paces 
er employment, gift, or retard, or any - promiſe... or ſecurity 
for any money, Ace, — or giſt, in order to giue ny 
vote at this election; and that I have not a ono been your 
at this election. 1. 1. 

And if any perſon ſhall take any money or other te- 
ward, or contract or agree for any money, gift, office, 
employment, or other reward, to give or forbear to give 


his vote; he thall forfeit 500 L . 
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Before the returning officer ſhall proceed to the election; 
he ſhall, immediately after the reading of the writz 
take and ſubfcribe the following oath, to be admi- 
niſtted by à juſtice of the peate or any three electors ! 
I A. B. do folemnly fear, Th Herde not, directly nor in- 
direftly, received any ſum or ſums of money, effice, place, 
or employment, gratuity, or retard, er any bend, bill, of 
mitt, or any promiſe of gratuity whatſoever, either zy my- 
felf,” or any ot er perfon to my uſe” or benefit or advantage, 
for making any return at the preſent election of members to ſerut 
in parliament ; and that I will return ſuch perſon or perſons 
as ſhall, to the beſt of my judgment, appear to me to hav? 
the majority "of legal votes: Which oath ſhall be entred 
amongſt the records bf the ſeſſions. 2.G. 2. c. 24. E 

And if the election ſhall not be determined upon view, 
with the conſent of the freeholders there preſent, but a 
poll ſhall be required, the ſheriff ſhall proceed to take the 
poll: and ſhall not adjourn the court to any other town ot 
place, without the conſent of the candidates ; nor ſhall, 
by any unneceſſary adjournment in the {ame place, pro- 
tract or delay the election; but ſhall duly. and orderly 
proceed to take the poll, from day to day, and time to 
time, without any further or other adjournment, . without 
the conſent of the candidates, until all the freeholders 
then and there preſent be polled, and no longer. 7 & 8 
V. e. 25. f. 3, 5 155 

And ſuch votes ſhall be deemed legal, which have been 
ſs declared by the laſt determination in the houſe of com- 
mons : Which laſt determination, concerning any county, 
city, borough, cinque port, or place, ſhall be final to all 
intents and purpoſes. . 4. | 

And if any officer ſhall return any member contrary to 
the laſt determination in the houſe of commons, the ſame 
ſhall be adjudged a falſe return; and the party duly elected 
may recover double damages, with full cofts.'— And 
the like remedy ſhall be againſt an officer making a double 
return, 7 8 W. c. 7. | | 


| VI. Return. 
After the election, the names of the perſons choſen 


ſhall be written in an indenture under the ſeals of the 


electors, and tacked to the writ, 7 H. 4. C. 15. 


And 
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And the ſheriff or other officer ſhall, on or before the 
day that the parliament ſhall be called to meet, and with 
all convenient ſpeed not exceeding 14 days after the elec. 
tion, return the writ to the clerk of the crown 
chancery. 10& 11H. c. 7. 

And he ſhall deliver copies of the poll to any perſon 
deſiring the ſame, paying a reaſonable charge for writing 
thereof. 7 8 WW. c. 25. % 6. | 

Finally, he ſhall, within 20 days after the election, 
deliver over upon oath (to be adminiſtred by the two next 
juſtices, x Q:) the poll books to the clerk of the peace, 
without alteration ; to be kept amongſt the records of the 
ſeſſions. 10 An. c. 23. % 5. | | 

And on petition to. the houſe of commons, complaining 
of an undue election, 49 members of the houſe. of com: 
mons ſhall be choſen by ballot, out of whom each part 
ſhall alternately ſtrike out one, till they be reduced to the 
number of 13; who, together with two more, of whom 
each party ſha]l nominate one, ſhall be a ſelect committeę 
for determining ſuch controverted election. 10 6. 3 
c. 16. 11 C. 3. c. 42. | 


it 


VII. Privilege of parliament. + 


By the common law, a member of parliament {hall 
have the privilege of parliament, not only for himſelf 
and his ſervants, to be freed from arreſt, ſubpcena, 
citation, and the like; but alſo for his horſes and goods 
to be frec from diſtreſſes: but for treaſon, felony, and 
breach of the peace, there can be no privilege, 4 Lt. 


24z 25. 


T. 31 G. 2. Rex v. Earl Ferrers: A writ of habeas 


corpus having been granted, and ſerved upon the ſaid 


earl, returnable immediate, to bring up the body of his 
counteſs, who was ſiſter to Sir album Meredith, (to the 
end that ſhe might have an opportunity to lay her caſe 
before the court, and ſwear the peace if ſhe ſhould think 
proper, thereby to receive the protection of the coutt 
againſt the ſaid earl); and he the ſaid earl having neg- 
lected to return the ſaid writ; Mr. Norton and the other 
counſel for Sir Cilliam Meredith, on behalf of his ſiſter, 
intended to have moved for an attachment againſt the 


earl for this his diſobedience, But ſome doubts and dif- 


ficultics 


* 
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gcuzties having been ſtarted by members of both houſes, 
concerning the privilege of pecrage, and whether the 
court of king's bench could iflue an attachment againſt 
a peer during the fitting of parliament, and execute it upon 
bim, only for a contempt to their court; Sir J/illiam 
judged it prudent to petition the houſe of lords, for their. 
cave to proceed againſt the earl, and accordingly (by the 
hands of the earl of H:/tmariand) delivered a petition, 
ſtating the facts. Lord Delaware oppoſed it; and ſaid, 
it was too ſummary and baſty a method of determining up- 
on their privileges ; and proppſed referring the matter to 
a committee, and ſummoning Lord Ferrers to anſwer it in 
his place : And to obviate the objections, which might be 
made to this method, on account of the delay; he offer- 
ed ſome ſchemes for the immediate ſafety of the countels. 
But lord Mansfield anſwered him, and ſpoke in ſupport of 
the juriſdiction of his court, and the unreaſonableneſs, 
injuſtice, and inconvenience of allowing ſuch a privilege, 
in criminal caſes and breaches of the peace. The duke 
of Argyle ſpoke to the like effect, and expreſſed a ſurprize 
that there ſhould be any doubt about it ; the reaſon of the 
thing being ſo clear and plain. Laſtly, the earl of Hard- 
wicke ſpoke ſtrongly and particularly in ſupport of the 
ſame doctrine, .and adduced many inſtances and prece-, 
dents in proof of his poſitions ; and concluded with pro-- 
poling, that to put an end to all doubt about it for the 
future, the lords ſhould come to a reſolution ; and ac- 
cordingly they did come to the following reſolution or 
declaration, and ordered it to be entred on their journal, 
viz, „7 Febr. 1757, It is ordered and declared, that no 
peer or lord of parliament hath privilege againſt being 
* compelled by proceſs of the courts of /Ye/tminfler-hall, 
« to pay obedience to a writ of Habeas corpus directed to 
« him.” Burrow, Mangfield. 631. | 
By the 12 & 13 V. c. 3. and 11 E. 2. c. 24. Any per- 
ſon. may bring an action againſt a peer or member of par- 
lament, or any of their menial or other ſervants, imme- 


diately after the diſſolution or prorogation, until a new 


parliament meet, or the ſame be reaſſembled; and from 
any adjournment of both houſes for above 14 days, until 
both houſes ſhall meet or reaſſemble; and the courts dur- 
ing ſuch time may proceed to give judgment and award 
execution, But this ſhall not extend to ſubject the 
perſon to be arreſted during the time of privilege ; but the 
plaintiff may proſecute at law by ſummons and diſtreſs 1.- 
finite, or by original bill, and ſummons, attachment, 

and 
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and diſtreſs infinite, until the defendant ſhall enter a com. 
mon appearance, or file common bail: And in equit A 
the plaintiff may proceed by letter or ſubpcena ; and after 
ſervice thereof, may, for want of appearance or anſwer, 
or non-performance of an order or decree, or for breach 
thereof ſequeſter the real and perſonal eſtate of the party, 
but not arreſt his body. 
By the 4 G. 3. c. 33. with reſpet to bankrupts, the 
13 on affidavit of the debt, and that they verily 
elieve that the debtor is a trader within the ſtatutes of 
bankruptcy, may ſue out a ſummons, or an original bill 
and ſummons, and ſerve him with a copy thereof; and 
if he ſhall not, within two months after ſervice, pay the 
debt or enter into bond to pay ſuch ſum as ſhall be reco- 
vered, with coſts, he ſhall be adjudged a bankrupt from 
the time of ſervice of the ſummons, and the creditors may 


procced againſt him as againſt other bankrupts. Provided 


that this ſhall not extend to ſubject any perſon intitled 
to privilege to be arreſted during the time of ſuch privi- 
lege, except in caſes made felony by any of the ftatutes 
of bankruptcy, 3 | 
And by the 10G. 3. c. 50. Any perſon may commence 
and proſecute any action in any court of record or court 
of equity, or of admiralty, (or, in cauſes matrimonial 
and teſtamentary, in any court having cognizance of 
cauſes matrimonial and teſtamentary,) againſt any peer or 
member of the houſe of commons, or any of their menial 
or other ſervants, or any other perſon intitled to privi- 
lege of parliament ; and no proceedings thereupon ſhall 
be delayed under colour of ſuch privilege. Provided, 
that this ſhall not ſubject the perſon of any 'member of 
the houſe of commons to be arreſted or impriſoned on any 
ſuch ſuit or proccedings. And to remedy the dilatori- 
neſs by proceſs of Diſtringas, the court out of which the 
writ proceeds, may order the iflues levied from. time to 
time to be fold, and the money ariſing thereby to be ap- 
plied to pay ſuch coſts to the plaintiff as the court ſhall 
think juſt, and the ſurplus to be detained till the defendant 
ſhall have appeared, or other purpoſe of the writ be an- 
ſwered. And obedience may be inforced to any rule cf 
the court of king's bench, common pleas, or exchequer, 
againſt any perſon intitled to privilege, by diſtreſs infinite, 
if the perſon intitled to the benefit of ſuch rule ſhall 
chuſe to proceed in that way. 
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77 How long the parliament ſhall continue. 


The parliament ſhall have continuance for 7 years, 
to be accounted from the day on which by the writ of 
ſummons they ſhall be appointed to meet; unleſs ſooner 
diſſolved by the king. 1G. fl. 2. c. 38. 

And they ſhall not be diſſolved by the king's death, 
but ſhall continue and immediately meet, fit, and act for 
ſix months, unleſs ſooner diſſolved by the ſucceſſor. 
And if there be then no parliament in being, the laſt 
preceding parliament ſhall meet, fit, and act as afore- 


aid. 78 W. c. 15. 6 An. c. 7. 


Parlnips. 


HE penalty for ſtealing parſnips is the ſame as for 
T ſtealing turnips : For which, ſee the title Turnips. 


Partition. 


Y the 8& 9 W. c. 31. intitled, An act for the eaſier 
obtaining partitions of lands in coparcenary, joint- 
tenancy and tenancy in common, it is enacted, that if 
the high ſheriff cannot conveniently be preſent at the ex- 
ecution of any judgment in partition, in ſuch caſe the un- 
der ſheriff in preſence of two juſtices may proceed to exe- 
Cution of the writ of partition, | 


Partridge, See Game. 


Pawning. 


B the 30 G. 2. c. 24. If any perſon ſhall knowing- 
D ly and deſignedly pawn, or exchange, or unlawfully 
diſpoſe of the goods of any other perſon, not being em- 
ployed or authorized by the owner ſo to do, and ſhall 
be thereof convicted by the oath of one witnels, or confeſ- 

lion, 
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ſion, before one juſtice ; he ſhall forfeit 20 8, and if not 
forthwith paid, the ſaid juſtice ſhall commit him to the 
houſe of correction, or ſome other public priſon of the 
place where he ſhall reſide or be convicted, there to re. 
main and be kept to hard labour for fourteen days, un- 
leſs the forfeiture ſhall be ſooner paid : And if within 
three days before the expiration of the ſaid fourteen das 
the ſaid forfeiture ſhall not be paid; the ſaid juſtice, 
upon application of the proſecutor, ſhall order him to 
be publickly whipped in ſuch houſe of correction or pri. 
ſon, or in ſome open public place of the city, diviſion, 
town, or place wherein the offence ſhall have been com- 
mitted, as to ſuch juſtice ſhall ſeem proper. The ſail 
forfeitures, when recovered, to be applied towards making 
ſatisfaction thereout to the party injured, and defrayiny 
the coſts of the proſecution, as ſhall! be adjudged reaſon- 
able by ſuch juſtice; but if the party injured ſhall de- 
cline to accept of ſuch ſatisfaction and coſts, or if there 
be any overplus of the ſame, then ſuch forfeitures or 
overplus ſhall be paid to the overſeers for the uſe of 
the poor of the pariſh or place where the offence wes 
committed, 

And every perſon who ſhall take any goods by way of 
pawn, pledge, or exchange, ſhall forthwith enter or 
cauſe to be entered in a fair and regular manner, in 2 
book to be kept for that purpoſe, a deſcription of ſuch 
goods, and the ſum advanced thereon, the day and year, 
and the name and place of abode of the perſon by whom 
they were pawned, and alſo the name and place of abode 
of the owtier according to the information of the perſon 
ſo pawning the ſame ; and ſhall at the ſame time give 
a duplicate or copy to the perſon ſo pawning the ſame, 
if required; on paying to him an halfpenny, if the goods 
are pawned for leis than 20s; and a penny, if pawned 
for 20s, and not more than 51; and 2 d, if for any larger 
ſum: And in default of making ſuch entry and giving 
ſuch duplicate or copy if required, he ſhall forfeit 51, 
by diſtreſs by warrant of one juſtice, to be applied to 
the uſe of the poor as aforeſaid. 

And if in the courſe of any of the aforeſaid proceedings 
before any juſtice in purſuance of this act, it ſhall appear 
or be proved to the ſatisfaction of ſuch juſtice upon oath, 
that any of the goods ſo pawned are become or have been 
rendered of leſs value than the ſame were at the time of 
pawning thereof, through the default, neglect, or wilful 
miſbehaviour of the perſon to whom they were pabned; 
the ſaid juſtice ſhall award a reafonable fatisfaction s 

the 
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the owner in reſpe& of ſuch damage, and the ſum ſo 
awarded ſhall be deducted out of the principal, and inte- 
reſt, and allowance for warehouſe room, which ſhall ap- 

ar to be due to the perſon to whom they were pawned ; 
and it ſhall be ſufkcient for the pawner to pay or tender 
the money upon the, balance, after deducting out of the 
principal and intereſt, and money paid for warehouſe room 
as aforeſaid, ſuch reaſonable ſatisfaction in reſpect of ſuch 
damage as ſucu juſtice ſhall order, and upon ſo doing, 
the juſtice ſhall proceed as if he had tendered the whole. 


. 5 — 
And if any perſon ſhall knowingly buy or take in as a 


pledge, any linen or apparel entruſted to any other perſon 
10 waſh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or confeſ- 
fon, before one juſtice : he ſhall forfeit double the ſum 
giyen or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; and ſhall be obliged to 
reſtore the ſaid goods to the owner in preſence of the 
juſtice. /. 6. | 

And if any, perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 
or ſhall refuſe to give a ſatisfactory account of himſelf, or 
of the means by which he became poſſeſſed thereof; or if 
there ſhall be any other reaſon to ſuſpect that ſuch goods 
are ſtolen, or otherwiſe illegally or clandeſtinely obtained: 
it ſhall be lawful for any perſon, his ſervants or agents, 
to whom the ſame ſhall be offered, to ſeize and detain ſuch 
perſon and the ſaid goods, and to deliver him as ſoon as 
conveniently may be into.the cuſtody of the conſtable er 
other peace officer, who ſhall immediately convey ſuch 
perſon and the ſaid goods before a juſtice ; and if ſuch 
juſtice ſhall upon examination and inquiry have cauſe to 
luſpect that the ſaid goods were ſtolen, or illegally or 
clandeſtinely obtained, he may commit him to ſafe — 
tor any time not exceeding fix days in order to be further 
examined; and. if upon either of the ſaid examinations 
it ſhall appear to the ſatisfaction of ſuch juſtice, that the 
ſaid goods were ftolen or illegally or clandeſtinely ob- 
tained, he ſhall cogamit the offender to the common gaol 
or houſe of correction, there to be dealt with according to 
law. Provided nevertheleſs, that if ſuch goods fo ſeized 
and detained as aforeſaid ſhall afterwards appear to be the 
property of the perſon who offered the ſame to ve pawned, 
exchanged, or fold, or that he was authorized by the 
owner thereof to pawn, exchange, or fell the ſame ; the 


perlon who ſhall fo ſeize or detain the party who offered 


the 
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juſtice, refuſe to open and permit the ſame to be ſearched, 
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the ſaid goods ſhall be indemniſied for having ſo done, 
„ 

And if the owner of any goods unlawfully pawned, 
pledged, or exchanged, ſhall make out either on his oath, 
or by the oath of one witneſs before one juſtice, that ſuch 
owner hath or hath had his goods unlawtully obtained or 
taken from him, and that there is juſt cauſe to ſuſpe& 
that any perſon within the juriſdiction of ſuch juſtice hath 
knowingly and unlawfully taken to pawn, or by way of 
pledge, or in exchange, any goods of ſuch owner, and 
without his privity or authority; and make appear to the 
ſatisfaction of ſuch juſtice, * grounds for ſuch the 
owner's ſuſpicion: ſuch juſtice may iſſue his warrant for 
ſearching in the day time the houſe, warehouſe, or other 
place of any ſuch perſon ſo charged as aforeſaid; and if 
the occupier of ſuch houſe, warehouſe, or other place 
ſhall, on requeſt to him made to open the fame by any 
peace officer authoriſed to ſearch there by warrant of ſuch 


it thall be lawful for ſuch peace officer to break open any 
ſuch houſe, warehouſe, or other. place in the day time, 
and to ſearch as he ſhall think fit therein for the goods 
ſuſpected to be there, doing no wilful damage; and if 
any perſon ſhall oppoſe or hinder any ſuch ſearch, and 
ſhall be thereof convicted before one juſtice by the oath cf 
one witneſs, he ſhall forfeit 5, and if the ſame ſhall not 
be immediately paid down, or within the ſpace of 24 
hours, the juſtice ſhall commit him to the houſe of cor- 
rection or {ome other publick priſon, there to be kept to 
hard labour for any time not excceding one month, nor 
leſs than five days, unleſs in the mean time the forfeiture 
ſhall be paid; and ſuch forfeiture, when recovered, ſhall 
go to the poor: and if upon ſuch ſearch any of the goods 
ſhall be found, and the property of the owner ſhall be 
made out to the ſatisfaction of ſuch juſtice by the oath 
of one witneſs or confeſſion, ſuch juſtice ſhall there- 
upon cauſe the ſame to be forthwith reſtored to the 
owner. / 9. 
And it any goods ſhall be pawned or pledged for ſecu- 
ring any money lent thereon, not exceeding in the whole 
the principal ſum ef 101 and the intereſt thereof; and 
if within two years after the pawning thereof (proof 
having been made on oath by one witneſs, or by pro» 
ducing a duplicate of the entry directed to be given by 
this act as aforeſaid, before any ſuch juſtice, of the pawn- 
ing of ſuch goods within the ſaid ſpace of two years) any 
ſuch pawner who was the real owner of ſuch goods at the 
time 


time of the pawning thereof, ſhall tender to the perſon 
who lent on ſecurity of the ſaid goods the principal money 
borrowed thereon, and all intereſt due for the fame, to- 
gether with ſuch charges for the warehouſe room of the 
goods pawned as ſhall be agreed on at the time of pawn- 
ing the ſame 3 and if the, perſon who took the goods in 


daun {hall thereupon neglect or refuſe to deliver back the 


ods ſo pawned for any ſum not exceeding the ſaid prin- 
cipal ſum of 101, to'the perſon who borrowed the money 
thereon ; then, and in ſuch caſe, on oath thereof made 
by the pawner, or ſome other credible perſon, any juſtice 
of the place where the perſon who took ſuch pawn ſhall 
dwell, on the application of the borrower, ſhall cauſe 
ſuch perſon to come before him, and ſhall examine on 
oath the parties themſelves, and ſuch other credible per- 
ſons as ſhall appear before him, touching the premiſſes: 
and if tender of the principal and intereſt, aa charges for 
warchouſe room as aforeſaid, ſhall be proved by oath to 
have been made as aforeſaid, within the ſpace of two years; 
then-on payment by the borrower of ſuch principal money 
and the intereſt due thereon, together with ſuch charges 
for warehouſe room as aforeſaid, to the lender, and in caſe 
the lender ſhall refuſe to accept thereof on tender before 
ſuch juſtice, the ſaid juſtice ſhall thereupon, by order 
under his hand, direct the goods ſo pawned forthwith to 
be delivered to the pawner : and if the lender ſhall neg- 
lect or refuſe to deliver up, or make ſatisfaction for ſuch 
goods as aforeſaid, as ſuch juſtice ſhall 'order ; then he 
ſhall commit the party refuſing to the houſe of correction, 
or ſome other publick priſon, until he ſhall deliver up 
the ſaid goods according to the order of ſuch juſtice, or 
make ſatisfaction for the value thereof to the patty intitled 
to the redemption. /. 10. ; 

But if any pawn or pledge of goods, made by or for 
tie proprietor, ſhall remain unredeemed for two years, the 
ſame ſhall be forfeited; the perſon to whom they were 
pawned may fell the ſame ; ſubject nevertheleſs to account 
or the overplus, if any ſhall be, of the produce of all ſuch 
goods which have been pledged for 40s and upwards, as 
by this act is directed. And he ſhall enter in a book to 
be kept for that purpoſe, a juſt account of the ſale of all 
ſuch goods, exprefling the day when, the money for which, 
and the name and place of abode of the perſon to whom 
te ſame were fold : and if they be ſold for more than the 
principal and intereſt and charge of warehouſe room, the 
overplus ſhall be paid on demand to the perſon on whoſe 
account ſuch goods were pawned ; who {hail for his ſatis- 
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not have bana fide fold the goods for the beſt price that he 


þ 13. 
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ſaction be permitted to inſpect the entry to be made 2 
aforeſaid of ſuch ſale, paying for ſuch inſpection the (un 
of one penny, and no more; and if any perſon ſhall refuse 
to permit ſuch perſon who pawned the goods to inſped 
ſuch entry (ſuch perſon, if he be an executor, adminiftrz, 
tor or ailignee, at ſuch time producing his letters teſt. 
mentary, letters of adminiſtration or aſſignment); or if 
the goods were fold for more than the ſum entred in ſuch 
book; or if ſuch perſon ſhall not make ſuch entry, or hal 


might have reaſonably got for the ſame, without his wil. 
ful default; or ſhall retufe to pay ſuch oyerplus on de. 
mand as aforeſaid ; he ſhall forfeit treble the value of ſuch 
goods to the perſon by whom, or on whoſe account they 
were pawned, to be recovered in any of his Majeſty 
courts of record at L minſter. ſ. 11, 12. 

Provided, that no fee or gratuity ſhall be taken for ay 
ſurantons or warrant, granted by any juſtice in purſuance 
of this act, ſo far as the ſame relates to goods . pawned, 
pledged, taken in .exchange, or unlawfully diſpoſed &, 


And any juftice, unto whom complaint upon oath ſhall 
be made of any offence committed againſt this act, ſhal 
iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch of- 
tence ; and the juſtice before whom he is brought, ſkull 
hear and determine the matter, and proceed to judgment 
and conviction: and if it ſhall appear, upon oath, to the 
latisfaction of ſuch juſtice, that any perſon within his 
jurifdiction can give material evidence on behalf of the 
proſecutor, or of the perſon accuſed, and who will not 
voluntarily appear; he ſhall iſſue his ſummons to com 
vene him to give his evidence; and if he ſhall negle at 
refuſe to appear on ſuch ſummons, and no juſt excuſe 
ſhall be offered, then (on proof upon oath of the ſum- 
mons having been duly ſerved upon him) he ſhall iſſue his 
warrant to bring ſuch witnefs before him ; and on his 
appearance, if he ſhall refuſe to be examined on oath, 
without offering juſt cauſe for ſuch refuſal, the juſice 
Wall commit him to the publick priſon for any time not 
exceeding three months: and if on ſuch examination the 
juſtice ſhall deem the evidence of any ſuch witneſs to be 
material, he may bind over ſuch witneſs, unleſs a feme- 
covert, or under the. age of 21 years, by recognizance in 


a reaſonable penalty, to appear and give evidence at the 
next ſeſſions or afſizes. /. 16. 
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And no perſon charged on oath with being guilty of 
any of the offences puniſhable by this act, and which thall 
require bai), ſhall be admitted to bail before 24 hours 
notice at leaſt ſhall be proved by oath to have been given 
in writing to the proſecutor, of the names and places of 
abode of the perſons propoſed to be bail for any ſuch of- 
ſender, unleſs the bail offered ſhall be well known to the 
juſtice, and he ſhall approve of them. And every ſuch 
offender who ſhall be bound over to the ſeſſions or aſſizes, 
ſhall be tried at the next ſeſſions or aſſizes to be held after 
his being apprehended, unleſs the court ſhall think fit 
to put of the trial on juſt cauſe made out to them. 


17. 6 | 

And in all proceedings on this act, any perſon ſhall be 
zimitted to be a witneſs, notwithſtanding his being an 
inhabitant of the place wherein the offence ſhall have been 
committed. /. 18. 

And the juſtice before whom any perſon ſhall be con- 
viced upon this act, ſhall cauſe the conviction to be 
drawn up in the form, or to the effect following; 
Ie it remembred, that on this 
Towit, 1 in the 


day of 
year of his majeſ/ly's reign, A. B. 
is convicted before = of his majeſty's juſtices of the peace 
fir the ſaid county of [or, for the riding, or diviſion, 
of the ſuid county of or, for the city, liberty, or towps 
of as the caſe ſhall be] or and py 
Jaid do adjudge him (or her) to pay and forfeit for the 
fame, the fum of Given under the day and 


. year afereſmd, 


The ſame to be written upon parchment, and tranſmit- 
ted to the next ſeſſions, to be filed amongſt the records; 
and if æny perſon ſhall appeal to the faid ieſſions, the juſ- 
tices there ſnall, upon receiving the ſaid conviction, pro- 
ceed to hear and determine the matter. /. 19. 

And no certfzrari ſhall be granted, to remove any pro- 
ceedings on this act. /. 20˙ | 

And if any perſon convicted of any offence puniſhable 
by this act, ſhall think himſelf aggrieved by the judgment 
of the juſtice before whom he ſhall have been convicted, 
he may appeal to the next ſeſſions, and the execution of 
the judgment ſhall in ſuch caſe be ſuſpended, the perſon 
convicted entring into recognizance at the time of the 


conviction, with two ſurcties in double the ſum he ſhall 


have been adjudged to pay, upon condition to proſecute 
ſuch appeal with' eſfect, and to be forthcoming to abide 
8 the 
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Not confervators - UKES, earls, and barons are not conſervatots 


* * 
at ene {Ca Cos 


of, to the party complaining, or to the ſaid attorney; and 


ſuch tender in bar of ſuch action, together with the ge- 
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the judgment and determination of the ſaid ſeſſions; 114 2. I 
the ſeſſions ſhall award ſuch coſts as ſhall appear juſt u ficeties 


reaſonable to be paid by either party; and if the Judgment de cou 
ſhall be affirmed, the appellant ſhall imediately Pay the 


ſum adjudged to be forfeited, together with ſuch coſts Mo he v 


the court ſhall award, or, in default thereof, ſhall (uf lime! 
the pains and penalties by this act inflicted upon perfor prifion 
reſpectively, who ſhall neglect to pay, or ſhall not ble, 2 
the forfeitures by this act to be paid. /. 21. (unleſs 
And perſons ſued for any thing done on this act, may n man 


have double coſts. /. 22. hall n 


And juſtices acting under this ſtatute ſhall be indemnife the co. 
as by the 24 G. 2. c. 44. And no ſuit ſhall be commence 
againſt any peace officer for any thing done in the execy. 
tion of this act, until notice in writing ſhall have been 
given to him, or left at his uſual place of abode by th 
attorney employed againſt him ; which notice ſhall contain 
the name and place of abode of the perfon who is to bring 
the action, together with the cauſe of action; and the name 
and place of abode of the attorney ſhall be underwritten 
or indorſed thereon ; and ſuch peace officer may, at an 
time within 14 days after ſuch notice, tender or cauſe to 
be tendered any ſum as amends for the injury complainel 


if the ſame is not accepted of, the defendant may plead 


neral iſſue, or any other plea, with leave of the court; 
and if the jury ſhall find the amends to have been ſuff— 
cient, or otherwiſe the plaintiff ſhall fail in the action, he 
ſhall have his coſts; and if the plaintiff ſhall prevail he 
ſhall have ſuch damages as the jury ſhall think proper, to- 
gether with full coſts, /. 23. 


Peace. See Surety. 
Peaſe, ſtealing : See Turnips. 


Pedlars. See Dawkers. 


"I Peers. 


of the peace at common law; and have no mote | 
power as ſuch, than mere private perſons. 2 Haw. 32. pre 
3 LETS OE 2. The if 
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The ſafeſt way of proceeding againſt a peer, for dos * 

* of the peace or good behaviour, is by complaint to nent, 
je court of chancery or king's bench. 1 Haw. - WM 
12 A nobleman muſt be tried by his peers: but this is Trial of peers, 

be underſtood only at the ſuit of the king, upon an in- 
3 of high treaſon, petit treaſon, felony, or miſ- 
* thereof; but in caſe of a præmunire, riot, or the 
ke and generally for all other crimes out of parliament, 
(unleſs otherwiſe ipecially provided for by ſtatute, as it is 
n many inſtances) tho? it be at the ſuit of the king, he 
ſhall not be tried by his peers, but by the freeholders of 

ty. 31n/l. 30. 2 Haw. 424. : 

. — 2 lies againſt a peer, if he be in- ay: 
ied, and appears not, and cannot be taken; other- "yg N 
wie he might take advantage of his own contumacy. 
44 ſhall have the benefit of clergy for the firſt Whether they 

x i 1 1 all be burnt 1 
offence of felony, without burning in, the hand. 1 Ed. 6. 3 

, J. 14 , . : 
| 6 { _ produced as a witneſs ouzht to be ſworn, Evidence, 

3 Reb. 631. 


Penitentiary houſes, for the puniſhment of convicts; 
See Clanſporrationn. 


Perry, See Exciſe. 


. 


Perjury and ſuboꝛnation. 


J. Of perjury and ſubornation by the common law. 
Il. Of perjury and ſubornation by the ſtatute of 
the 5 El. ; 


II. Of matters common to them both, 


J. Of perjury and ſubornation by the common law, 


LJJERJURY by the common law ſeemeth to be a Perjury « the 
P wilful falſe oath, by ene who being lawfully required common law, 

In cepoſe the truth in any judicial proceeding, ſwears abſolutely, 

in a matter material to the point in queſtion, whether he be 

believed or not. 1 Haw. 172. 3 Inft. 164. 


Wilful] The falſe oath alledged againſt him, ſhould be 
proved to be taken with ſome degree of deliberation ; for 
il upon the whole circumſtances of the caſe it ſhall appear 


* pro- 
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Perjury and ſuboznation. 


probable, that it was owing rather to the weakneſs than 
perverſeneſs of the party, as where it was occaſioned by 
ſurprize, or inadvertency, or a miſtake of the true ſtate af 
the queſtion, it cannot but be hard to make it amount tg 
voluntary and corrupt perjury. 1 Haw. 172. 


Falſe] It is ſaid not to be material, whether the fad 
which is ſworn, be in itſelf true or falſe ; for however the 
thing ſworn may happen to prove agreeable to the truth, 
yet if it were not known to be fo by him who ſwears ty 
it, his offence is altogether as great as if it had been falſe 
inaſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing cf, 
and impudently endeavours to induce thoſe before whon 
he ſwears, to proceed upon the credit of a depoſition, 
which any ſtranger might make as well as he. 1 Hau, 


Being lawfully required] It ſeemeth clear, that no oaths 
whatſoever, taken before perſons acting merely in a private 
capacity; or before thoſe who take upon them to adminiſter 
oaths of a publick nature, without Tegal authority; or 
before thoſe who are legally authorized to adminiſter ſome 
kinds of oaths, but not thoſe which happen to be taken 
before them; or even before thoſe who take upon them to 
adminiſter juſtice by virtue of an authority ſeeming 
eclourable, but in truth unwarranted and merely void, 
can amount to perjuries, but are altogether idle 
and of no force. 1 Haw. 174. 


In any judicial proceeding} For tho? an oath be piven by 
him that hath Jawful authority, and the ſame is broken, 
yet if it be not ia a judicial proceeding, it is not perjur, 
becauſe ſuch oaths are general and extrajudicial; but i 
ſerves for azgravation of the offence. Such arc, genera. 
oaths given to ofücers or miniſters of juitice, the oath 0 
fealty and allegiance, and ſuch like. Thus if an office; 
commit extortion, it is againſt his general oath, but yet 
not perjury, becauſe not in a judicial proceeding; it 
v-nen he 15 charged with extortion, the breach of his oil 
may ſerve for aggravation. 7 Inf. 166. 0 

If a perſon calleth another pcrjurtd man, he may bat 
His action upon his caſe, becauſe it muſt be intended con- 
trary to his oath in a judicial procecding ; but for calling 
him a forſworn man, no action doth lie, becauſe: the for- 
iwcaring may be extrajudicial. 3 Inft. 166. 
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: $wears abſolutely] For the depoſition muſt be direct and 
abſolute; and not, as he thinketh, or remembreth, or be- 
lieveth, or the like. 3 Int. 166. 


nu a matter material to the paint in queſtion] For if it be 
not material, then tho” it be falſe, yet it is no perjury, be- 
cauſe it concerneth not the point in iſſue, and therefore in 
effect it is extrajudicial. 3 1. 167. 

But it is no: neceſſary that it appear to what degree, the 
point in which a man is perjured, was material to the iſſue; 
for if it is but circumitantially material, it will be perjury, 
L. Raym. 2.58. 

Much leſs is it neceſſary that the evidence be ſufficient 
far the plaintiff to recover upon ; for in the nature of the 
thing, an evidence may be very material, and yet it may 
not be full enough to prove directly the point in queſtion. 
L. Raym. 889. | 


IV hether he be believed or not] It hath been holden, not 
to be material upon an indictment of perjury at common 
law, whether the falſe oath were at all credited, or 
whether the party in whoſe prejudice it was intended, 
were in the event any way aggrieved by it or not; inſo- 
much as this is not a proſecution grounded on the damage 
of the party, but on the abuſe of publick juſtice. 1 Haw. 
177. 
48 Subornation of perjury, by the common law, ſeems Subornation at 
to be an offence, in procuring a man to to take à faije oath, common las. 
amounting to perjury, who actually taketh ſuch cath, 1 Haw. 


177. 
But it ſeemeth clear, that if the perſon incited to take 


— — — — — 


% 
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whom he was ſo incited is not guilty of ſuboruation of 
gcrjury; yet it is certain, that he is liable to be puniſhed, 
not only by fine, but alſo by infamous corporal puniſh- 
ment. id. | 

3. The puniſhment of perjury, and ſubornation of per- Ponifkment cf 
jury by the common law, is reſtrained by the ſtatute of the beit! _ _ 
5 Hl. hereafter following; that it ſhall not be leſs than is en Ie. 
inflicted by that ſtatute. 

4. Mr, Hawkins ſays, it hath been of late ſettled, that power of jufices 
Juſtices of the peace have no juriſdiction over perjury at the of the peace 
common law; the principal reaſon of which reſolution, feln. 
he ſays, as he apprehended, was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, for 
the preſervation · of the peace againſt perſonal wrongs and 
open violenee, and the word treſpaſs (in the commiſſion) 
zn its moſt proper and natural ſenſe, is taken for ſuch 

1 kind 


396 
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kind of injuries, it ſhall be underſtood in that ſenſe hs 

or at the moſt to extend to ſuch other offences only, az 

have a direct and immediate tendency to cauſe ſuch breaches 

of the peace: as libels and ſuch like, which on this ac. 

count have been adjudged indictable before juſtices of the 
2ace. 2 Haw. 40. 

And in the caſe of X. and 8 E. 11 G. 2. An 
indictment at the quarter ſeſſions for perjury at the com- 
mon law, was quaſhed for want of juriſdiction; and was 
ſaid to have been done ſo about three years before, in the 
caſe of K. and W:lineſs. Str. 1088. | 


I. N perjury and ſubornation by the ſtatute of the 
5 El. 


We to "FRE OR of perjury, in the firſt place, Every 
perſon who ſhall unlawfully aus corruptly procure any witneſs 
to commit any wilful % and corrupt perjury, in any matter vr 
cauſe depending in ſuit and variance, by any writ, ation, bill, 
complaint, or information, touchins any lands, tenements, or 
hereditaments, or any goods, chattels, aebts, or damages; in 
chancery, or in any court of record, leet, ancient demeſne court, 
hundred court, court baron, or court of flannery; or ſhall un- 
lawfully and corruftly procure or ſuborn any witneſs which ſhall 


be feworn io teſtify in perpetuam rei memoriam, ſhall 


forfeit 491, half to the king, and half ts the party grieved 


who ſhall ſue for the fame. And if he has not lands or gods 
worth 401, he ſhall be impriſoned half a year, and ſluud on the 
Pillory one whole hour in ſome market town next adjaining t 
the place where the offence was committed, in open marlit 
there, or in the market town itfeif where the Hence WAS com- 
mitted, And be fhall be dijabled to be a 7 watneſs 1 in any court of 
record. 

And as to perjury, F any perſon either by ſubor nation ar 
otherwiſe, ſhall wilfully and corruptly commit any wilful perjury, 
by his depefition in any of the courts before mentioned, or being 
examined ad perpetuam rei memoriam; he ſhall forfeit 201 
in like manner, and be impriſoned ſix monibex and if he has nit 
goods worth 201, he ſpall be ſet on the pillory in ſame market 
place within the ſhire, city, or borough where the offence was 
committed, by the ſheriff or head officer reſpefttvely, aud haue 
beth his ears nailed. And he ſball be for ever diſabled to be a 
witzeſs in any court of record. 


And the judge of the court where the perjury ſhall be, and the 


Judges of aſſez ze, and juſtices 4 the peace in ſeſſions, may inquire, 


h-ar, and determine thereof, by inquiſition, preſentment, bill, or 
information, or otherqwiſe, | 


; But 
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But this af ſhall not extend to any eccle/raftical court. 

Allo this ſtatute ſhall not reſtrain the authority of any judge, 
having abſolute power to puniſh perjury before the mating thereof, 
but that every ſuch judge may proceed in the puniſpment of all 
offences puniſbable before the making of the ſaid flatute, in ſuch 
wiſe as they might have dene, and ujed to do, to all purpeſes, 
ſo that they ſet not upon the offender leſs punijhment than is con- 
tained in the ſaid flatute. 5 El. c. g. 

Any witneſs] if the defendant perjureth himſelf in his 
anſwer, in the chancery, exchequer chamber, or the like, 
de is not puniſhable by this ſtatute ; for it extendeth but to 
witneſſes. 3 Inſt. 166. 


But he is puniſhable for the ſame by indictment at the 


common law. Bur. Mansf. 118g. - 


By ary writ, action, bill, complaint, or information] It 
hath been refolved, that theſe words are to be extended to 
the latter clauſe concerning perjury, as well as to this con- 
cerning ſubornation ; becauſe it cannot well be intended, 
that the makers of the act, who inflict a greater penalty on 
ſubornation of perjury, than on the perjury itſelf, ſhould 
mean to extend the purview of the law in relation to what 
they eſteemed the leſſer crime, farther than in relation to 


that which they eſteemed the greater. 1 Haw. 179. 5 Co, 


99. . : 

But it is to be obſerved, that perjury or ſubornation in 
an action depending by indiciment, are not within this ſta- 
tute ; but only in an action depending by writ, action, bill, 


emplaint, or information. 3 Iuſt. 164. 


Half to the party gricved] It hath been collected from 
this clauſe, that no falſe oath 1s within the meaning of this 
ſtatute, which doth not give ſome perſon a juſt cauſe of 
complaint: And upon this ground it hath been ſaid, that 
he who ſwears a thing which is true, but not known by 
him to be ſo, is not within this ſtatute ; becauſe howſoever 
heinous his offence may be in its own nature, yet when 
it proves in the eyent to be in maintenance of the truth, 
it cannot be ſaid to give him a juſt cauſe of complaint, 
who would take advantage againſt another from his want 
of legal evidence to make out the juſtice of his cauſe. 
Alſo from the ſame ground it ſcemeth clearly to follow, 
that no falſe oath can be within the ſtatute, unleſs the 
party againſt whom it was ſworn ſuffered ſome kind of 
diladvantage. by it; for otherwiſe it cannot be ſaid, that 
any one was grieved by it: And therefore that in every 
proſecution upon this ſtatute, if muſt appear upon the 


trial, 
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and fo @ wilful and corrupt perjury did commit, 1 Hay, 


are ſeldom proſecuted upon this ſtatute, eſpecially at the 


Judges may di- 
rect proſecution 
for perjury, 


Perjury and ſnbonatton; 
trial, that there was ſuch a ſuit depending, wherein the 


party might be prejudiced in the manner ſuppoſed, | 
Haw. 181. 


Either by fubornation or otherwife] It is not neceſſary to 
ſet forth in the indictment, whether the party took the 
falſe oath thro' the ſubornation of another, or without any 
ſuch ſubornation, theſe words being only ſuperfluity, ; 
Haw. 179. 


- TVilfully and corruptly} Theſe words are neceſſary in 2 
indictment or action on this ſtatute, and cannot be ſupplied 
by adding again the form of the ſtatute, or by concluding 


1 
TFuſtices in ſeſſions] And one juſtice (Mr. Dalton ſays) 
may bind the oftender over to the ſeſſions. Dalt. c. 70, 


Hut becauſe the proſecution upon this ſtatute is more 
difficult than'by indictment at the common law, offenders 


ſeflions ; and it ſeems generally the ſafer way to proceed 
by indictment at the common law, at the aſſizes, or in the 
court of king's bench, 


Shall net reſtrain] From this it ſeemeth undoubtediy to 
follow, that the court of king's bench, &c. proceeding 
npon an indictment or information of perjury or ſuborna- 
tion of perjury at the common law, may not only ſet a 
diſcretionary fine on the offender, but alſo condemn him 
to the pillory, without making any inquiry concerning the 
value of his lands or goods. 1 Haw. 178. 


-_ 


III. Of matters common to them both. 


1. The judge of aſſize (fitting the court, or within 24 
hours after) may direct any witneſs, if there ſhall appear 
to him a reaſonable cauſe, to be profecuted for perjury; 
and may aſſign the party injured, or other perſon under- 
tak ſuch proſecution, counſel, who are to do their duty 
gratis And ſuch proſecution ſo directed ſhall be carried on 
without any duty or fees whatſoever. And the clerk df 
aſſize, or other proper officer of the court, ſhall give groti! 
to the party injured, or proſecutor, a certificate of the 
fame being directed, together with the names of the coun! 
aſhgned him: Which certificate ſhall be ſufficient proof of 
ſuch proſecution being directed; provided that no ſuch 
direction or certificate ſhall be given in evidence on the 
trial. 23 G. 2. c. 11. % 3. | 
| 5 2 Aua 


in the 
1 


ary to 
kk the 
it any 


7. 1 


in an 
pplied 
luding 
Hay, 


ſays) 
70. 

more 
enders 
at the 
roceed 
in the 


diy to 
eeding 
borna- 
y ſet a 
n him 
ng the 


Nin 24 
appear 
jury; 
under- 
r duty 
lied on 
lerk c 
5 gratis 
of the 
ounſel 
roof ol 
o ſuch 
on the 


2 Ang 


Berjury and ſuboꝛnation. 299 


2. And in every information or indictment for v7ilful On proſecution 
and corrupt perjury, it ſhall be ſufficient to ſet forth the gs at. 
ſubſtance of the offence, and by what court, or before cicr: to ſet forth 
whom the oath was taken (averring ſuch court or perſon t ſubitance of 
to have a competent authority to adminiſter the ſame} to- ani 
gether with the proper averment or ayerments to ſalſiſy the 
matter wherein the perjury is aſſigned, without ſetting 
forth any part of the record or proceedings either in law or 
equity (other than as aforeſaid,) or the authority of the 
court or perſon before whom the perjury was committed. 

23 G. 2. c. 11. / 1. | 

3. And in informations or indictments for ſubornatian of Likewiſzon a 
perjury, or for corrupt bargaining or contracting with Om og, 
others to commit wilful and corrupt perjury, it ſhall been. 
ſufficient to ſet forth the ſubſtance of the offence, without 
ſetting forth any part of the record or proceedings, or the 
commiſſion or authority of the court or perſon before whom 
the perjury was committed, or was agreed or promiſed to 
be committed. 23 C. 2. c. 11. % 2. 

4. The court generally will not quaſh an indictment for logifeient in- 
a crime of ſo enormous a nature as perjury, for inſuffici- &*meut nor 

: x . 128 0 quamed whhont 
ency in the caption or body of it, but will oblige the de- Hading or de- 
fendant either to plead or demur to it. 2 Haw. 258. murrere 

5. To convict a man of perjury, a probable evidence 15 Evidence, 
not enough; but it muſt be a ſtrong and clear evidence, 
and the witneſſes muſt be more numerous than thoſe on 
the fide of the defendant, for otherwiſe it is only oati 
azainit oath. 10 Med. 194. 

And the party prejudiced by the perjury, ſhall not be 
admitted to prove the perjury. Z. Raym. 396. f 

6. And for a further puniſhment of perjury or ſubornation Further puniſh- 
of perjury, it is enacted by the 2 G. 2. c. 25. (which act neten, 
is made perpetual by the g E. 2. c. 18.) that beſides the 
puniſhment already inflicted, the judge may order the of- 
fender to be ſent to the houſe of correction, not exceeding 
7 years, to be kept to hard labour; or otherwiſe to be 
tranſported for any term not exceeding 7 years. 

7. It ſeems that the court will ndt ordinarily at the Certiorari, 
prayer of the defendant grant a certiorari for the removal 
of an indictment of perjury ; for ſuch crime deſerves all 
poſſible diſcountenance, and the certiorari might delay, if 
not wholly diſcourage the proſecution. 2 Haw. 287. 

8. A perſon convicted of perjury is diſabled from being Perjured perſon 
ajuror. 2 Haw. 417. Or a' witneſs. 2 Haw. 433. hm: n 

9. Quakers making ſolemn affirmation wilfully and a 
corruptly, ſhall ſuffer as in caſes of perjury. 8G. c. 6. 


* 2% 
Petition. 
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k 
Y the 13 C. 2. c. 5. No perſon ſhall ſolicit above 20 - 
hands, to any petition to the king, or either houſe i 

of parliament, for alteration of matters eſtabliſhed by lau 
in church or ſtate, unleſs the matter thereof hath bcen t 
conſented to by three or more juſtices of the county, or by F 
the major part of the grand jury at the aſſizes or ſeſſions; * 
or if ariſing in London, by the lord mayer, aldermen, and, F 
common council; nor ſhall preſent any ſuch petition ac- * 
companied with more than ten perſons, on pain of a f 
ſum not exceeding 1001, and three months impriſonment, f 
on conviction at the aſſizes or ſeſſions in ſix months, tl 
and proved by two witneſſes. 0 

But this ſhall not extend to debar any perſons (not 
above ten in number), to preſent any complaint to any 3 
member of parliament after his election, and during the 0 
continuance of parliament, or to the king, ſor any remedy j 
to be thereupon had ; nor to any addreſs to the king by the h. 
parliament. ſ 

Petit larceny. See LAtceny, fi 

Petit treaſon. See Trealon. a 

a 

TE ti 

| c| 

Pewter and other metals. 
Imported, 1. O perſon ſhall buy, or take by exchange, (or [ 
otherwiſe take into or within this realm to the { 

intent to fell the ſame, 33 H. 8. c. 4. / 7.) any wares t 
made out of the realm, of tin or mixed with tin, as diſhes, ſt 
ſawcers, flagons, ſpoons, or any. other thing made of tin t 
or pewter ; on pain of forfeiting the ſame, and the value l 
thereof, half to the king, and half to the finder. 25 H.8. 4 
c. 9. /. 1. : 

202 the maſter and wardens of the pewterers, and where f 
there are none, the head officer of the town may appoint - 
ſearchers, who may ſeize the ſame. /. 2. 

And perſons interrupting or diſturbing the ſaid ſeizure ſ 
ſhall forfeit 51, half to the king, and half to him that ſhall 0 
fue. 33 H. 8. c. 4. /-8. * 

* Fineneſs in 2. No perſon ſhall caſt or work any pewter veſſel or l 
ning. braſs, but that it be as good fine metal as the pewter and l 
braſs wrought in London, and as by the ſtatutes of the ſame , 


ought 
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ought to be; on pain of forfeiting the ſame, half to the 


king, and half to the finder. But this not to extend to 
braſs or pewter in the poſſeſſion of any perſon, other than 


20 the worker, or ſuch as have the ſame to ſell, and being of 
ule the crafts or miſteries. 19 H. 7. c. 6. 
aw And no perſon ſhall make any hollow wares of pewter, 
en to wit, ſalts and pots made of pewter called ley- metal, but 
by after the aſſize of pewter and ley- metal within London; 
Sz and the makers ſhall mark them with their own mark, that 
bd, they may avow the ſame by them wrought ; and the fame 
Ce not ſufficiently made and wrought, and not marked, found 
0 in the poſſeſſion of the maker or ſeller, ſhall be forfeited; 
nt, and if the ſame be ſold, the maker ſhall forfeit the value 
15, thereof, half to the king, and half to the finder or 
ſearcher. id. 
ot And the maſter and wardens of the craft of pewterers, 
62 and where there are none ſuch, the head and governors of 
he the city or borough, may appoint ſearchers; and the 
dy juſtices at Michaelmas ſeſſions ſhall appoint two perſons, 
he having experience therein, to ſearch within me county, 
And of all ſuch unlawful pewter or braſs as they ſhall 
find, half ſhall be to the king, and half to the ſearchers, 
id, 
And in default of the maſter and wardens not ſearching, 
1 any perſon having ſufficient knowledge in the ſaid occupa- 
tion, by overſight of the mayor or other head officer of 
cities or boroughs may ſeareh. id. | 1 
3. If any untrue metal or workmanſhip of tin or pewter Offering to ſale. l/ 
be found in any wares brought to be ſold, the mayor of þ 
or Landon, and the maſter and wardens of the pewterers, may | 
he ſearch the ſame in the ſaid city; and in all other cities and 9 
es towns where there are wardens, the mayors and wardens | 
es, ſhall have like authority; and where there are no wardens, 15% 
un then the head officers of cities or towns ſhall appoint 1 
ue ſearchers; and if ſuch new wares wrought of tin and 
8. pewter be found defective, and in the poſſeſſion of the 
ſeller, the perſon putting them to ſale ſhall forfeit the 
re ſame, half to the king, and half to the fearcher or finder, 
nt 4H. 8. c. 7. ſ. 7. 15 
4. No perſon uſing the crafts of pewterer and brazier, Se, where. 1 
re ſhall ſell or change any pewter or brals, at any place, but | 
all only in open fair or market, or in his own dwelling houſe, 
except he be deſired by the buyer of ſuch ware; on pain of | 
or 10], half to the king, and half to him who fhall ſeize or 15 
nd ſue. 19 H. 7. c. 6. 25 H. 8. c. 9. J 6. ll 
ne 5. Perfons.ufing the buying ,and felling of pewter, or Fug weights. 1 
ht braſs, who ſhall occupy any falſe beams or weights, and | 


erer? 
* 
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every perſon uſing the ſame, ſhall forfeit 20 8, half to the 
king, and half to him that ſhall ſue; and alſo the beams 
to him that ſhall feize them. 19 H. 7. c. 6. 

And if the offender be not ſufficient to pay the forfeiture, 
the mayor, or other head officer, where he ſhall be found, 
ſhall put him in the ſtocks, and ſo keep him till the next 
market day next adjoining, and in the market place put 
him in the pillory all the market time; id. 

6. No perſon ſhall carry over ſea, any braſs, copper, 
latten, bell metal, pan metal, gun metal, nor ſhroff metal, 
whether it be clean or mixed (tin and lead only excepted); 
on pain of forfeiting double the value thereof (and 10! 
for every thouſand weight, 2 © 3 Ed. 6. c. 37.) half to 


the king, and half w him that ſhall ſue, 33 H. 8, 
Ca 7 
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Pheaſants, Sce Game, 


* 


Phpäctans. 
x. O recuſant convict ſhall praRiſe phyſick, nor uſe 
the trade of an apothecary, on pain of 1001. 37. 
c. 5. þ. 8. 

2. Apothecaries within London and ſeven miles thereof, 
and allo apothecaries in any other place who have ſerved 
ſeven years apprenticeſhip, ſhall be exempted from the 
office of conſtable, ſcavenger, overſcer of the poor, and all 
other pariſh, ward, and leet offices, and from being put on 
any jury or inqueſt. 6/7, c. 4. 

3. By the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of 
the conſtableſhip, watch, and all manner of office bearing 
any armour, and alſo of all inqueſt and juries within 
London. 

And by the 18 G. 2. c. 15, All freemen of the fur- 
geons company in London, thall be exempted from th: 
office of conſtable, ſcavenger, overſeer of the poor, and 
other pariſh, ward, and leet offices, and from ſerving on 
juries and inqueſts. /. 1e. 

And Mr. Hawkins, ſpeaking of the former of theſe &a- 
tutes, ſays, it ſeems that by the equity thereof, and the 
ancient cuſtom of the realm, al ſurgeons have been allow- 
ed the like -privilege ; that is, whether in London or elle- 
where. '2 Haw. 64. 

4. By the 32 H. 8. c. 40. The preſident of the com- 
monalty and tellowſhip of the faculty of phyſick in London, 
and the commons and fellows of the fame, ſhall be dit- 


charged 


Phyſicians, 


charged of watch and ward there, and ſhall not be choſen 
conſtable, or any other officer, /. 1. 

Yet it ſeems to have been holden, that the equity of this 
at, doth not extend to other phyſicians not mentioned in 
it; perhaps for this reaſon, becauſe phyſicians have no ſuch 
ſpecial cuſtom for their diſcharge, as ſurgeons are ſaid to 
have. 2 Haw. 64. 

And it ſeemeth that a practiſing phyſician, being choſen 
conſtable in purſuance of a cuſtom in reſpect of his lands 
in a town, has no remedy for his diſcharge ; for that there 
are no precedents of this kind, and his calling is private; 
yet if he be choſen conſtable of a town, which hath ſuffi- 
cient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it, perhaps he may be relieved by the 
king's bench. 2 Haw. 63. | 
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5. All juſtices, mayors, ſheriffs, bailiffs, conſtables, Searching fog 
aud other officers in London, ſhall affiſt the preſident of the drugs. 


college of phyſicians, and perſons by them authorized, in 
ſearching for faulty apothecary wares. 1 Mar. fe. 2. c. 9g. 


6. If a phyſician gives a perſon a potion without any Phyſician kit 
intent of doing him any bodily hurt, but with intent to lag a Patient. 


cure or prevent a diſeaſe, and contrary to the expectation 
of the phyſician it kills him, this is no homicide ; and the 
like of a ſurgeon. And I hold their opinion (ſays lord 
Hale) to be erroneous, that think if he be no licenſed 
ſurgeon or phyſician, that occaſioned this miſchance, that 
then it is felony; for phyſick and falves were before 
licenſed phyſicians and ſurgeons; and therefore if they be 
not licenſed according to the ſtatute of the 3 H. 8. c. 11. 
or 14 H. 8. c. 5. they are ſubject to the penalties in the 
ſtatutes ; but God forbid that any miſchance of this kind 
ſhould make any perſon not licenſed guilty of murder ot 
manſlaughter. Theſe opinions therefore may ſerve to 
caution ignorant peopꝰe not to be too buſy in this kind in 
tampering with phyſick, but are no ſafe rule for a judge 
A jury to go by. 1 H. H. 429. | 


» Pickpocket. See Larceny. 
See Came. 


Pigeons. 


304 


Pillozp and tumbrel. 


pillory and tum- 1. P ILLORY (in Latin, colliſtrigium, from the perſon's 


drel, what. 


Who ſhall find 
them. 


Infamy of the 
puniſhment. 


Caution in in- 
flicting it, 


Inſti cted by ſe- 
veral ſtatutes. 


neck being put between two boards) is a very an- 
cient puniſhment in this kingdom, and was uſed heretofore 
by the Saxons. 3 Inſt. 219. 

The word pill is common to all the European languages, 
and ſignifies to ſpoil, plunder, or (as we ſay) to pillage, 
And pillory (which we have immediately from the French 
pillieurie) hath been improperly applied to denote the mode 
of puniſhment, whereas it ſignifies the offence, as filleur 
ſignifies the offender. Barringt. 30. 

The tumbrel ſeemeth to have been anciently the ſame 
with the ducking tool; an engine for the puniſhment of 
ſcolding women, by ducking them over head and ears in 
water, and eſpecially in muddy or ſtinking water, ac- 
cording to the etymology of lord Che, who tells us, that 


the word tumbrel ſignifieth a dung cart. Lamb. CI. 3 


Inf. 219. | 

2. Every one that hath a lect or market, ought to have 
a pillory and tumbrel to puniſh offenders; and it ſeems 
that a leet may be forfeited for not taking care to have a 


pillory and tumbrel. 3 Inf, 219. 2 Haw. 75. 


3. They that have been adjudged to the piliory or tum- | 


brel, are ſo infamous, that they ſhall not be received to 
be jurors or witnefſes. 3 Inf. 219. 

4. And for that the judgment to the pillory or tumbrel 
doth make the delinquent infamous, the juſtices of the 
peace ſhould be well adviſed before they give judgment of 
any perſon to the pillory or tumbrel, unleſs they have good 
warrant for that judgment therein. Fine and impriſon- 
ment, for offences fineable by them, is a fair and ſure way. 
3 Inſi. 219. . 

5. But by ſeveral ſtatutes the puniſhment of the pillory 
is ſpecially ordained; in which caſes the, direCtions of 
the ſaid ſtatutes reſpectively are to be obſerved. 
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1. A LL veſſels, perſons, and goods coming from any Quarentine eng 
place, from whence the king, with the advice of . 

his privy council, ſhall judge it probable that the infection 

may be brought. ſhall be obliged to make their quarentine 

in ſuch places, for ſuch time, and in ſuch manner as ſhall 

de directed by him, or by his order made in council, and 

notified by proclamation, or publiſhed in the gazette, 26 

6. 2. c. 6. / 1. 

2. And when the king ſhall make any orders concerning Orders ſor qua- 
quarentine, and notify the ſame by proclamation, or in the —— 
gazette, the ſame ſhall be publickly read the next ſunday, 
and the firſt ſunday in every month afterwards (during the 
time ſuch orders ſhall continue) immediately after prayers, 
in all places ſet apart for divine worſhip, within ſuch 
places as ſhall be ſpecified in ſuch proclamation or orders. 
ul. ſ. 20. 

/ And the juſtices of the counties adjoining, or one of Watchmen tobe 
them, ſhall forthwith, when quarentine thall be appointed, 2p» nted. 
cauſe watches to be kept by day and night, in the moſt 
proper and convenient places, within the ſeveral adjacent 
pariſhes ; who ſhall not permit any perſon whatſoever to come 
on ſhore from, or go on board any ſhips under quarentine, 
except only ſuch as ſhall have the charge of ſeeing the qua- 
rentine duly performed, or as ſhall be licenſed by ſuch perſon 
having charge of the quarentine. 9 A. c. 2. 

And if any ſuperintendant of the quarentine, or watch- 
man, ſhall neglect his duty, he ſhall be guilty of felony 
without benefit of clergy. 26 C. 2. c. 6. / 17. 

4. And if the plague ſhall appear on board any ſhip, Maſters of hips 
being to the northward of Cape Finiſterre, the maſter ſha!] do vive notice. 
immediately proceed to the harbour of St. Helen's Pool, be- 
tween the uninhabited iſlands of St. Helen's Tean, and North 
Hitbell, or to ſuch other place as his majeſty by advice of 
his privy council ſhall appoint; 29 G. 2. c. 8.] where he 
hall make known his caſe to ſome officer of the cuſtoms; 
who ſhall immediately acquaint fome cuſtom- houſe officer of 
ſome near port of England; who ſhall with all poſſible ſpzed 
ſend intelligence thereof to a ſecretary of ſtate, and the ſhip 

all remain there till his majeſty's pleaſure be known; nor 
ſhall any of the crew go on ſhore, 

But if he ſhall not be able to make the iſlands of Scilly, 
or ſhall be forced by weather or otherwile to go up either 
ef the channels, he ſhall not enter any port, but remain 

U : 
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in ſome dpen road, till he receives orders from his majeft 
or his privy council; and ſhall prevent any of the crew from 


going out of the ſhip, and avoid all intercourſe with other 


Veſſels to be 
examined. 


Officer neglect- 
ing. 


Maſter to deliver 
his credentials, 


ſhips or perſons. And the ſaid maſter or any other perſon 
on board, who ſhall be diſobedient herein, ſhall be guilty of 
felony without benefit of clergy; and may be tried where 
the offence ſhall be committed, or where he ſhall be appre. 
hended. 26 C. 2. c. 6. /. 2. 

5. And when any country or place is infected, or when 
any order ſhall be made by the king concerning quarentine, 
as often as any veſſel ſhall attempt to enter into any port, 
the principal officer of the cuſtoms there, or ſuch perſon 
as ſhall be authorized to fee quarentine performed, ſhall go 
off, or cauſe ſome other perſon to go off, to ſuch veſſel; 
who ſhall at a convenient diſtance, demand of the com- 
mander, the name of the ſhip; the name of the comman- 
der; at what place the cargo was taken on board ; what 
place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague; 
how long ſhe hath been in her paſſage; how many perſons 
were on board when the ſet fail; whether any, and what 
perſons, during the voyage, have been or are infected; 
how many died in the voyage, and of what diſtemper; what 
veſſels he, or any of his company with his privity, went on 
board, or had any of their company come on board his ſhip, 
and to what place they belonged; and alſo the true contents 
of his lading, to the beſt of his knowledge: And if it ſhall 
appear on ſuch examination, or otherwiſe, that any perſon 
on board is infected, or that ſuch ſhip is obliged to perform 
quarentine ; the officers of any of his majeſty's ſhips of war, 
or of any forts or garriſons, and all other his majeſty's off- 
cers whom it may concern, and others whom they ſhall call 
to their aſſiſtance, ſhall, on notice thereof, oblige ſuch ſhip 
to repair to the place appointed for quarentine, be it by 
firing of guns, or other force: And if ſuch veſſel ſhall come 
from any place infected, or have any perſon on board in- 
feed, and the maſter ſhall conceal the ſame, he ſhall be 
guilty of felony without benefit of clergy ; and if he ſhall 
not make a true diſcovery in any other of the particulars, he 
ſhall forfeit 2001, half to the king, and half to him that 
ſhall ſue. 26 G. 2. c. 6. /. 3. | 

And if any officer of the cuſtoms, or other officer, ſhall 
neglect his duty herein; he ſhall forfeit his office and 1001 
in like manner. 26 G. 2. c. 6. /. 11. 

7. And the maſter, after his arrival the place of qua- 
rentine, ſhall deliver on demand to the chief officer ap- 
pointed to ſee quarentine duly performed, ſuch bill of * 
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and manifeſt as he ſhall have received from any Britiſb con- 
ſul, together with his log-book and journal; on pain of 

do! in like manner. 26 G. 2. c. 6. / 4. 

8. And all perſons, liable to perform quarentine, ſhall 
be ſubject to ſuch orders as they ſhall receive from the offi- 
cer authorized to ſee it performed; who ſhall have power 
to inforce obedience, and in caſe of neceſſity to call others 
to their aſſiſtance. 26 C. 2. c. 6. /. . 

9. And any officer of the cuſtoms, or others, directed to 
take care of the quarentine, may ſeize any boat belonging 
to ſuch veſſel, and detain the ſame till quarentine be per- 
formed. 9 An. c. 2. 

10. And if the commander of the ſhip ſhall go himſelf, 
or permit any ſeaman or paſſenger to go on ſhore, or on 
board any other veſſel, during the quarentine, without li- 
cence of the perſon having charge of the quarentine; the ſhip 
and tackle {hall be forfeited to the king. 9 An. c. 2. 

And if any perſon ſhall come on ſhore, or go aboard 
any other ſhip; the perſons appointed for ſeeing quarentine 
duly performed, may compel him to return and continue 
during the quarentine: And ſuch perfon fo leaving ſuch 
ſhip, and being thereof (after expiration of the quarentine ) 
convicted by oath of one witneſs, before one juſtice near, 
ſhall forfeit not exceeding 201, to be paid immediately to 
ſuch juſtice, who may reward the informer thereout not 
exceeding a third part, and pay the remainder (charges 
deducted) to the poor of the pariſh where the conviction 
ſhall be; and in default of payment, he may commit him 
to the houſe of correction, to be kept to hard labour not 
exceeding one month. g An. c. 2. 

And by the 26 G. 2. c. 6. If the maſter ſhall quit, or 
knowingly permit any perſon to quit the ſhip, by going 


on ſhore, or on board any other veſſel, before the qua- 


rentine ſnall be performed, unleſs in ſuch caſes as ſhall be 
permitted by the orders concerning quarentine; or if he 
ſhall not, in convenient time after notice, cauſe the veſſel 
and lading to be conveyed to the place appointed for qua- 
rentine, he ſhall forfeit 5001, half to the king, and half to 
him that ſhall ſue: And if any perſon ſhall fo quit ſuch 
ſhip, all perſons by any kind of force may compel him to 
return; and he fthall for ſuch offence be impriſoned ſix 
months, and forfeit 2001, half to the king, and half to him 
that ſhall ſue. /. 5. 

It. And if any perſon ſhall go on board, and return 
from any ſhip, during the quarentine, without ſuch li- 
cence; he may be compelled by the perſons appointed as 

ſeſaid, to return and continue on board during ſuch 

U 2 quarentine z 
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In what caſe 
ſmall veſſels 
ſhall not be al- 
lowed to fail, 


Lazaret* to be 
appointed. 
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quarentine; and the maſter of ſuch ſhip ſhall there keey 
and maintain him. 9 An. c. 2. 

12. When any part of Great Britain, Ireland, Gernſey, 
Jerſey, Alderney, Sark, or Man, France, Spain, Portugal, 
or the low countries ſhall be infected, the king by pro- 
clamation may prohibit all ſmall boats and veſſels under 
the burden of 20 tons, from ſailing out of port, till ſecy. 
rity be firſt given by the maſter, to the ſatisfaction of the 
principal officer of the cuſtoms, or chief magiſtrate of the 
port, by bond to the king with ſureties, in the penalty of 
3001, that he ſhall not go to or touch at any place men. 
tioned in the proclamation ; and that the maſter and every 
mariner and paſſenger ſhall, during the time aforeſaid, not 
go on board any other veſlel at ſea; and that he ſhall not 


permit any perſon to come on board ſuch boat or veſſel at 


ſea; and ſhall not receive any goods out of any other veſ. 
ſel; for which bond no ſee ſhall be taken. And if ſuch 
boat or veſle] ſhall ſail before ſuch ſecurity given, the 
ſame, together with the tackle and furniture, ſhall be for- 
feited to the king; and the maſter and every mariner there. 
in, being thereof convicted, on his appearance or default, 
on oath of one witneſs, by one juſtice where the offender 
ſhall be found, ſhall forfeit 201, half to the informer, and 
half to the poor of the pariſh where the offender ſhall 
be found, by diſtreſs; and for want of ſufficient diſtre(s 
to be committed to priſon for three months. 26 G. 2. 
c. b. /. 19. | 

13. Whenever the king, with the advice and conſent of 
parliament, ſhall direct lazarets to be provided, for recei\- 
ing of perſons obliged to perform quarentine, or for airing 
of goods, it ſhall be lawful to erect the ſame, either in any 
waſte grounds or commons, or where there are not ſuffi- 
cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 
walk, or avenue to a houſe, paying for the ſame as ſhall 
be agreed on between the perſons intereſted, and any two 
perſons appointed by the king under his ſign manual; and 
if they cannot agree, then the ſaid two perſons ſhall, 30 
days before the ſeſſions, give to the occupier a notice in wii- 
ting, deſcribing the quantity of ground, and purporting 
that the conſideration for the ſame will be ſettled by a jury 


, at ſuch ſeſhons. And the juſtices there, on proof of ſuch 


notice ſhall charge the jury which ſhall attend there (or 
fome other jury to be then and there impanelled and re- 
turned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have'their lawful challenges; and the ver- 
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dict of the ſaid jury, and the judgment of the juſtices l 
thereupon ſhall be concluſive, an! finally bid all parties; 

and thereupon the king ſhall hold ſuch grounds for ſuch 

term as he ſhall judge neceſſary, paying tor the ſame ſuch 

rent or other conſideration as ſhall be fo aſſeſſed. 26 C. 2. 

. b. / 6. And by the 12 G. 3. c. 57. the lords of the 0 
treaſury may contract for an abſolute purchaſe of ſuch lands, 

meſſuages, and tenements, to be vetted in the crown un- 

alienably: And if the parties cannot agree, the price ſhall 

be ſettled at the ſeſſions as aforeſaid, on giving like notice 

to the owner. 

And the officers authorized to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perſons obliged to perform 
quarentine, and all goods comprized in ſuch orders, to re- 
pair or be conveyed to ſome of the ſaid lazarets, or to ſuch 
other places as ſhall be provided according to ſuch orders. 

26 G. 2. c. 6. J. Te 

And if any perſon ſhall refuſe or neglect to repair, within 
convenient time after notice, to the lazaret or other place 
appointed, or ſhall eſcape or attempt to eſcape from thence, 
before quarentine performed; the watchmen, and other 
perſons appointed to fee quarentine performed, by force 
may compel him to repair or return thither : and every per- 
ſon ſo refuſing or neglecting to repair thither, and alſo 
every perſon actually eſcaping, ſhall be guilty of felony 
without benefit of clergy. Id. /. 8. 

14. And if any perſon not infected, nor liable to perform Perſons entering 
quarentine, ſhall enter any lazaret, or other ſuch place, ae = 
and ſhall return or attempt to return, unleſs as permitted ,entine — 
by ſuch orders; the watchmen, or other perſons appointed, formed. 
by force may compel him to return and perform quarentine: 
and if he actually eſcape before he hath performed 
the ſame, he ſhall be guilty of felony without benefit of 
cergy. id. ſ. 10. 

15. And the mayor, head officers, and juſtices of the AſeMnent for 
peace of every city, borough, town corporate, and places Rn perſons 
privileged, or any two of them, may aſleſs every inhabit- ; 
ant, and all houſes of habitation, lands, tenements, and 
hereditaments, for the reaſonable relief of perſons infected 
with the plague, or inhabiting in infected houſes, and levy 
tie ſame by warrant ; and if the party to whom the war- 
rant is directed ſhall not find any goods to levy the ſame, 
then upon return thereof, they ſhall by warrant cauſe the 
perſon to be arreſted, and committed to gaol till he ſhall 
Pay. 1 F. c. 31. /. 2, 3. | 

And if the inhabitants of ſuch place ſhall find themſelves 
unable to relieve all ſuch 5 then on certificate * 
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of by the ſaid magiſtrates or two of them, to the juſtices 
of the county of or near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the count 
within five miles of the place infected, at ſuch weekly ſums 
as they ſhall think reaſonable, to be levied by their war. 
rant by ſale of goods, and in default thereof, by impriſon. 
ment as aforeſaid. id. ſ. 4. 

And if the infection ſhall be in a town where there 
are no juſtices, or in a village or hamlet; then two juf. 
tices of the county may aſle(s the inhabitants of the county, 
within five miles of the place infected, at ſuch week 
ſums as they ſhall think fit, for the reaſonable relief of 
perſons infected ; to be levied by their warrant by ſale of 
goods, and in default thereof by impriſonment as afore- 
ſaid. / 

All which faid taxes ſhall be certified at the next quarter 
ſeſſions, for ſuch town or county reſpectively; and there 
they may order the ſame to continue, or be enlarged or ex- 
tended to any other part of the county, or otherwiſe deter- 
mined. // 6. 

Oikcer making default in levying the ſame, ſhall forfeit 
10s, to be employed to the charitable uſes aforeſaid. ſ. 6, 
But it is not ſaid how this penalty ſhall be levied, 

Searchers for 16. And the juſtices, mayors, and other head officers, 

pla.cs wlected, may appoint within their limits ſearchers, watchmen, ex- 
aminers, keepers, and buriers for the places infected; and 
give them directions, and ſwear them for the performance 
thereof. 1 F. c. 31. f. 9 


Secreting gcods 17, If any perſon ſhall conceal from the officers of qua- 
_ date rentine, or convey any letters or goods from any ſhip under 
| quarentine, or from any lazaret ; he ſhall be guilty of felony 
without benefit of clergy, 26 C. 2. c. 6. J. 18. 
Pamaging goods, 18. If any officer or other perſon ſhall imbezil or damage 
any goods performing quarentine, he ſhall pay treble da- 
mages with full coſts. 26 G. 2. c. 6. / 11. 
Diſcharge after 19. After quarentine performed, and on proof thereof 
1 by the oaths of the maſter and two other perſons of the 
8 ih ſhip, or by the oaths of two credible witneſſes before the 
cuſtomer, comptroller, or collector of that or the next port, 
or their deputies, or a juſtice near, and that the veſſel and 
every ſuch perſan are free from infection; and after pro- 
ducing a certificate thereof ſigned by the chief officer who 
ſuperintended the quarentine; ſuch officer of the cuſtoms, 
together with the ſaid juſtice, ſhall give a certificate thereof 
(gratis), and thereupon the veſſel and every ſuch perſon 
ſhall be liable to no farther. reſtraint, 26 G. 2. c. 6+ 
13, 14. . 
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And all goods liable to quarentine ſhall be opened and 
tired, as by ſuch orders ſhall be directed; and after ſuch 
arder hath been complied with, and a certificate thereof 
ven by the chief officer appointed to ſuperintend the qua- 
rentine and airing of ſuch goods, and proof made thereof 
by the oaths of two witneſſes, before the cuſtomer, comp- 
roller, or collector of the next port, or any of their depu- 
ties, or any juſtice living near; on certificate and return 
of ſuch proof by ſuch cuſtomhouſe officer to the commiſ- 
ſoners of the cuſtoms, they or two of them by their order 
ſhall diſcharge the ſame. /. 15. 

And if any perſon ſhall take any fee for ſuch oath, order, 
or certificate; he ſhall forfeit 1001, half to the king, and 


half to him that ſhall ſue. /. 16. 


And if any ſuperintendant of the quarentine, or watch- 
man, ſhall in ſuch caſe give a falſe certificate; he ſhall be 
rvilty of felony without benefit of clergy. /. 17. 


Note; the abovementioned act of the g An. was repealed 
by the 7 E. fl. I. c. 3. but was revived by the 8 G. c. 8. 
which enacts, that neither the ſaid ſtatute of the 7 G. nor 
any thing therein contained, ſhall continue in force longer 


than Mar. 25, 1723. 


I 


Players, 


Shards perſon who ſhall for hire, gain, or re- 
ward, act, or cauſe to be acted, any play or other 
entertainment of the ſtage, or any part therein, if he ſhall 


| have no legal ſettlement where he acts, without authority 


from the king or the lord chamberlain, ſhall be deemed 
2 rogue and vagabond within the 12 An. (which act is re- 
pealed; but the ſame is re-enacted by the 17 G. 2. c. 5.) 
10.6. 2. c. 28. ſ. 1. 

Or otherwiſe he ſhall forfeit 501; in which caſe he ſhall 
not alſo ſuffer as a vagrant. /. 2. | 

2. And if any play, or part thereof, be ated in any 
place where wine, ale, beer or other liquors ſhall be ſold, 
the ſame ſhall be deemed to be acted for gain, hire, and 
reward, ſ. 7. | 

3. And no perſon ſhall for hire, gain, or reward, act 
or cauſe to be acted any new play, or any part therein, or 
any new part added to an old play, or any new prologue 
or epilogue, unleſs a true copy thereof be ſent to the lord 
chamberlain, 14 days before the acting, together with an 
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Players. 


account when and where it is intended to be aQted, ſigned 
by one of the managers. | 

And the lord chamberlain may prohibit the ſame as he 
thinks fit; and if any perſon ſhall act without ſuch co 
being ſent, or againſt ſuch prohibition, he ſhall forfeit gol, 
and the licence of the playhouſe ſhall be void. % 4. 

4. And no perion ſhall be authorized to act, except 
within the liberties of the city of VHeſiminſter, and where the 
king ſhall refide. 

5. All the {aid pecuniary penalties may be. recovered in 
the courts at ///minſter; or before two juſtices, by the 
oath of one witne!s, or confeſſion, to be levied by diftreſs, 
and for want of fufficient diſtreſs, the offender to be com- 
mitted to the houſe of correction, not exceeding fix months, 
to be kept to hard labour; or to the common gaol, not 
exceeding {ix months, without bail or mainprize : Perſons 
aggrieved by order of the juſtices may appeal to the next 
ſeſſions: The ſaid penalties to be diſtributed, half to the 
informer, and half to the pocr. /. 6. 


But by ſpecial acts of parliament playhouſes are permitted 
to be erected in particular places. 


Plate. See Extiſe. 
Potion. See Homitide. 


polygamy, 


IGAMY is, where a man has two wives ſucceſſively; 

Polygamy, where he hath ſeveral wives at the ſame 

time: but they are commonly confounded one with the 
other. 

By the 1 Ja. c. 11. Vany perſon within his majgſy's db. 
minions of England and Wales, being married, ſhall marry 
any perſon, the former huſband or wife being alive; every ſuch 
offence ſhall be felony, and the perſon ſo offending ſhall ſuffer 
death as in caſes of felony; and ſhall be tried in the county 
where he cr ſhe was apprehended, as if the offence had been 


committed in ſuch county. 


Provided, that this ſhall not extend to any perſon, whaſe 
huſband or wife ſhall be continually remaining beyond the ſeas 
for ſeven years together : 

Or whoſe huſhand or wife ſhall abſent him or herſelf the one 
from the «ther, for ſeven years together, in any part within his 
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Polygamy, 


nujeſty's domintons, the one of them not knowing the. other to be 
long within that time: 

Provided alſs, that this ſhall not extend to any perſon that 
ſhall be at the time of ſuch marriage divorced by any ſentence 
in the eccleſiaſtical court © 

Or to any perſon where the former marriage hath been by 
ſentence in the eccleſiaſtical court. declared to be void and of na 
{ et? ; 

or to any perſon by reaſon of any former marriage had or 
made within age of conſent. 

Provided alſo, that no attainder for this offence made felony 
by this act, ſball work any corruption of blood, loſs of dowwer, 
or diſinheriſon of heirs, | f 


IF any ferſen within his majeſty's domin:ens of England 
and Wales] If the firſt marriage was beyond fea, and the 
latter in England, the party may be indicted here, becauſe 
the latter marriage makes the offence ; but if the firſt mar- 
rage was in England, and the latter beyond ſea, it ſeemeth 
that the offender cannot be indicted here, becauſe the offence 
was not within the kingdom. Xe. 79, 80. 


Being married] This extends to a marriage de facto, 
or voidable by reaſon of conſanguinity, affinity, or ſuch 
like; for it is a marriage in judgment of law until it be 
avoided z and therefore, though neither marriage be de jure, 
jet they are within this ſtatute. 3 [n/?. 88. 

But there muſt be actual proof of the marriage; for in 
this caſe the circumitances of cohabitation and reputation 


are not ſufficient, Bur. Mansf. 2057. 


Shall marry any perſon, the former huſband or wife being 
alive] If a man marrieth a wife, and then marrieth another 
the former wife being living, and then ſuch firſt wife dying 
he marrieth a third the ſecond wife being living; this mar- 
rying of the third is not felony, becauſe the marriage with 
uch ſecond wife was merely void: but otherwiſe it would 
have been if he had married the third, the firſt and true 
wife being living. 1 H. H. 693. 


Every ſuch offence Hall 1% 88. And ſuch ſecond mar- 


rage is merely void. 3 Inf. 88. 


And the perſon ſo offending ſhall ſuffer death as in cafes of 
felimy] Yet 6 en have the benefit of clergy; the ſame 


being not excluded by expreſs words, 3 In/t, 89. 
And 
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Polygamy. 


And ſhall be tried] The firſt and true wife is not to be 
allowed as a witnets againſt the huſband ; but it ſeemeth 
clear, that the ſecond wife may be admitted to prove the 
ſecond marriage, being not ſo much as his wife de fact. 


1 H. H. 693. 


In the county where he or ſhe was apprehended] This ig 
added only cumulative; for he may be indicted where the 
ſecond marriage was, though he be never apprehended; and 
ſo be proceeded againſt to outiawry. 1 H. H. 694. 


Shall not extend te any perſon, whoſe huſband or wiſe 
ſhall be continually remaining beyond the ſeas for ſeven year, 
together] And in this caſe notice that he or ſhe is living, 
is not material, in reſpect to the commorancy beyond ſea, 


3 Inſt. 88. | 


Beyond the ſeas] And this, although it be within the king's 
dominions; as in New England, or Ireland. 1 H. H. 693, 


Or wheſe huſband or wife ſhall abſent him or herſelf the 
ene from the other, for ſeven years together, in any part within 
his mafeſty's domini:ns, the one of them not knowing the other 
to be living within that time] So that in this caſe notice is 
material, and makes the offence. 3 Iuſt. 88. 


Shall not extend to any perſon that ſhall be ai the time of ſuch 
marriage divorced by any ſentence in the eccleſiaſtical court] 
And this is intended a divorce not @ virculo matrimonii, for 
then without the aid of any proviſo either may freely marry; 
but it mult be intended of divorces a menſa et thoro. 1 H. H. 


694. 


Nor to any per ſon by reaſon of any former marriage had or 
made within the age of conſent] If the man be above fourteen 
and the wife under twelve, or if the wife be above twelve 
and the man under fourteen, yet may the huſband or wife 
ſo above the age of conſent diſagree to the eſpouſals, as well 
as the party that is under the age of conſent ; for the ad- 
vantage of diſagreement mul be reciprocal. And ſo it was 
reſolved by the judges and civilians, T. 42 Eliz. in the 
King's Bench, in a writ of error between Babington and 
Marner. So as if either party be within age of conſent, it 
is no former marriage within this act. 3 [ff. 89. 


Pond,' See Game. 
Pooꝛ:. 
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ONCERNING the binding and ordering of pariſh 
and other apprentices, ſee title Appꝛentites. 

Concerning the filiation and maintenance of baſtard 
children, fee title Baſtards. 

Concernir g the ordering of ſervants, and other work- 
men and labourers, ſec title Servants. 

For theſe do fall in with this title, no further than as th 
happen to become poor: Upon which account, their ſettle- 
ments are here treated of; but nothing otherwiſe in parti- 
cular concerning them, 


IT is to be noted in this place, that the ſtatute of 22 G. 3. 
{ 83, eſtabliſhes many new regulations with regard to the 
maintenance of the poor ; but as that ſtatute leaves it op- 
tional in any pariſh or other place whether they will adopt 
theſe regulations or continue in the preſent mode, it is 
judged requiſite for the preſent to preſerve this title un- 
altered, further than by inſerting at the end of it an account 
ofthe ſaid ſtatute of 22 G. 3. which being, as it were, in 
its probationary ſtate, remains as the ſubject of future con- 
ſderation. 


Or this extenſive title, it is propoſed to treat in the fol- 
lowing order: That is to ſay, 


I, Concerning the appointment of overſeers, with 
their duty thereupon. 


II. Of ſettlements. 
III. Of removals. ä 


IV. Of the poor rate, and other helps towards 
their relief. 


V. Of the relief and ordering of the poor. 
VI. Of the Overſeers account. 


VII. Penalty of overſeers for the neglect of their 


duty. 


VIII. Indemnity of overſeers in the performance 


of tlieir duty. 


| 4 Ap- 
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Pooꝛ. (Overſeers.) 


I. Appointment of Overſeers, with their duty 
thereupon. 


1. Anciently, the maintenance of the poor was chief 


riſhes and town. an eccleſiaſtical concern. A fourth part of the tithes in 


ſhip 9. 


every pariſh was ſet apart for that purpoſe. The miniſter, 
under the biſhop, had the principal direction in the diſpoſal 
thereof, aſſiſted by the churchwardens and other principal 
inhabitants. Hence naturally became eſtabliſhed the parg. 
chial fettlement. Afterwards, when the tithes of many of 
the pariſhes became appropriated to the monaſteries, thoſe 
ſocieties had ſome. ſhare likewiſe (by reaſon of the ſaid 
tithes, and other donations for that purpoſe) in the relief of 
the poor, And the reſt was made up by voluntary contri. 
butions. By the ſtatute of the 27 H. 8. c. 25. The 
churchwardens, or two other of every pariſh, were to make 
collections for the poor, on ſundays. —By the 5 & 6 Ed. 6, 
c. 2. The miniſter and churchwardens were annually to ap- 
point two able perſons or more to be gatherers and collectors of 
alms for the poor. By the 5 El. c. 3. The pariſhioners 
wero to chuſe tho ſaid collectors and gatberers for the poor, — 
By the 14 El. c. 5. The juſtices were to appoint co/lefrars 
for the poor within every pariſh ; and were alſo to appoint 
the over leer of the poor, whoſe office was nearly the ſame as 
it is at preſent, except only for collecting the money, which 
was done by the aforeſaid gatherers or collectors. — By the 
18 El. c. 3. The juſtices were to appoint collectors and £0: 
vernozs of the poor. By the 39 El. c. 3. The church- 
wardens of every parith, and four ſub/?ential houſholders there, 
being ſubſidy men, or for want of ſublidy men, four other 
ſubſtantial houſholders, to be nominated yeariy in Eafter 
week by two juſtices (1 Q.) were to be called overſcers if 
the poor of the ſame pariſh. And fo it continues with 
ſome ſmall variation, by the ſtatute of the 43 El. c. 2. a 
followeth : 5 


The churchwardens «f every pariſp, and four, three, or 
two ſubſtantial houſhalders there, as ſball be thought meet, 
having reſpect to the greatneſs of the pariſh, to be nominated 


yearly in Falter week, or within one month after Eaſter, un- 


der the hand or ſeal of two or more juſtices of the peace in tht 
ſame county, whereof one to be of the quorum, dwelling in or 
rear the pariſh or diviſion, ſpall be called overſeers of the poor of 


the ſame pariſh. 43 El. c. 2. ſ. 1. ; 
400 by the 13 & 14 C. 2. c. 12. Whereas the Inhabit- 


ants of Lancaſhire, Cheſhire, Derbyſhire, TR 
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Pooꝛ. (Overſeers.) 


Northumberland, the bhiſboprict of Durham, Cumberland, 
and Weſtmoreland, and many other counties in England and 
Wales, by reaſon of the largeneſs of the pariſhes, cannot reap 
the benefit of the ſaid att of the 4.3 El. it is enatted, that all 
and every the poor, needy, impotent, and lame perſons, with- 
in every tetumſbip or village within the ſeveral counties afore- 
ſaid, ſhall be maintained, provided for, and ſet on work, 
within the ſeveral and reſpective townſhip and village, where- 
in he ſhall inbabit, or wherein he was laſt lawfully ſettled ; 
and there ſhall be yearly choſen and appointed two or mare 
werſeers, within every of the ſaid townſhips or villages reſpec- 
tively. . 21. 

And by the 17 G. 2. c. 38. In every townſhip or place 
where there are no churchwardens, the averſeers alone may act 
in al! reſpecis, as churchwardens and . may do in other 
places, by virtue of this or any former act. 1. 15. 

And if any overſeer ſhall die, or remove, or become * 
before the expiration of his office, two juſtices (on oath thereof 
made) may appoint another in his flead. 1. 

And if in any place there ſhall be no ſuch nomination of over- 
ſeers as is before appointed, every juſtice of the diviſion ſhall 
firfeit 51 to the poor of ſuch place, to be levied by the church- 
wardens and overſeers, or one of them, by diſtreſs, by warrant 
from the ſeſſions. 43 El. c. 2. ſ. 10. 


The churchwardens] "Theſe (as is above obſerved) were 
overſeers of the poor long before this ſtatute of the 43 El. 
And hereby they need no formal appointment to the office 
of overſeer, but the ſtatute declares them to be ſuch, and 
requires others to be added to them by the nomination of 
the juſtices, 


Of every pariſh] In the caſe of the King againſt Seven 
and Arnold, T. 29 & 3o G. 2. two juſtices appointed 
Seven and Arnold, ſubſtantial houſholders in the precinct of 
the Tower within, otherwiſe called the pariſh of St. Peter 
ad vincula, to be overſeers of the poor of the ſaid precinci. 
It was objected, that this appointment is not warranted 
by the ſtatute, which requires that the churchwardens of 
every pariſh, and four, three, or two ſubſtantial houſe- 
holders there, ſhall be appointed overſeers of the poor of 
the lame pariſh. Mr. Juſtice Deniſon delivered the reſolu- 
tion of the court (Ryder Ch. J. being dead, but concur- 
ring with the other juſtices before his death): This is not 
a good appointment under the 4.3 El. c. 2. which requires 
them to be appointed within a pariſh; neither is it good 
within the ſtatute of 13 & 14 C. 2. c. 12. which ſays, 
that there ſhall be yearly appointed two or more overſeers 

within 
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within every townſhip and village reſpectively, Precing 
a word of ambiguous ſignification ; it is not a boungar 
of any pariſh or vill; it may be more than a pariſh, ot 
may be leſs, If it was a pariſh or vill by reputation, i 
might have been good (Cro. Car. 92. 394) ; but the cour 
cannot intend this precinct to be a vill, and the words gf 
the ſtatute ought to be purſued. Neither will the word 
otherwiſe called the pariſh of St. Peter ad vincula, aid the want 
of this in the appointment : for in all conſtructions 
alias dif?', the words that go before the alias di? muſt be 
preſumed to be true ; as in an indictment, the addition of the 


party not coming till after the alias dict“ will vitiate the 


indictment, for what precedes the alias dif” is the true 
and proper appellation. If in this caſe the alias di had 
come after the pariſh of St. Peter, it would have done, 


And the appointment was quaſhed. M. S. 


Pariſh] E. 8 G. King and the inhabitants of Ruffird, A 
mandamus was directed to the juſtices of the peace of the 
county of Nottingham, reciting that within the vill of Ryf. 
ford, in the foreſt of Sherwood, there are divers ſubſtantal 
freeholders, able to contribute to the maintenance of the 
poor, and that there are no churchwardens or overſeers to 
make a rate, and that there are poor unprovided for; 
therefore it commands them to appoint overſeers. They 
return that the vill of Ryford is part of no pariſh, but 
time out of mind has been extraparochial, without church, 
chapel, or parochial rites, and that there never have been 
any overſeers of the poor ; and for that cauſe they cannot 
appoint, And there having been only an extrajudicial 
opinion of the court, in the caſe of Dolting and Stokeland, 
H. 11 Ann. that overſeers of the poor might be appointed 
in an extraparochial place; the court directed an argu- 
ment, that the point might be ſolemnly determined. And 
after argument and conſideration of all the ſtatutes relating 
to the poor, the court were of opinion, that the powers 
given by the 43 El. to be executed in pariſhes, were by 
the 13 & 14 C. 2. extended to all townſhips and villages, 
whether parochial or extraparochial : that although molt 
of the foreſts in England are extraparochial, yet notwith- 
ſtanding they ought to maintain their own poor; and 
conſequently overſeers might be appointed: for which 
purpoſe in this caſe a peremptory mandamus was awarded; 
Str, 512. 

F - the ſtatute directeth overſeers to be appointed 
within the ſeveral townſhips and villages within the 
ſeveral counties (without ſaying, within the ſeveral pariſbes 
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in the ſaid counties); ſo that if it is a townſhip or village, 
and ſuch townſhip or village is within the county, it ſeem- 
eh not to be material whether it is within any pariſh or 

t. 
"But a townſhip or village it muſt be. As in the caſe of 
Denham and Dalham, E. 8. G. 2. The queſtion was, 
whether Southwold park, being an extraparochial place, 
conſiſting of two houſes, and about 300 acres of land, was 
ſuch a plac as was liable to maintain its own poor. By 
the court, It is now a ſettled point, that the juſtices may 
appoint overſeers in extraparochial places, but ſuch place 
muſt come under the notion of a town or village. It is 
difficult to define exactly what is a townſhip or village; 
this muſt be left to the judgment of the court, upon the 
circumſtances of the caſe ſtated. The notion of a village 
according to the ancient law, is a tithing conſiſting of ten 
families, and the conſtable properly is the head of the 
tithing. By the 43 El:z. there mult in every place be at 
leaſt two overſeers ; and where there are only two houſes, 
the whole pariſh in ſuch caſe muſt be perpetual overſeers, 
and there is no perſon over whom they can have juriſ- 
dition, nor any to chuſe them but themſelves. And it 
was adjudged, that two houſes are not within the rule, ſo 
33 to come within the notion of a townlhip or village. 
And the like was ſaid to have been adjudged in the caſe 
of Belvoir, M. 2 G. 2. where there were two houſes, the 
duke of Rutland's and an alehouſe. Str. 1004. Burrow's 
Settlement Caſes. 38. | 

So in the caſe of Ste Prior and Grafton, E. 10. G. 2. 
The manor of Grafton, an extraparochial place, once 
conſiſting of a capital meſſuage and three keepers lodges 
in the park, now diſparked and conſiſting of five dwelling 
houſes and farms, occupied by five ſeveral tenants, but 
never having had any overlecrs of the poor or other offi- 
cer, till the overſeer now appointed for the purpoſe of the 
preſent removal, was adjudged by the juſtices to be a 
townſhip or village within the ftatute, unto which a re- 
moval might be made, Ic was moved to quaſh the orders 
of the juſtices, and a rule was made to ſhew cauſe ; and 
after wards the rule was made abſolute, without defence. 
Burrows Settl. Caf. 101. 

ln the cate of K. and the inhabitants of Velbect, M. 
14 C. 2, A mandamus was granted, ſuggeſting that there 
ae ſeveral houtholders and farmers inhabiting and reſiding 
within the village of 7/elbeck, able to provide for the poor; 
and therefore commands the juſtices to appoint overſeers- 
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of the poor. To this it is returned, that Melbect is ex. 
traparochial, and is not, nor ever was reputed to he 1 
village or townſhip, and therefore they cannot appoint 
any perſons to be overſeers. And upon argument this 
was held to be a good return. For though it doth not 
anſwer the ſuppoſal of the writ, as to there being ſeveral 
ſubſtantial houſholders and farmers ; yet it anſwers the 
point in the 13 & 14 C. 2. c. 12. by faying it is no town. 
ſhip or village, or reputed as ſuch : and it is to ſuch places 
only that we can ſend a writ. Str. 1143. 

T. 3G. 3. K. v. Shovler and Atter. Two juſtices ap- 
point Thomas Shawler and John Atter overſeers of the poor of 
the townſhip or village of Haugh. The ſeſſions, upon ap. 
peal, confirm the appointment, and ftate ſpecially, that it 
appears to them, that the ſaid place called Haugh conſiſts cf 
a capital meſſuage, in which Thomas Shawler in the ſaid ap- 
pointment named, with all his family, dwells ; and of 
two ſmall ancient cottages ; and of one other {mall cot- 
tage lately built ; (all which cottages are let, along with 
the ſaid capital meſſuage and the farm thereunto belong- 
ing, to the ſaid Thomas Showler;) and of another tenement 
part of the ſaid capital meſſuage; and all of them inhabited 
by families; and that one of the cottages is inhabited by 
the ſaid 7ehn Atter, who is a day labourer, and his 
family; and another of the faid cottages is inhabited by 
another day labourer, and his family; and the other of 
the ſaid cottages is inhabited by a ſhepherd and his family; 
and the tenement, part of the ſaid capital meſſuage, is 
inhabited by a poor widow and her five children: All 
which occupiers of the ſaid cottages, and of the ſaid tene- 
ment part of the ſaid capital meſſuage, are under-tenants 
to the faid Thomas Shotoler.—— It was moved to quaſh 
theſe orders, for that the facts ſtated ſhew, that this place 
is neither a townſhip nor a village. And the court 
were clearly and unanimouſly of opinion, that both theſe 
orders ought to be diſcharged. Lord Mansfield obſerved, 
that by this method a place might be made into a village, 
which in fact was not ſo; and the inhabitants of it might 
by this contrivance withdraw themſelves from contribut- 
ing towards the ſupport of the poor of their pariſh, Bur. 


| Mansf. 1391. 


Pour, three, or two] In the caſe of K. and Harman, M. 
13 C. 2. An appointment of five overſeers was thought 
to exceed the direction of the ſtatute; but inaſmuch as 
the 13 & 14 C. 2. impowers the juſtices to appoint two 
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« more (indefinitely) in townſhips or villages, and it 
hath been the cuſtom in large pariſhes to appoint more 
than four, the court would not quaſh the appointment. 
&f. C. V. 2. 148. | 

But in the caſe of the King againſt Loxdale and others, 
H. 30. G. 2. on a rule to ſhew cauſe why an appointment 
of f've overſeers for the pariſh of St. Chad in Shrewſhury 
ſhould not be quaſhed, it being objected that this appoint- 
ment was not warranted by the ſtatute of the 43 Eliz.— 
By lord Mansfield chief juſtice : Upon reading the caſe 
of the King and Harman, I find it was preſſed in that 
caſe, that the uſage had been for more than four overſeers 
to be appointed; and Sir John Strange was inſtructed to 
argue it upon that head, on this maxim, that communis 
error facit jus. In the printed caſe of the King and Har- 
man, it is faid, the court refuſed to quaſh the order, 
But this is a miſtake. Being deſirous to know the uſage 
in a variety of pariſhes, we deſired the agents to inquire 
what had been the uſage in the large pariſhes in London 
and Weſtminſter, and more particularly with reſpect to the 
different pariſhes in Shrewſbury. The reſult is, in Shrew/- 
bury it appears there are four pariſhes, in which the num- 
her of overſeers has never exceeded four ; but the pariſh 
of St. Chad, in which the preſent diſpute ariſes, has five 
for one year only : In the pariſh of St. Andrew's, Holborn, 
there are eight overſeers ; but then there are three divi- 
hons there, and overſeers for each; and orders of re- 
moval are made from one diviſion to another: In St. 
Giles's,” eight overſeers; but in 1756, only four were ap- 
pointed by the juſtices, and four more ſerve voluntarily as 
dfiſtants: In other pariſhes no more than four. This 
account that has been given us is very ſatisfactory, for it 
lays the uſage out of the caſe, and proves it to have been 
tie contrary way. This brings me to conſider what are 
the authorities and judicial precedents in this caſe. And 
this ſeems to be quite a new and original caſe, on which 
there has never been any judicial opinion given. There 
never was any doubt till the caſe of the King and Harman; 
and there the court gave no determination on the validity 
of the appointment, as appears by the rule “ and the court 
Will further conſider of the order.” The caſe of the 
King and Beſſand, H. 18. G. 2. was very different from 
this; there it was impoſſible to have more than one over- 
ſeer, But there was no judicial opinion in that caſe, fo 
that neither of theſe two caſes hath any determination ex- 
tending to the preſent caſe. This caſe therefore being an 


2 one, it muſt be determined on the true conſtruc- 
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tion of the ſtatute of the 4.3 Eliz. which may be called, 
The great conſtitution of the ſyſtem of law concernin 
the poor. To incline the court to conſtrue this act with 
2 latitude, two other clauſes have been mentioned, that 
have been held merely directory: One is, with reſpect to 
the time of appointing ; now the preciſe time is not of 
the eſſence of the thing, where third perſons, and inno- 
cent ones, are affected. As in the caſe of the town of 
Launceſſon, 1 RolPs Ar. 513. An appointment after the 
time was held to be good, rather than defeat the intent 
of the charter, and leave the corporation deſtitute of x 
magiſtrate. by another conſtruction. So in the caſe of the 
King againſt Sparrow and others (Str. 1123.) where the 
overſeers were appointed more than a month after Eaſter; 
and to have ſaid in that cafe, that there could not have 
been an appointment after the time, would be to ſay, 
that there is no remedy for the neglect of the juſtices to 
appoint within the time. The other clauſe is, to be no- 
minated by the juſtices in or near. This is a looſe inde. 
finite expreſſion. If a juſtice lives 20 miles off, if there 
is none nearer, he muſt be ſaid to be near. It is a word 
of relation. I do not ſee how this clauſe could be con- 
ſtrued otherwiſe. And though ſome part of the act ſhould 
be conſtrued to be directory, yet it cannot from thence 
be inferred that the whole is ſo. It is a rule of conſtruc. 
tion, that where perſons as juſtices, commiſſioners, or the 
like, have a ſpecial authority by ſtatute, they have no 
power but under that ſtatute ; and if the thing is done 
otherwiſe, and not agreeable to the ſpecial authority, it 
is void. There is no room for the diſtinction, that there 
muſt be negative words to circumſcribe the power. It 
was faid at the bar, that if a man has a power originally, 
and an act of parliament gives him ſomething leſs than he 
had before; there, without negative words, the act will 
not take away that which he had before. But it can ne- 
ver be neceſlary for the act to ſay a man ſhall not do what 
he could not do before. "The meaning of the legiſlature 
was not to leave the juſtices an abſolute diſcretion, but 
to confine their diſcretion not to exceed four, nor to ap- 
point leſs than-two. There is another rule of conſtruc- 
tion : Where there are at different times different ſtatutes 
made concerning the ſame matter, though ſome of them 
ſhould be expired, and not referred to by the ſubſequent 
ſtatutes ; yet being in pari materia they ſhall all be taken 
together and conſidered as one ſyſtem of that branch of 
politive law, and giving light to one another, This has 
been ſo determined of the diſabling ſtatutes 2 
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eaſes by eccleſiaſtical perſons; ſo the ſtatutes relating to 
bankrupts, ſome of which are temporary, are in par! ma- 
tria, and ſhall be taken together. Thus all the ſtatutes 
fince the reformation concerning the poor, I conſider as 
z new body of poſitive law, and they muſt be taken tos 
gether. By the 30 Eliz. c. 3. four overſeers were to be 
pointed, and there was no latitude at all. If the queſ- 
tion had ſtood upon that ſtatute, the juſtices could not 
appoint a greater number. There is a late inſtance ; By 
the Britiſh muſeum act, 26 C. 2. c. 22. the truſtees, or 
the major part of them, were to do certain acts. It was 
found impoſſible to get the major part of them together, 
and they were forced to apply for a new act, 27 G. 2. 
t. 16. giving power to the major part of the truſtees then 
preſent, not leſs than ſeven, to do thoſe acts. It is plain 
to me, that in making the 43 £7z. the legiſlature had 
the 39 Elix. under their contemplation. They refer to 
it; and the 43 Eliz. was not to commence till the 
Eafter following. The 39 Elz. expired with the ſeſ- 
fon in December: They therefore continued the 39 
Eliz. till the Eaſter following. This clearly accounts 
for the expreſſion four, three, or two; rather than two, 
three, or four; (for there is a great difference between 
theſe two expreſſions;) and points out to a demon- 
ſttation what the legiſlature meant. Pariſhes were not 
ſo populous then; and four were thought too many; 
and therefore the 43 Eliz. gives a latitude to appoint 
fewer, and directs the juſtices to be governed by the 
greatneſs or ſmallneſs of the pariſh. It has been con- 
tended, that the 13 & 14 C. 2. is a legiſlative expoſition 
of the 43 Elix. I do not ſee that that ſtatute will vary the 
queſtion one way or the other. That ſtatute is to make 
each townſhip in the nature of a ſeparate pariſh; and ſays, 
that two or more overſeers ſhall be choſen in each town- 
ſhip. J liftened for a caſe to ſhew that in theſe townſhips 
they could appoint five. Upon enquiry, it does not ap- 
pear that more than two have been appointed. I he ſta- 
tute of C. 2. refers you, as to the appointment, to the 
ſtatute of the 43 Eliz. by expreſs words, and this refer- 
ence is the ſame as repeating the ſtatute, It was obſerved 
that there has been a great latitude in the conſtruction of 
C. 2. that is, that it hath been extended to counties not 
therein named. But it would have been abſurd to ſay, 
that that ſtatute reciting an inconvenience in Wales, 
ſhould extend to ſome other place only. The ftatute 
made in the year 1740, for the pariſh of St. Martin's in 
tie Fields has great hs 4 with me. This proceeded 
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from a conviction in thoſe that applied for the act, that 
they could not appoint more than four. It ſhews that 
the parliament thought it was a real doubt, and that they 
thought it neceſſary that there ſhould be a boundary; for 
they have not left it at large, but confined the pariſh 
not to exceed nine overſeers. There are two acts which 
paſſed after the cafe of the King and Harman and the act 
for St. Martin's pariſh, in the 17 G. 2. to remedy ſome 


inconveniencies relating to the Overſeers, with regard to 
rates and other matters; and yet they make no alteration 


in the number of overfeers. In the pariſh of St. Clement 


Danes, they have reſtrained themfelves to four ever ſince. 
And the preciſe number is not immaterial, as was faid at 
the bar, either to the parties themſelves, for it is a bur- 
thenſome office, and the more there are at the fame time, 
the quicker will the rotation be; or to the pariſhes for 
whom they are truſtees, for a truſt is not the better diſ- 
charged by a greater number than by a few. There may 
be more expence ina larger number. They may be obliged 
to divide themfelves into ſeparate quorums ; which is no 
immaterial conſideration to the perſons with whom they 
are to act. If five may be allowed, there will be no 
boundary, and then there will be great inconveniencies. 
Upon the whole, the words are preciſe ; and the uſage, 
which alone occaſioned my doubt, turns out the other 
way. his appointment is not warranted by the 43 Ell. 

Mr. juſtice Deniſon was of the ſame opinion. He 
faid if this had been a matter of doubt, it is ſtrange that 
it ſhould never have come before the court before the caſe 
of the King and Harman, in the 13 G. 2. In that caſe 
they did not quaſh the appointment, for the ſake of the 
poor of that particular pariſh, This is an original crea- 
tion of the juriſdiction for the maintenance of the poor, 
The number of overſeers is the eſſential part of the con- 
ſtitution. Where a juriſdiction is created by ſtatute, you 
cannot vary from it. This office is partly miniſterial and 
partly judicial. The ftatute of 13 & 14 C. 2. is tied up 
according to the rules of the 43 Eliz. and one of the rules 
is the reſtraint. As it has reſted ſo long, I am of opi- 
nion an appointment of five overſeers cannot be warrant- 
ed,—By Mr. juſtice F:/ter : J never had a doubt. The 
court has gone hitherto upon the prudential reaſon of not 
overturning the rates of ſo many pariſhes. In queen H- 
zabeth's time there were no large and populous pariſhes in 
great towns and cities. There were indeed pariſhes of 
large extent in the country ; but they are provided for by 
the 13 & 14 C. _ If any inconveniencies _ are 
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having too few officers in particular pariſhes, you muſt 
apply to parliament. It would produce confuſion to 
have more officers. The 43 Eli. is the firſt ſtatute now 
in force, but not the firſt which provided for the poor. It 
does little more than make the 39 Eliz. perpetual. And 
there were ſeveral ſtatutes before that. By Mr. juſtice 
IVilmet: The circumitance that made me doubt was, the 
notion of an uſage to have more than four overſeers in 
large pariſhes. The words of the act are fo ſtrong, that 
had the uſage been otherwiſe, I ſhould have doubted whe- 
ther that could have controuled them ; but the uſage being 
to appoint but four, it furniſhes a ſtrong argument. And 
the act for St. Martin's is a ſtrong inſtance of the ſenſe of 
the legiſlature. The parliament finding two parochial 
officers, to wit, the churchwardens, added others for the 
parochial adminiſtration, The 43 Eliz. relaxes the 39 
Eliz. and gives a diſcretion within the number four. In 
the 18th clauſe, with reſpect to the iſland of Fowlneſs in 
Eſerx, a power is given to the juſtices, to appoint ſuch 
a number of overſeers as the exigencies of the place ſhall 
require ; which ſhews, that where the legiſlature meant 
an indefinite number, they have expreſſed it. In general, 
it would be inconvenient to have an indefinite number 3 
it would not leſſen the burden; nor would the pariſh have 
a greater ſecurity, for each man is anſwerable only for 


the money he receives, and accountable for his own acts 
only. M. S. 


Sub lantial houſholders there) M. 20 G. 2. Caſe of the 
overſeers of Meobly in Herefordſhire. There were two ſets 
of overſeers appointed, and both quaſhed ; one, becauſe 
the perſons appointed were deſcribed only as principal in- 
babitants, inſtead of purſuing the words of the ſtatute 
which are, ſabſtantial houſbelders: And the other, becauſe 
it only called them ſubſtantial houſholders, without add- 
ing there, or in the pariſh; and this too was not in the 
body of the appointment (as it ought to be) but only in 
the direction at the foot of it. Str. 1261. 

And abundance of other orders have by the court of 
king's bench been quaſhed from time to time, for not 
ſetting forth that the perſons appointed were ſubſtantia] 
houſholders. | 
And it ſeems not to be ſufficient that the party appointed 
is an inhabitant for part of the year only, but he ought to 
de generally reſident there; and therefore the court of 
king's bench ſeemed to diſcountenance a pariſh in chuſing 
a citizen of London, who only reſided with them in the 

| | 3 ſummer, 
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ſummer, to be overſeer; but the order being bad in other 
reſpects, no judgment was given upon this point. Cartz. 


5 161. K. and Moor. 


It ſeemeth that a woman (though a ſubſtantial houſhold. 
er) ought not to be appointed overſeer; but the point 
was not directly determined. The caſe was this: A mar. 
damus was moved for to the juſtices to nominate two ſuh. 


| Nantial houſholders to be overſeers of the poor of the 


pariſh of Chardſtock in the county of Dorſet; and there 
was an athdavit, that at a meeting of the pariſh after Eaſter 
laſt, a man and a woman were elected overſeers, and at 
a meeting of the juſtices they approved of the man, and 
refuſed the woman, as being an unfit perſon to ſerve as 
overſeer ; and the old overſeers refuſing to nominate any 
other, the juſtices approved of the man only. By Powe 
J. A woman is nog to be an overſeer of the poor, and 
there can be no cuſtom in a pariſh to put her in, becauſe 
of her being an houſholder. And Parker Ch. J. directed, 
that the pariſh ſhould apply to the juſtices to have another 
nominated, and if they refuſed, then to apply to the court 
for a mandamus the next term. E. 10 An. 16 Viner. 418. 
Whether a juſtice of the peace, may be appointed over- 
ſeer, ſeemeth not to have been determined. By the tenor 
of the following report, it ſeemeth to be in a great mea- 
ſure diſcretionary in the juſtices appointing, and in the 
ſeſſions upon an appeal, to determine whether he is a fit 
perſon or not. H. 30 G. 2. Rex v. James Gayer, eſquire. 
Two juſtices appointed Mr. Gayer to be overſeer of the 
poor of the pariſh of Rockbear in the county of Devin. 
The ſeſſions, upon appeal, vacate the appointment; ſetting 
forth, that it appearing to them that he was then an at 
ing juſtice of the peace for the ſaid county, and allo a 
lieutenant of marines in his majeſty's ſervice on half pay, 
and that there are other ſufficient ſubſtantial houſholders 
within the ſaid pariſh for the doing ſuch office, they there- 
fore vacate and make void the appointment of the faid 
James Gayer. On a rule to ſhew cauſe, the counſel on 
both tides went into a long argument, whether the reaſons 
given were ſufficient; particularly whether the offices ot 
juftice of the peace, and of overſeer of the poor were com- 
patible, and whether the ol jection could be removed by 
appoi. ting a deputy overſeer, if it could, then, whether 2 
Juſtice of the peace was liable to be appointed overſcer, in 
order to his executing the office by deputy.— By lord 
Mansfield Ch. J. The general queſtions concerning the 
incompatibility of offices, and the power of appointing 
deputies, are of a very large compals indeed; but the — 
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ſent queſtion ſeems to me to turn in a very narrow ſpace. 
The ſeſſions, upon an appeal, have a right to exerciſe the 
fame latitude of diſcretion, in judging who are fit to be 
nominated overſeers, as the two juſtices had. They have 
given their opinion that Mr. Gayer was not a proper per- 
ſon to be appointed overſeer. They are not obliged to 
give any reaſon for their opinion; becauſe the legiſlature 
has intruſted them, upon an appeal, with the power or au- 
thority of appointing overſeers, If they had given no rea- 
ſon, their order had undoubtedly been good, We muſt 
have preſumed that they acted upon proper grounds, It is 
true, that where the whole reaſon is ſet out, and is clearly 
wrong; we may, and ought to quaſh an order manifeſtly 
made by miſtake, upon an erroneous foundation. But 
then the bad reaſon given, muſt appear to have been their 
only inducement. If there may have been other grounds, 
they ſhall be preſumed ſufficient; and the order ought 
not to be ſet aſide, becauſe ſome of their reaſons, unne- 
ceſſarily given, appear to be bad, There was no neceſſity 
for appointing Mr. Gayer. The ſeſſions ſtate, that there 
were other ſufficient ſubſtantial houſholders within the 
pariſh, They might think Mr. Gayer, under all the 
circumſtances, improper unneceſſarily to be appointed, 
His being an acting juſtice of the peace, and a lieutenant 
of marines, might be two circumſtances which weighed 
among others. But it doth not follow, neither is it ſaid, 
that they looked upon both or either of theſe reaſons, as 
an exemption from being appointed, or a difability to 
ſerve the office of overſeer; and that they vacated the 
warrant of two juſtices as illegal upon that account, 
The execution of a diſcretionary power, where it is not 
neceſſary to give a reaſon, ought to be ſupported, unleſs 
the whole reaſon is ſet out, and manifeſtly wrong. Here, 
the whole reaſon, upon which the ſeſſions acted, is not 
given, They ſay there were other perſons qualified. 
duppoſing Mr. Gayer liable to ſerve the office, they might 
think him not ſo proper as many others. And therefore 
we are not obliged to ſay, that the whole reaſon they 
went upon is bad; allowing (for argument) that there 
aroſe no legal objection to the appointment of Mr. Gayer : 
Which, I think, there is no occaſion now to examine, — 
Mr, juſtice Deniſon concurred, and ſaid, They were not 
obliged to give any reaſon at all; and if it be only an 
imperfect one, we ought not to quaſh their orders. We 
will intend every thing in favour of the juſtices, in their 
orders, Now here, the reaſon doth not appear to be 
a wrong reaſon ; It is enough, that they judged him an 
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improper perſon to be overſeer. And by the court 
unanimouſly, the order of ſeſſions was confirmed, gif. 
charging Mr. Gayer from being overſeer. Burr. Mangf, 


245: : 
y the 2 G. 3. c. 20. No perſon ſerving for himſelf 
as a private man in the militia, ſhall during the time «f 
ſuch ſervice be liable to ſerve as overſeer of the poor. [But 
the act provides no exemption for the officers. ] 

By the 18 G. 2. c. 15. Freemen of the corporation of 


ſurgeons in London, are exempted from the office of oyer- 
ſeer of the poor. 


To be nominated yearly in Eaſter week] E. 13 G. K. and 
Cleriemwell. The court ſeemed to think an appointment 
of overſeers on a Sunday, to be a good appointment ; for 
it may be in Eaſter week, and this is the firſt day of the 
week, But the caſe was determined upon another point, 
becauſe they were not ſaid to be ſubſtantial hauſhalders. Fo- 
ley 4. | 


In the caſe of X. and Butler, E. 8 G. 3. Lord Mani 


feld aſked, whether there had been any determination 


that an appointment on a Sunday was good ? Mr. juſtice 
Ajton ſaid, he had a note from Mr. juſtice Bathurſt, of 
the ſaid caſe of K. and Clerkenwell, that an appointment 
made on Eaſter Sunday ſhall be good, it being a work of 
charity, But lord Mansfield ſaid, notwithſtanding that 
reaſon, I ſhould think, that an appointment on a Sunday is 
prima facie clandeſtine and void. Black. Rep. 649. 

T. 14 C. 3. K. and the overſeers of Bridgewater, Upon 
ſhewing cauſe why ſeveral appointments of overſeers ſhould 
not be quaſhed, the caſe appeared to be a conteſt between 
two adverſe ſets of borough juſtices. Each ſet met before mid- 
night of Eafter-even, and each began making their appoint- 
ment of overſeers the inſtant the clock had ſtruck twelve; 
and ſo kept on renewing the ſame appointments for an hour 
or two, But one ſet of them made a freſh appointment 
at eight o' clock on the Sunday morning, ſuppoſing that 
there might be a conteſt concerning the priority of thoſe 
appointments which were made ſoon after midnight, and 
perhaps all of them bad. On ſhewing cauſe, ſeveral caſes 
were cited to prove the appointments good. But by lord 
ATnsfield; The conduct of the juſtices in this caſe is 2 
ſhamefu] proſtitution and abuſe of their office for election 
purpoſes; and I wiſh any perſon could be found who 
would undertake to profecute both parties. It would have 
been more for the intereſt of either ſide, to have waited 
tor a legal appointment on the Monday, I do not * 
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that there is any authority which ſays, that an appointment 
made on a Sunday is good; but it certainly is not a day for 
ſuch purpoſes as theſe, and therefore I will not give my 
ancion to any of the appointments, Let all the appoint- 
ments be ſet aſide, and a mandamus be directed to the juſ- 
tices to make a new appointment; and let the mayor give 
two days notice of the time and place of meeting for ſuch 
appointmen.. The other two judges concurred. Cowper. 


139. 
Or within one month after Eaſter] H. 13 G. 2. X. and 


Harrow. Upon a rule to ſhew cauſe, why the appoint- 
ment of overſeers for the town of Ipſtvich ſhould not be 
quaſhed, the objection was, that the juſtices, upon a man- 
Jamus directed to them, had appointed overſeers, but that 
it was not within the month after Eaſter, but afterwards, 
and that conſequently the appointment was void. But by 
Lee Ch. J. who delivered the opinion of the court; as the 
juſtices are puniſhable by the act for not doing their duty, 
it woyld be a very hard conſtruction to make the appoint- 
ment itſelf void, for it would ſubject the pariſh to very 
great inconveniences, for a thing which is not in their 
power to prevent. To interpret an act of parliament, we 
muſt confider the miſchief to be remedied, the remedy pro- 
vided, and the true reaſon of that remedy. In this caſe, 
the defeCt is, the want of a proper officer to take care of 
the poor. The remedy is, that the juſtices Thall appoint 
overſcers, and that within ſuch a time. Now the juſtices 
have neglected their duty, in not appointing overſeers 
within the proper time, and by the act have forfeited 5 1, 
but that doth not make ſuch appointment void. Were the 
expreſs direction of the act, that they ſhould appoint in that 
and no other time, it would be otherwiſe ; but here the 
ſtatute is only directory, and a penalty inflicted on the juſ- 
tices for not following ſuch directions. 2 S/. C. 140. 
dr, 1123. 


Under the hand and ſeal 4 two or more juſtices] M. 13G. 
Chilmerton and Flagg. The ſeſſions appointed overſeers: 
but the order was quaſhed by the court of king's bench, 
becauſe the ſeſſions have no original juriſdiction in that caſe 
by the ſtatute. 1 Seſſ. C. 260. Foley. 7. 

And the reaſon is, becauſe the ſtatute gives a power of 
appealing to the ſeſſions againſt the order of appointment; 
which power by this means would be taken away. 


In 


329 


. 7 LEY = —_ 8 — 4 i ha 
— —— : — — — - — - —_—— 


| 
| 
iſ 
4 
41 
bi 
18 
1 
1 
2 
Fr 
1 


330 


Poo2, (Overſeers.) 
In or near the pariſh or diviſion] M. 13 G. 2. K. and 


Sparrow. An appointment of overſeers, not mentionin 


the juſtices to be of the diviſion, was held to be good 


enough ; for that the words in this caſe are only directory, 
2 Seſſ. C. 140. | 

In ſome of the ancient ſtatutes, not now in force, 
particularly the 22 H. 8. c. 12. the juſtices were required 
to divide themſelves, for the better execution of the regu. 
Jations concerning the poor. And thence came the clause 
in the ſubſequent ſtatutes, that the juſtices of the divifun 
were to do ſuch and ſuch things. But as there is no lau 
at preſent which requires them to divide for the aforeſaid 
purpoſes, there is properly no diviſion in the ſenſe which 
the ſtatutes intended; and conſequently it cannot be ne. 
ceſſary to ſet forth now, that the juſtices are in or near th 
diviſion. 


And many other counties in England and Wales] 7. 
27 C. 2. in the caſe of &illington and Norton, it was held, 
that although other counties in general are here mentioned 
in the recital; yet the ſtatute doth not extend to any other 
counties but thoſe expreſsly named, none others being ſpe. 
cified in the enacting part. 2 Lev. 142. 

But afterwards, in the caſe of Dolting and Stokeland, H, 
11 An. It was held by the whole court, that by reaſon of 
the words [and many other counties in England and Wales] 
the act is genera], and extends to other counties than thoſe 
named in the act, otherwiſe it would not extend to one 
county in Wales. Foley 98. 

And in the caſe of Clifton and Churcham, H. 12 G. 2. 
It was adjudged, that the act extendeth to all counties, 
being equally beneficial to all; and that the counties there 
ſpecified are mentioned only as inſtances. And Lee Ch.]. 
ſaid that ſo it was determined, upon great debate and con- 
ſideration, in the aforeſaid caſe of Dolting and Stokeland; 
which caſe hath been ever ſince adhered to. Andrews. 314. 


By reaſon of the largeneſs of the pariſhes cannot reap tht 
benefit 2 * 43 12 T. 27 & 28 G. 2. X. and 
the juſtices of Middleſex. On a rule to ſhew cauſe why a 
mandamus ſhould not go to compel the juſtices to appoint 
overſeers for the townſhip of Kentiſh Town, it appeared by 


the affidavit that this pariſh hath always had two overſeers: 


That a rate has been made as one rate for the whole pa- 

riſh : That. their appointments have been for the whole 

pariſh, but that each overſeer had collected and paid within 

his own diviſion ; and if at the end of the year _—_ 50 as 
ur 
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ſurplus in either of their hands, it is ſo much of it paid 
over into the hands of the other overſeer as to make them 
both equal: That they have one workhouſe ; one overſeer 
looks over it one week, the other the next. It was ob- 
ected to this rule, that this ſeparate appointment would 
liſmember the pariſh, which has been united to this time: 
That when the 4.3 Flix. was made, and before the 13 & 14 
C. 2. every pariſh maintained its own poor: That the 13 
& 14 C. 2. was made to accommodate large pariſhes, 
where ſome parts lay at a great diſtance from others ; and 
it was neceſſary for their convenience to. have an increaſe 
of officers : If that ſtatute were to extend to all towns, 
pariſhes, and vills, the populous parts of the pariſhes would 
be moſt burdened, and the out-parts of them and the 

ateſt extent of lands would be in a great meaſure ex- 
cuſed: To intitle the petitioners to what is now prayed, 
it ſhould be ſhewn that they are ſuch a pariſh as can- 
not receive the benefit of 43 Eliz. without the aid of 13 


14 C. 2.: It is not ſworn that two overſeers are not 


ſufficient : It doth not appear, that this vill of Kentiſh Town 
is a diſtinct vill or townſhip; ſo it is not brought within 
the 13 & 14 C. 2.—— It was anſwered, That this writ of 
mandamus determines nothing of itſelf, but is a means of 
trying this fact, and that the juſtices may try the ſpecial 
matters: That this is ſo Kron? as a pariſh that it requires 
more attendance than any in the northern parts which are 
ſpecified in the act. By the court: If this is a caſe 
that falls within the 13 & 14. C. 2. a mandamus is a writ 
of right, and the court muſt grant it. It has been deter- 
mined, that this ſtatute is not to be confined to the coun- 
ties mentioned in the ſtatute. Kentih Totun has never been 
conſidered as a ſeparate diviſion ; and the overſeers have 
been uſually appointed for the whole pariſh. What is de- 
clared from the affidavit ſhews, that they can do very well 
under the 4.3 Eliz. without calling in aid the 13 & 14 
C. 2. for they have two overſeers, and the methods they 
have uſed to collect their rates, and to take care of their 
poor, is very juſt and reaſonable. To bring this within 
the ſtatute, they muſt ſhew this to be a diſtinct vill or 
townſhip. We expected they would have ſhewn that they 
had ſeparate overſeers, maintained their poor ſeparately, 
and had a ſeparate rate, —And the rule for a mandamus was 
diſcharged, Bolt. 17. 

H. 5 G. 3. Peart & W:ftgarth. On a ſpecial verdict at 
the Durham aſſizes, it was ftated for the opinion of the 
court, That the pariſh of Stanhope, from the 43 Eliz. to 
theg E. 1. had one joint appointment of overlecrs of the 
| | poor 
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quarters or diſtricts within the ſaid pariſh : That the (aid 


four diſtinct and ſeparate townſhips or villages within the 
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poor of the ſaid pariſh z and during all that time, the poor 
of the ſaid pariſh were jointly relieved and maintained þ 
intire and general rates upon the whole pariſh : That 
during the time above-mentioned, there were four church. 
wardens, and four overſeers of the poor ; which four over. 
ſeers were reſpectively nominated out of each of the four 


pariſh is 20 miles in length from eaſt to weſt, and 8 mile 
at a medium in breadth : That in the g G. 1. at the ge. 
neral quarter ſeſſions for the county of Durham it was or. 
dered, that the ſeveral townſhips within the ſaid parif 
ſhould maintain their poor ſeparately ; and from that tine 
there have been ſeparate appointments of overſeers for each 
of the ſaid four quarters or diviſions. The caſe further 
{tated, that orders of removal had from time to time been 
made ſince the q G. 1. for the removal of poor perſons 
from one of the ſaid quarters or diſtricts to another, and 
appeals made by one quarter againſt another, concerning 
orders of juſtices relating to the poor of each. The queſ- 
tion was, Whether the ſeveral places or diſtricts were one 
entire pariſh, townſhip, or village; or whether the aid 
ſeveral places, being ſo divided as aforeſaid, conſtituted 


13 C14 C. 2. c. 12. Againſt the diviſion it was ar- 
gued, that in order to intitle themſelves to a diviſion it 
muſt be ſhewn, that the pariſh was ſo large, that they 
could not otherwiſe have the benefit of the 43 Eliz. c. 2. 
To prove this, was cited the caſe of the King againſt the 
juſtices of Middleſex, relating to the inhabitants of St. Pan- 
cras and Kentiſh Town, Tr. 1754. That in this caſe there 
are no facts to warrant this diviſion. The ſeſſions had no 
power to make it. Neither the ſeflions nor this court have 
power to make a diviſion, but upon facts which ſhew the 
pariſh to be ſo large that it cannot have the benefit of 
the 43 Eliz. It ſhall be preſumed, that the act may be 
put in force, unleſs the contrary appears. That the truth 
of the matter in this caſe was, that the rich part of the pa- 
riſh wanted to ſeparate themſelves from the poor part, and 
throw the burden upon them. On the other hand, it 
was argued, that although it is ſtated, that this pariſh was 
one intire pariſh from the 43 E1:z. till the ꝙ G. 1. yet its 
alſo ſtated, that there were four churchwardens and four 
overſeers, one out of each quarter. As to the caſe of the 
King againſt the Juſtices of Middleſex, relating to the in- 
habitants of St. Pancras, the mandamus was denied to ap- 
point overſeers for the north diviſion of Kentiſh Town, be- 
cauſe it appeared, that the pariſh cox/d reap the „ 
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ö it did not appear that the north diviſion 
the 43 ——— rye — or vill. In the preſent 
p pogo of ſeſſions has been acquieſced under for 
—_— ears, during all which time ſeparate overſcers 
3 pointed, ——By lord Mansfield and the 49 1 
5 oley of this law of the 13 & I4 C. 2. _—_ = 
= It went upon a wrong principle. The divi _ 
en rather to be inlarged than diminiſhed. As to the 
. itſe:f: It ought to appear, that there _ — 
yy 1: in the pariſh to have the benefit of the act o 
uy flir Now here, no ſuch inability appears; but 
* She en for a great number of years. So that 
4 no foundation for the diviſion. The acquieſcence 
_ was upon a falſe notion, that the ſeſſions had ſuch 
= - : Which they had not. And there is no 3 
— in ſetting right this wrong uſage which has obtaine 
= ears. Here the foundation is wanting. There- 
1 ought to appoint overſeers for the whole pariſh. 
pe 2. 25 the inhabitants of Uttaxeter. On a rule 
to * cauſe, why an order 3 _—— — 7 

l overſeers of the poor l 
— Sacks other diviſions of the pariſh of * 
in Staffordſhire, ſhould not be quaſhed, it _— | 3 
the ſpecial caſe ſtated by 8 . — e 

is five miles in length and hv l „a 
— * 2 That the ſaid Rr 
re one intire pariſh : That ever ſince the year 1943, A ey 
have had ſeparate — GO K * 
nl townſhips within the ſaid parifh ; but _ | 

jointly relieved and maintained the poor in 
ind * pariſh but mex that on = _ 
intai hem ſeparately in the fey livi- 
3 2 1 1 of the cider of ſeſſions, it was ar- 
oved, that it appears from the facts found by the = 
eaſe, that the pariſh hath not had the benefit of the ſtatu 
of 43 Eliz. ſince more than four overſeers had e- 2 
pointed ever ſince the year 1643, and that — am = 5 
authorize the appointing more than four. ju wy _— 
{er ſaid, Ought it not to have been ſtated in the " e, 1 
ſubſtantive fact, that the pariſh had not had the _ gu 
the 43d of Elizabeth? Unto which it was anſwered, a 
If enough is clearly and explicitly ſtated, to ſhew : - 2 
the truth, the court will infer it without an _ x 11 
ing, for the purpoſe of ſupporting the order. . — _ 
with regard to orders of ſeſſions is the reverſe of w 
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them; but an order of ſeſſions is preſumed to be right 
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tains in the caſe of convictions. The court preſumeg 
againſt convictions, unleſs facts appear ſufficient to ſuppor 
une 
leſs the facts ſtated prove it to be wrong. On th 
other hand, in ſupport of the rule for quaſhing the orders 
it was inſiſted, that the caſe of Peart and Meſtgarth is & 
rectly in point, and that it is clearly eſtabliſhed by that 
caſe, that unleſs the ſeſſions expreſsly ſtate that the pariſh 
hath not had the benefit of 43 Eliz. the court will preſume 
that it has: That the ſtatute of C. 2. mentions largene 
as the only reaſon for a diviſion, and the caſe of Pur; 
and Y/e/tgarth ſhews, that the pariſh of Uttoxeter is not too 
large ; for there, the pariſh of Stanhope appeared to he 
twenty miles long, and yet it was not to be divided, and 
Uttoxeter pariſh is only five miles. —— Lord Mansfield ſtop. 
ped the other counſel on the ſame ſide, and faid, The caſe 
of Peart and W:/tgarth decides the queſtion. It muſt ap. 
pear to the court that there was a diſability to reap the be. 
nefit of the ſtatute of 43 Elix. Here the contrary appears, 
Tho? there were ſeparate overſeers, there was a joint 
maintenance til] 1730. The acquieſcence of the pariſh for 
a number of years will not alter the law. The caſe of 
Peart and Meſtgarth was well conſidered. The court 
thought the ſtatute of C. 2. proceeded upon a bad prin- 
Ciple of policy, for that large diſtricts for the purpoſe of 
maintaining the poor are much to be preferred to ſmall 
ones. And the order of ſeſſions, and the four appoint- 
ments of overſeers, were quaſhed. Douglas. 332. 


Within the ſeveral and reſpective townſhip and village] 
T. 10 G. 3. Kirkby Stephen and Wharton. The pariſh of 
Kirkby Stephen is a large pariſh, conſiſting of ten different 
townſhips, who maintain their reſpective poor, and have 


| ſeparate overſeers. The townſhip of Kirkby Stephen and 


the townſhip of IM Parton are two of theſe ten townſhips. 
The pauper William Greer was removed from Newport by 
an original order directed to the officers of the pariſh of 
Kirkby Stephen, and adjudging his ſettlement to be in that 
pariſh, and removing him to that pariſh ; and was brought; 
together with this order, by the overſeers of Newport, and 
delivered to the overſeer of the townſhip of Kirkby Stephen. 
But neither the pariſh of Kirkby Stephen, nor the townſhip of 
Kirkby Stephen, appealed from the order; and the pauper 
remained in Kirkby Stephen, and was maintained by a ſiſter 
in the townſhip of Kirkby Stephen, for near a year and an 
half; when, his ſiſter dying, he aſked relief of the town- 
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ſhip of Kirkby Stephen ; who thereupon got him removed 

by an order of two juſtices to the townſhip of Wharton. 

Which order was quaſhed upon appeal, ſubject to the opi- 

non of the court of King's Bench, upon the above recited 

tate of the caſe. It was moved to quaſh the order of ſeſ- 

ſons, and urged that the townſhip of Kirkby Stephen was 

not precluded from diſputing the ſettlement with another 

townſhip in the ſame pariſh. The firſt order of the two 

juſtices removes from Newport to the pariſh of Kirkby Ste- 

blen: And the pariſh, *tis true, have not appealed againſt 

it, But the pariſh at large conſiſts of ſeveral townſhips :; 

Which ſeveral townſhips are not affected, as between one 
and another of theſe particular townſhips, by the non- ap- 

realing of the pariſh at large. That if they had appealed, 

the determination muſt have been againſt them : For the 

order removed the pauper to the pariſh of Kirkby Stephen; 

and it is agreed on all hands, that his ſettlement was 
within the pariſh, _—— On the other hand, it was inſiſted, 
that the townſhip of K:rkby Stephen was bound and con- 
cluded by che order of removal from Newport to Kirkby 
Stephen, unappealed from. The original order calls Kirkby 
Stphen a pariſh, tho? it is only a townſhip : But that miſ- 
take will not vary the law, They ought to have appealed : 
And upon an appeal, they might have availed themſelves of 
that miſtake ; or of the merits, if they had any. But not 
having appealed, they are concluded againſt all the world. 
——By lord Mansfield and the court: The original order, 
made for the removal from Newport to the pariſb of Kirkby 
Stephen, muſt mean the townſhip of Kirkby Stephen, The 
townſhip was as a pariſh for this purpoſe, of a removal to 
it; the poor within the pariſh not being maintained by 
the whole pariſh, but by the particular townſhips to which 
they reſpectively belong. The townſhip of Kirkby Stephen 
ought, in this caſe, to have appealed. They could not 
get rid of this order, but by appealing. And if they had 
appealed, the truth might have appeared. And when the 
facts had appeared to the juſtices, upon the whole truth 
being diſcloſed, the pauper might, in the end of the in- 
qury, have been lent to //harton. — And the order of ſeſ- 
lons was athrme.  Burrow's Settl. Caſ. 664. 


in any place there ſhall be no ſuch nomination as is before 
appoint} That is, in Eaſter week, or within one month 
alter Eger. For the clauſe doth not ſuppeſe, that no 
overlecrs at all are appointed within ſuch place, but only 
not within ſuch time; for the penalty is required to be 
levied b the churchwardens and overſeers, or one of * 
. very 
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Warrant for re- 


Poor, (Overſeers) 


Every juſtice of the diviſion Jhall forfeit 5 J] This proceedz 3. + 
upon the ſuppolition of the juſtices being obliged to d. « the 


vide; for in that caſe the appointment was to be by the 
Juſtices in or near the diviſion, and not otherwiſe : But no Weſtm 

the juſtices at large are all equally concerned ; and there. 

fore it ſeemeth, that this penalty cannot now be levied on where 


any particular juſtice. But if in any place no overſeer ſha} A. O. 
be appointed, a mandamrs will go to the juſtices at large, ſor, ke 
to compel them to appoint. the poo 


2. And that the juſtices may know what perſons are ft direft1 


— Uſe of to be appointed overſeers, it is uſual and requiſite for under 


them to iſſue their precepts in ſome ſuch form as here fol- 


loweth; viz. But 


it is ei 
To Henry Wilkinſon, gentleman, high any 
Weſtmoreland. conſtable of Kendal Ward, within the ; 
ſaid county. 
V J E two of his majeſly's juſtices of the peace for the ſaid en 
2 one ao” 2 77 the 3 - 4 4 | b. 
quire you forthwith upon your receipt hereof, to iſſue your war- T, 
rants to all the petty conſtables within your ſaid ward, in il! 


for m or to the eſfect, according as upon this our warrant is in- 


dorſed : Given under our hands and ſeals the——day of — 


The form of the ſaid high conſtable's warrant to the 
petty conſtable, 


moat, To the conſtable of ——— 


B'. virtue of a precept from two of his majeſty's juſtices 1 
the peace in and for the ſaid county (one whereof is f the 
quorum) to me directed, you are hereby required immediatily 
upon ſight hereof, to give notice to all and every the overſeers if 
the poor within your conflablewick, that they make out a liſt in 
writing of a competent number of ſubſtantial houſhoulders within 


their reſpective diſtricts, and deliver in the ſame to the ſaid ſeſ] 
Juftice and others his ſaid majeſty's juſtices of the peace fit {ra 
the ſaid county, at in in the ſaid county, on un 


— the da 7 at the Hour of —in the _ 
forenoon of the ſame day; to the end that out of the ſaid lift * 
the ſaid juſtices may appoint other over ſeers of the poor for tht li 
year then next enſuing. And be you then there, to certify what 

you ſhall have done in the premiſſes. + Herein fail you not. ſo 
Given under my hand the ——=— day of in the year 0 
of our Lord ——. th 


Henry Wilkinſon, high conſtable, 
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And the form of an appointment of overſcers, clear Form of an ap- 


of the objections abovementioned, may be thus: 


Weſtmorland. WV two of his majeſly's juſtices of the 


peace in and for the ſaid county, one 


whereof is 4 the quorum, do hereby nominate and appoint 


A, O. and 
ſor, townſhip ] of 


O. being ſubſtantial hauſholders of the pariſh 


in the ſaid county, to be over ſeers A 


the poor of the ſaid pariſh Cor, townſhip] according to the 
direftion of the ſtatute in that caſe made and provided. Given 
inder our hands and ſeals (within a month after Baſter. ) 


But by a remedial 


clauſe, in the act of the 17 G. 2. c. 38. 


it is enacted, that the diſtreſs for the poor rate ſhall not be 
deemed unlawful, for any defect or want of form, in the war- 
rant for the appointment of overſeers. 1. 8. 
4. If any perſon ſhall find himſelf aggrieved, by any act Appeal againft 
ine by the ſaid 7 ; he may appeal to the general quarter- 
e 


ſeſhons, whoſe or 
—_— 


r therein ſhall bind all parties. 43 El. c. 2. 


e 


To the general quarter ſeſſions] This clauſe leaves the ap- 
peal at large, and doth not reſtrain it to the next ſeſſions: 
But the above-mentioned act of the 17 G. 2. directs the 
appeal to be to the next ſeſſions, but yet not in negative 


words, ſo as to ſay, 
and not otherwiſe, 


that it ſhall be at the next ſeſſions, 
So that both may ſeem to ſtand well 


together; and then the ſenſe of the ſtatute of the 17 G. 2. 


will be this, That 
omitted by the over 
appeal is given by 


the appeal againſt any thing done or 
ſeers or 2 in caſes wherein no 
former ſtatutes, muſt be to the next 


ſeſſions only, becauſe the clauſe which gives the appeal, 
limits it to ſuch next ſeſhons ; but in caſes wherein an ap- 
peal is given by former ſtatutes, ſuch appeal may be to the 
next ſeſſions according to this clauſe, or may be according 
to the directions of ſuch former ſtatutes. And in truth 
many acts of the churchwardens and overſeers may be ſo 


contrived, that they 


cannot be known before the next 


ſeſſions, and it would give them a great opportunity of 
ſraud, if they might be ſafe by concealing fuch practices 
until the time of appealing to the next ſeſſions ſhould be 
expired, But then, in the caſe before us, there is no 
power to award coſts, unleſs the appeal be to the next ſeſ- 


lions by the 7 G. 2. 


5. A. 14 


. 2. X. and Jones. A perſon was indicted, 


for not taking upon him the office of overſeer; and by the 


court it was held to 
though the ſtatute a 
Vor. III. 


be an offence indictable; for that al- 
ppoints a penalty, yet that penalty is 
A” not 
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Tal duty, 
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Not for refuſing to take the office, but for negleQ of guy 
in that office; and where a ſtatute commands a thing, and 
appoints no penalty for diſobedience, ſuch offence is indid. 
able as a contempt of the law. 2 Se. C. 187. Str. 1146, 
6. The overſeers thus appointed, and taking upon them 


the office, ſhall within 14 days receive the books of aſſeſſment; 


and of accounts, from their predeceſſors, and what money and 
materials ſhall be in their hands, and reimburſe them their ar. 
rears. 17 G. 2. c. 38. ſ. 1, 11, 13. 

And they fhall take order from time to time, with the conſe 
of two ſuch juſtices as aforeſaid, for ſetting to work the childrn 
F all ſuch whoſe parents ſhall not by the ſaid churchwardn; 
and 22 or the greater part of them, be thought able 1 
keep and maintain them; and 7 Fi ſetting to work all ſuh 
perſons, married, or unmarried, having no means to maintain 
them, and uſing no ordinary and daily trade. Which ſail 
churchwardens and overſcers, or ſuch of them as ſhall not be lt 
by ficknefs or other juſt excuſe, to be allowed by two ſuch jiſ. 
tices, ſhall meet at leaſt once a month, in the church, on Sunda 
in the afternoon, after divine ſervice, thege to conſider of ſim 
good courſe to be taken, and order to be ſet down in the premiſſs: 
Upon pain that every one of them abſenting themſelves withut 
lawful cauſe, from ſuch monthly meeting, or being negligent 
in their office, ſhall forfeit for every default 20 5s ta the por; 
to be levied by ſome or one f the churchwardens and overſers, 
by warrant from two ſuch juſtices, by diſtreſs ; or in defel 
thereof, any two ſuch juſtices may commit the offender tu thu 
common gaol, there to remain without bail or mainprize, till 
the ſaid forfeiture ſhall be paid. Provided that if any per- 
ſon ſhall be aggrieved by any act done by the ſaid churchwardes 
and other perſons, he may appeal to the general quarter ſeſſuns, 
whoſe order therein ſhall bind all parties. 43 El. c. 2. ſ. I, 
2, 6, 11. | 


In the church] But the penalty for not meeting in the 
church ſhall not be inflicted on the overſeers of extraparo- 
chial places; becauſe they have no church to meet in. 


8 Mod. E. 7 G. 


II. Of ſettlements. 
By a ſtatute made in the 12 R. 2. (c. 7.) The poor 


were to repair, in order to be maintained, to the places 
where they were born. — By the 11 H. 7. c. 2. they were 
to repair to the place where they la/? dwelled, or were br 
known, or were born.—By the 19 F. 7. c. 12. to where 
they were born, or made laſt thei, abode by the ſpace of three 
years,—— By the 1 Ed. 6, g. 3. this was explained to be, 

| ; * where 


ic 


Pooꝛ. (Overſeers.) 


F daty Wil where they had been moſt converſant by the ſpace of three 
8, and ears. By the 1 J. c. 1 they were to be ſent to the 
indict. place of their dwelling, if they had any; if not, to the 
146, gace where they laſt dwelt by the ſpace of one year; if 
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A them WW {hat could not be known, then to the place of their birth. 
[ments so that there were two kinds of ſettlement all along; 
ney and oy birth, and by inhabitancy, firſt for any indeterminate 
eir ar. ume, next for three years, then for one year. And this 


ft continued to the time of the ſtatute of the 13 & 14 
conſent C. 2. c. 12. which reduced the reſidence from the term of 


-bildren I cnc year, to the ſpace of forty days. Which ſtatute of 
varies WW the 13 & 14 C. 2. will often occur in the following 
able nh (tions, being the foundation of all the ſettlements as they 
all fu und at this day; upon which act there have been more 
"yy ales adjudged, than upon any other act in the ſtatute 
* book, 
t be lf But that I may treat diſtinctly, and as clearly as may be, 
ic %. concerning this ſubject of ſettlements, (after having firſt 
Sunday rremiſed one general rule which controuls almoſt all the 
of Jam caſes of ſettlements, viz. That no ſettlement can be legal, 
emer: which is brought about by practice or compulſion ; Read. Lit. 
as Pur) I ſhall proceed in the following method: 
egitgent 
: 1 i. Of perſons having no ſetilement. 
er, 

, 2 ti, Of certificates. 
' to th ii, Of ſettlement by birth, viz. of baſtards, and 
1 others. 
varden iv, Of the ſettlement of children with their parents. 
10 v. Of ſettlement by apprenticeſhip, | 
N di. Of ſettlement by ſervice, 
1 vil, Of ſettlement by marriage. 
raparo- viti, Of ſettlement by continuing forty days after 
cet in. notice, 

ix, Of ſettlement by paying pariſh rates. 

*. Of ſettlement by ſerving a pariſh office. 
e poor ri. Of ſettlement by renting ten pounds a year, 
* vii. Of ſettlement by a perſon's oron eſtate. 
M 
15 bf i. Of perſons baving no ſettlement. 
aps | Whereas the number of poor within England and Wales, 
2 65 i very great and burthenſome ; and whereas, by reaſon of ſome 
Ware 4 defedis 


no act of vagrancy, it doth_ not appear that they can be 


ſuch notice in the church: But it hath always been under- 


Poo2, (Overſeers ) 


defects in the law, poor people are not reſtrained from going frm 
one pariſh to another, it ig enacted, that within fir, Wl 4 
days after any ſuch perſons ſhall come to ſettle in any tenenem I © 
under 101 a year, two juſtices (1 Q.) may remove them to the 1 
place where they were laſt legally ſettled. 13 & 14 C. 2. i 
c. 12. ſ. 1. 


Poor within England and Wales] By theſe words of re. 
ſtriction, and the word [ ſuch] afterwards, which ſeems v which 
have reference to thoſe kinds of poor only, and by the ie 
direction of removing them to the place where they were lot WM days | 
legally ſettled, which can only mean where they were lat hut b 
legally ſettled within the then kingdom; it may ſeem, that place, 
other poor, not belonging to England or Wales, are na Wi gains 


within the regulations of this ſtatute. place, 


And in Conrad's caſe, T. 6 W. it was adjudged and de. And i 
clared as follows: A woman and her two children landed Wi foreig 
at Harwich from Holland, and removing to another place, WW he car 
were ſent back by order of two juſtices. But by the court: Bu 
The landing makes no ſettlement ; and the order was WW in th: 
quaſhed. And Eyre J. (Holt Ch. J. being abſent) ſeemed rm 
to be of opinion, that this is a caſe omitted out of the WW fituat 


ſtatute. Comb. 287. | move 
And if there is a defect in the law with reſpect to the but t 
ſubjects of a foreign realm, the caſe of a Scatehman or whitt 


Iriſhman in England ſeemeth to be not much different, ex- 
cept only when they ſhall become vagrants, for in ſuch 
caſe they may be ſent into Scotland or Ireland: But other- 
wiſe, if they be able to maintain themſelves, and commit 


rente 
thing 
of 10 
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what 


removed by order of two juſtices, as perſons likely to be- 
come chargeable. By which means they ſeem to be in: 
better condition in England, than the Engliſh ſubjects: For 
that, not being removeable, until they be forced to ak 
relief, and ſo thereby become vagrants, as wandring abroad 
and begging; they may continue undiſturbed, without the 
intanglements of a certificate, and conſequently are in 3 
better capacity of gaining ſettlements, if not for them- 
ſelves, yet for their children born here, and for their fe- 
vants and apprentices, 


Within forty days] The ſtatute of the 1 J. 2. requires, 
that ſuch 40 days continuance ſhall not make a ſettlement, 
but from the time of delivering notice in writing ; and by 
the 3 V. it muſt be from the time of the publication of 


ſtood, that a perſon not removeable need not to give ſuch 


notice; and that a perſon continuing 40 days unremaveabth 
all 
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and a perſon not removed for 40 days after ſuch notice 
given and publiſhed, ſhall equally gain a ſettlement. 
Now the following caſe happened, E. 2 G. between the 
pariſhes of St. Giles and St. Margaret: An Engliſhwoman 
was married to a foreigner, who had no ſettlement in 
England; the huſband continued for the ſpace of 40 days 
in a pariſh unremoveable, for that there was no place to 
which he cculd be removed; and it was urged, that the 
wife continuing with him, as part of his family for 40 
days unremoveable, ſhe did thereby gain a ſettlement : 
But by Halt Ch. J. Where a perſon ſtays 40 days in a 
place, whence he hath a right not to be removed, that 
gains a ſettlement; otherwiſe, where he only ſtays in a 
place, becauſe they do not know where to remove him. 
And in this caſe, he ſaid, that he did not know that a 
foreigner had a right to be maintained in any place to which 

he came, but that they might let him ſtarve. 1 S/. C. 97. 
But there is another thing to be conſidered, It appears, 
in that caſe, that there was a terminus à quo, but not a 
terminus ad quem; or in other words, that the man's 
ſituation in the pariſh was not ſuch as the law calls unre- 
moveable, as if he had rented a tenement of 1ol a year; 
but that in fact he was removeable, if they had known 
whither to have ſent him. But put the caſe, that he had 
rented a tenement of 101 a year; or, which is the ſame 
thing, that a Scatchman or Iriſhman had rented a tenement 
of 101 a year: The queſtion is, Whether by continuing 
thereupon 40 days unremoveable, he would thereby have 
gained a ſettlement in purſuance of this ſtatute? It it is 
anſwered in the affirmative, then his will follow; that if 
he comes to reſide upon a tenement under 101 a year, and 
gives notice in writing, and cauſes the {ame to be publitt- 
ed as the law requires, and continues 40 days after ſucn 
publication unremoved, he muſt by the ſame ſtatute gain a 
ſettlement. And if ſo, a Scotchman or Iriſpman may tett'e 
himſelf and his family in 40 days time, in any parith 
whatſoever, where he can procure any little cottage to live 
in, by giving and cauſing to be publiſhed ſuch notice as 
aforeſaid. On the other hand, if we have recourſe to the 
oblervation above mentioned, and ſay, that this ſtature 
extends only to the poor of England and Wales, then ths 
will follow; that a Scotchman or Iriſhman can gain no ſettle- 
ment in England by virtue of this ſtatute, and if nat y 
this, then not by any other of the ſubſequent ſtatutes con- 
cerning ſettlements, for that they are all relative thera- 
unto, and depending thereupon ; that is to ſay, in thele 
eircumſtances a Scotchman or Iriſhman can gain no ſettlement 
n England, neither by renting 101 a year, nor by con- 
3-2 unuing 
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tinuing 40 days after notice, nor by apprenticeſhip, nor b 
ſervice, nor by paying pariſh rates, nor by ſerving a pariſh 
office. The practice ſeems to be univerſally allowed in 
favour of the former opinion, 


11. Of certificates. 


Before we come to treat eſpecially of ſettlements, it wil 
be neceſſary to ſpeak ſomewhat of certificates, as affeQing 
ſettlements ſeveral ways, 

By the 13& 14 C. 2. c. 12. Power is given upon com- 
plaint of the churchwardens or overſeers, within 40 days 
after a perſon is come to ſettle on any tenement under 10 
a year, unto two juſtices (1 Q.) to remove ſuch perſon to 
the place where he was laſt legally ſettled, unleſs he gin 
ſuffictent ſecurity for diſcharge of the pariſh, to be allnwed ly 
the ſaid Fuſlices. ſ. 1. 

And by the 8 & V. c. 30. it is enacted as folloys: 
Foraſmuch as many poor perſons chargeable to the place 
where they live, merely for want of work, would elſewhere 
maintain themſelves, but not being able to give ſuch ſecurth 
as may be expected, on their coming to ſettle in any other 
place, it is therefore enacted, That F any perſon who ſhal 
come into any pariſh or place there to reſide, Mall at the ſane 
time procure, bring, and deliver to the churchwardms o 
overſeers of the pariſh or place where he ſhall come to inhabit, 
or to any 4 them, a certificate, under the hands and ſeals if 
the churchwardens and overſcers of any other pariſh, tun. 
Pup or place, or the major part of them, or of the overſeri 
where there are no churchwardens ; to be atteſted by tus ir 
more credible witneſſes ; thereby owning and acknowledging 
the perſon mentioned in the ſaid certificate, to be an inhabitant 
legally ſettled in that pariſh, townſhip, or place: Every ſuch 
certificate, having been allowed of and fubſeribed by two juſtice 
of the place from whence the certificate ſhall come, ſhall oblige 
the ſaid pariſh or place, to receive and provide for the perſon 
mentioned in the ſaid certificate, together with his family, a 
inhabitants of that pariſh, whenever they ſhall happen to le- 
eome chargeable to, or be forced to aft relief of the pariſh 
townſhip, or place, to which ſuch certificate was given: 4nd 
then and not before, it ſhall be lawful for ſuch perſon, and hi 
children, tho born in that pariſh, not having otherwiſe acquir ed 
a legal ſettlement there, to be removed, conveyed, and ſettled in 
5 pariſh or place, from whence ſuch certificate was br ought, 

I 


By the 9g & 10 W. c. 11. No perſon who ſhall come into any 


pariſh by fuch certificate, ſhall be adjudged by any att whatſurv” 
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1 have procured a legal ſettlement in ſuch pariſh, unleſs he ſhall 
really and bona fide take a leaſe of a tenement of the yearly value 
if 101, or Hall execute ſome annual office in ſuch pariſh, be- 
img legally placed in ſuch office. 

By the 12 An. ft. I. c. 18. / 2. If any perſon ſhall be an 
apprentice bound by indenture, or be a hired ſervant, to any 
perſon who came into or ſhall reſide in any pariſh, townſhip, or 
place, by means or licence of ſuch certificate, and not afterwards 
having gained a legal ſettlement there; ſuch apprentice or ſer- 
vant ſhall not be adjudged thereby ts have any ſettlement in ſuch 
pariſh, towonſhip, or place; but ſhall have their ſettlements in 


ſuch place as if they had not been apprentices or ſervants as 


Fl weſaid, | | 

And by the 3 C. 2. c. 29. The witneſſes who attefl the 
execution of the certificate by the churchwardens and overſeers, 
g one of the wag witneſſes, ſhall make oath before the juſtices 
who are to allow the ſame, that ſuch witneſs or witneſſes, did 
ke the churchwardens and overſeers of the poor, whoſe names 
and ſeals are thereunto ſubſcribed and ſet, ſeverally ſign and 
ſeal the ſaid certificate; and that the names of ſuch witneſſes, 
attefling the ſaid certificate, are of their own proper hand writ- 
inge Which ſaid juſtices ſhall alſo certify, that ſuch oath was 
made before them. And every ſuch certificate ſo allowed, and 
lh of the execution thereof ſo certified by the ſaid juſtices, ſhall 
be taken, deemed, and allowed, in all courts whatſoever, as duly 
and fully proved, and ſball be taken and received as evidence, 
without other proof thereof. ſ. 8. 


The form of which certificate may be this : 


To the churchwardens and overſeers of the poor of the pariſh of 
Penrith in the county of Cumberland, 


E the churchwardens and over ſeers of the poor of the 

pariſh of Orton in the county of Weſtmorland, ds 
hereby certify, own and acknowledge, that A. L. yeoman, is an 
mbabitant legally ſettled in our pariſh of Orton aforeſaid. In 
witneſs whereof we have hereunto ſet our hands and ſeals, the 


— day of. in the year of our Lord 
Atteſted 5 A. B. 
A. 5 y C. D. g Churchwardens. 
B, W., | E. F. Overſeers of the 
G. H. paor. 


e J. P. and K. P. eſquires, two of bis 3 Juftices of 
the peace in and far the fard county F eſtmorland, ds athw 
of the above written certificate. And toe do alſo certify, that 
A. W. one of the witneſſes who attgſted the jame, this 
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Caſe of St. Nicholas in Harwich and Moolverſtone, H. 15 


Pooꝛ. (Certificate.) 


day made oath before us the ſaid juſtices, that he the ſaid A. W. 
did fee the churchwardens and overſeers of the poor of the 
pariſh of Orton aforeſaid, wheſe names and ſeals are there. 
unto ſubſcribed and ſet, ak, fign and ſeal the ſame , ant 
that the names of A. W. and B. W. who are the witneſs 
atteſting the ſaid certificate, are reſpectively of their uy 
proper hand qywriting. Given under our hands bi. 40 
0 


Certain general rules concerning certificates, 


1. A pariſh cannot be compelled to grant a certj. 
| ficate, 


In the caſe of K. and St. Ives, H. 3 G. 2. A mandamus © 


was moved for, to compel the churchwardens and over. 
ſeers to ſign a certificate; but the court rejected the mo- 
tion as a very ſtrange attempt. 2 Sefſ. C. 128. 


2. A miſdirection of the certificate will not vitiate it, 


The ſtatute doth not require any particular direction; 
and thereſore it is equally effectual, whether addreſſed to 
any particular place, or addreſſed in general terms, or not 
addreſſed at all, provided it contains an acknowledgment 
of the ſettlement of the perſons certified for. As in the 


G. 2. The pauper came into the pariſh of St. Nicholas in 
Harwich, with a certificate from Moolverſtone, addreſſed 
to the pariſh of Harwich near Dover court, The ſeſſions 
were of opinion, as there was a miſtake in the name of the 
pariſh in the addreſs of the certificate, that J/oolverſime 
could not be obliged to receive the pauper. But upon 
debate in the court of king's bench, it was ruled they 
were: For it is not to be conſidered as a certificate to any 
particular pariſh, but as a general acknowledgment of 
his being a pariſhioner of Woolverſtone, and is concluſive 
againſt them for all the world. Str, 1163. Burreto's Setll. 
Caſ. 171. [But whether the pariſh of St. Nicholas might 
have been obliged to receive that certificate, directed not to 
them, but to another place, is a queſtion not determined. 


"2, :& certificate is not binding unleſs ſigned by the 


pariſh officers and juſtices, 


E. 14 G. 3. St. Michael's and Tamworth, Two juſtices 


by their order remove Sampſon Watkins from the pariſh of 


St. 
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& Michael's to the pariſh of Tamworth, and the ſeſſions upon 
appeal confirm that order, and ſtate ſpecially, That Samuel 
Watkins father of the pauper Sampſon Watkins went from the 
pariſh of St. Michael's to reſide in Tamworth, and brought 
with him a paper writing purporting to be a certificate, in 
the words and figures following: * To the churchwardens 
« and overſeers of the poor of the pariſh of Tamworth in 
« the count / of Stafford. We the churchwardens and over- 
« ſeers of the poor of the pariſh of St. Michael in the city of 
« Coventry, do hereby own and acknowledge Samuel Wat- 
« fins and family to be inhabitants legally ſettled in our aid 
« pariſh of St. Michael, and that we will own them as ſuch, 
« at any time or times hereafter, In witneſs whereof, we 
« have hereunto ſet our hands and ſeals the 16th day of 
« May, in the year of our Lord 1727. Thomas Dagley, 
« Jahn Hollyer, churchwardens. John Gill, Samuel Ed- 
« wards, overſeers of the poor. Atteſted by Ralph White- 
« head, John Bryan. Allowed by us whoſe names are 
« underwritten, being two of his Majeſty's juſtices of the 
peace for the city and county of the city of Coventry. * 
« Abraham Ower mayor; Henry Coctram.“ hat the ſaid 
Samuel Tatkins continued to refide in the ſaid pariſh of 
Tamworth, and had a ſon born there, to wit, Sampſi athins 
the preſent pauper. Which Sampſon was afterwards bound 
apprentice to John Hunter in the ſaid pariſh ot Tamworth 
for five years, and ſerved him there the wnole time under 
the indenture : That afterwards the ſaid Samuel the father 
came back into the pariſh of St. Michael, aud in May laſt 
the pauper Sampſon came into the ſaid pariſh of St. Michael, 
and reſided with his father, until he was removed by the 
order above ſtated to the pariſh of Tamworth aforeſaid ; from 
which order Tamworth appealed. Upon the appeal, it ap- 
peared, that there has been a uniform and conſtant uſage in 
the ſaid pariſh of St. Michael, to elect annually fix church- 
wardens and four overſeers. And the Seſſions being of 
opinion that the ſaid paper writing purporting to be a cer- 
tiicate, and executed only by four of the pariſh officers, 
was not a valid certificate, and conſequently that the pau- 
per was,at liberty to gain a ſettlement at Tamworth by vir- 
tue of the apprenticeſhip, confirmed the order of the two 
juſtices, It was moved to quaſh both theſe orders, for 
that the juſtices had made an erroneous determination in 
holding this writing not to be valid. On thewing cauſe 
againſt quaſhing the orders, it was inſiſted that the certifi- 
cate was inſufficient, and not within the deſcription of the 
act, which is expreſs that it muſt be under the hands and 
ſeals of the churchwardens and overſcers, or the major yu 
0 
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of them. Now here were ten, and only four have ſign 
the certificate, On the contrary it was argued for quaſh. 
ing the orders, that the certificate is regular in the form 
and upon the face of it, and allowed by two juſtices, ang 
compleatly proved. Tamworth could not know, nor had 
any reaſon to ſuſpect, that four were not a majority of the 
whole number. And if theſe in fact were not the major 
22 it was a groſs fraud and impoſition upon Tamwert), 

ord Mansfield was not in court. The other three Judpes 
thought it a hard caſe upon Tamworth, but they hel} 
themſelves to be bound down by poſitive law. he 
ſtatute is expreſs and poſitive, that the certificate muſt 
be under the hands and ſeals of the churchwardens 
and overſeers of the poor or the major part of them, 
And as to fraud, the court cannot preſume fraud, if it he 
not ſtated. (But Mr. Juſtice Aſphurſt thought the Juf. 
tices might have conſidered it as a fraud.) Burr, Settl, 
Caſ. 770. 

H. 8 & 3. ooton St. Laurence and Micheldever. 
The pariſh officers of St. Laurence gave to Thomas Pryor 
the pauper, a common printed form of a certificate, ac- 
knowledging him to be ſettled in the ſaid pariſh of gt. 
Laurence. It was ſigned and ſealed by the pariſh officers, 
and atteſted by two witneſſes, But the blanks for the 
allowance of juſtices were not filled up, and no name of 
any juſtice ſigned thereto. On his return to the pariſh 
granting the certificate, they relieved him until the time 
of this removal. It was urged, that this certificate, not 


* being ſigned by the juſtices, was not binding. On the 


contrary, it was urged, that it was a full acknowledg- 
ment that the pauper was their pariſhioner; and the 
pariſh of St. Laurence having all along ſubmitted to it, 
they are concluded from diſputing it. And the pariſh 
ought to be bound by the act of their overſeers, who are 
of their own chufing. Many acts or even omiſſions of 
the pariſh officers may bind their pariſh, But here is a 
ſolemn acknowledgment under their hands and feals, that 
the pauper was ſettled in St, Lawrence. But by lord 
A1ansfield and the court: A certificate cannot conclude 
the pariſh, unleſs properly ſigned, The certificate act 
ſpecifies certain checks and guards upon certificates. 
The juſtices are not obliged miniſterially to allow and 
ſign à certificate, They have a diſcretion to allow it, 
or not to allow it, if it be liable to objection. The act 
requires a conclufive certificate to be bes the checks and 
guards therein particularized. This certificate wants them. 
Therefore it is no certificate within the act. And if pa 
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not a certificate within the act, it cannot conclude the 
pariſh, Burrows Settl. Caf. 581. 

H. 13G. 3. Afpton Keynes and South Cerney. The at- 
teſtation of the certificate was thus: * Atteſted by Anthony 
« Brown ＋ his mark, Paul Fenkinſon.” The allowance of 
the juſtices was, ** We two of his majeſty's juſtices of the 
« peace for the ſaid county do allow of the above written 
« certificate: And we do alſo certify, that the ſaid Paul 
« Jenkinſon-canic tuis day before us and made oath, that 
« he was preſent with the other witneſs above mentioned, 
« and did fee the faid churchwardens and overſeers of the 
« poor ſeverally ſign and ſeal the ſaid certificate, and that 
his name is of his own proper handwriting.” It was ob- 
jected, that this was not a proper certificate, becauſe the 
name or mark of Anthony Brawn, one of the witneſſes at- 
teſting the execution of it, was not proved before the juſ- 
tices to be of that witneſs's own proper handwriting; where- 
as in this caſe Paul Fenkinſon, one of the witneſles, only 
proves that Eis own name is of his own proper handwriting, 
but there is no ſort of proof, either by him or any one elle, 
of the handwriting or mark of Anthony Brown the other 
witneſs, But the whole court were extremely clear, that 
this was ſufficient proof of Anthony Brown's atteſtation, 
Jinkinſon (wears, that he was preſent with Brown, and did 
ſee the churchwardens and overſeers ſeverally ſign and ſeal 
the ſaid certificate. Bur. Set. Caſ. 725. [ The diſtinction 
ſeems to be this: The juſtices are called in, upon a two- 
fold account; firſt, to allow of the certificate, if they think 
proper; and ſecondly, to examine the witneſſes concerning 
the execution. The firſt is neceſſary; becauſe without 
their allowance, the certificate is not good : But the ſecond 
is not neceſſary, for if they do not examine the witneſſes at 
all, the age is valid; the examination of the wit- 
neſſes being only intended to fave thoſe witneſſes upon oc- 
cation the trouble of attending, ſometimes perhaps at a 
great diſtance, to prove the execution of the certificate, 
And ſo the ſtatute expreſſes it, that the certificate ſo allowed, 
and oath of the execution ſo certified by the juſtices, ſhall be 
deemed in all courts whatſoever as duly and fully proved and re- 
ceived as evidence without other proof thereof. The reaſon in 
the preſent caſe why the proof of the atteſtation is ſo cau- 
tiouſly expreſſed is obvious, namely, becauſe one of the 
witneſſes is a markſman; and it would be abſurd to ſwear 
that the name of a perſon who cannot write is of his own. 
proper handwriting, ] | 
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4. A certificate extends to children born after the 
granting thereof. 


In the caſe of Sherborne and Thornford, E. 15 G. 2. 
Humphrey Eyres, father of George Eyres, the pauper, came 
by certificate from Thornford into the pariſh of Sherborne, 
with his wife and family; by which certificate, the ſaid 
Humphrey and his wife and family were owned to be legal 
inhabitants of Thornford. In about two years afterwards, 
his wife died, and ſhortly after he married a ſecond wife, 
by which ſecond wife he had the pauper George Eyre, 
Which ſaid George, when he was about T6 years of age, 
was hired for a year, and ſerved that year in the ſaid pariſh 
of Sherborne. The principal queſtion was, Whether the 
ſon of a certificate perſon, born after the certificate, can 
gain a ſettlement otherwiſe than a certificate perſon 
himſelf can. And by the court, The 8 & 9 V. c. zo. 
extends not only to the certificate man himſelf, but like. 
wiſe to all his family and all his children, whether born 
before or after the certificate. And the 9g & 10 V. c. 11, 
declares what ſhall gain them a ſettlement in that pariſh to 
which they come by certificate, and reſtrains it to two 
methods only, which it ſpecifies ; and ſervice is neither of 
theſe two methods to which it is reſtrained. Burrows Seil. 
Caf. 182. 

So in the caſe of Bray and Shotte/brooke, H. 19 G. 2. 
The father of the pauper James Gould came by certificate 
from Shotteſbrooke to Bray; after which, the ſaid pauper was 
born, and at the age of 20 years was hired for a year and 
ſerved the ſame in Bray. It was objected, that the fon 
being born after his father came from Shotteſbrocke to Bray, 


cannot be conſidered within the words of the act as com- 


ing into the pariſh by certificate, and being 20 years of age 
he ought not to be conſidered as part of his father's family 
and dependent upon his ſettlement. But by the court, 
the caſe of Sherborne and Thornford is in point, and was 
ſettled upon good reaſon ; becauſe as the ſon has the ad- 
vantage of the certificate, and cannot be removed until 
actually chargeable, fo he ought on the other hand to be 
bound by the terms of it. Bur. Settl. Caf. 259. 

And the like was adjudged in the caſe of Buckingham 
and Maid's Mereton, H. 25 G. 2. As a point clearly de- 
termined and ſettled, Bur. Settl, Caf. 314. 
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5. A certificate is concluſive againſt the pariſh cer- 
tify ing. 

M. 9 An. Honyton and St. Mary Axe, The queſtion 
was, whether the pariſh granting the certificate was 
bound thereby as to the pariſh only to which the certi- 
fate was granted, or concluded as to all pariſhes what- 
ſoever ? Parker Ch. J. delivered the opinion of the court: 
Before the ſtatute, a certificate was only an evidence of 
a private undertaking between the parties, in the nature 
of 2 contract; but now it is a ſolemn acknowledgment, 
like the conuſance of a fine; and thereby the party 1s 
owned to be legally ſettled there : and as all other pariſhes. 
on this certificate are bound to receive him, ſo the pariſh 
that certifies is concluded as to all other pariſhes. 2 Salke 
535. Foley. 177. | 

T. 5 G. New Windſor and White Waltham. The pau- 
per being ſettled in White Waltham, where he had lived 
for two years with a woman who was reputed his wife, 
went with a certificate from J/hite Waltham owning them 
as huſband and wife into the pariſh of New Windfr, 
where they had fix children. The man dies, and the wo- 
man ſwearing they had never been married, the juſtices 
adjudge the children to be baſtards, and ſettled in New 
Windſor where they were born. But by the court, the 
certificate is concluſive to the pariſh of J/hite Waltham, 
and they are not to be admitted to diſpute the validity of 
the marriage, and therefore the fix children, being actu- 
ally chargeable to New M indſor, muſt be ſent to Mhite 
Waltham. Str. 186. 

7. 19 C. 2. Headcorn and Maidſtone. The pariſh of 
Maidſtone gave a certificate to Headcorn, acknowledging 
Richard Burden, and Mary his wife, and their four chil- 
dren, to be legally ſettled at Maidſtone. Afterwards it 
appeared, that Mary was not his lawful wife, but that 
he had a former wite then living. Upon which, Maid- 
ſlane acknowledged the ſettlement of the real and true 
wite, but not of the ſaid Mary and her children; and 
pleaded that it would be hard that they ſhould be forced 
to take two wives, and different children. But, by the 
court, The pariſh that certifies muſt take care for whom 
they certify; and the certificate is concluſive. The pa- 
rin of Maidſtone have by this certificate expreſly ac- 
knowledged the ſaid Mary to be their legal inhabitant ; 
and the pariſh of Headcorn were thereupon bound to re- 
ceive her, Therefore when ſhe becomes chargeable, the 
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wife, and Eduard their ſon, to be 
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pariſh of A ar. are obliged to 2 for her and het 
children by Burden. Maidſtone ſay they were deceived 
But it was their own fault or folly if they were ſo; and 
they deceived Headcorn : Therefore they ought to ſuffer, 
and not Headcorn. Sęſſ. C. V. 2. 200. Str. 1233. Bur- 
rows Settl. Caf. 253. N 

H. 13 G. 3. Tojtock and Iſſame. Caſe ſpecially ſtated: 
That Edward Parkinſon, otherwiſe 2 was born at 
Toftock of the body of Elizabeth Parkinſon ſpinſter, an in- 
habitant of the pariſh of To/ock ; and that Edward Ferman 
legally ſettled in the pariſh of Iſame, but then reſiding in 
Toftock, was the putative father of the ſaid child: That ſoon 
after the birth of the ſaid child, Elizabeth Parkinſon was 
married at To/tock to the ſaid Edward Ferman : That ſome 
ſhort time after the ſaid marriage, the pariſh officers of 
Teoftock warned the ſaid Edward Ferman to get a certificate 
from 1/ſlame ; whereupon Edward Ferman applied to the 
pariſh officers of ame for ſuch a certificate for himſelf, 
his wife, and his fon, without informing them that the 


ſaid Edward the ſon was born a baſtard, and that they 


knew nothing of it that he was ſo: That 1/ame granted a 
certificate, acknowledging Edward ns El:zabeth his 

their pariſhioners, It 
was contended, that the certificate was improperly obtained, 
by the ſuppreſſion of a fact which ought to have been diſ- 
cloſed at the time when the certificate was aſked for; 
and that there never was a caſe, where the certificate was 
held to be concluſive when obtained by fraud on the ſup- 
preſſion of facts, but only where they have granted them 
by miſtake ; for againſt miſtake they might have been 
guarded, But it not appearing that the pariſh officers re- 
commended to him to get a certificate for the ſon, nor 
that he to whom the certificate was granted deſired the ſon 
to be included in it, the certificate was held, on the autho- 
rity of the caſe of Headcorn and Maidſtone, to be conclu- 
ſire. Bott. 392. Bur. Set. Caf. 737. 


6. A certificate is not binding againſt a ſubſequent 
ſettlement. 


In the caſe of Harriſon and Lewis. A certificate pro- 
miſing to receive the perſons whenever they become 
chargeable, is not concluſive againſt a ſettlement obtained 
afterwards; for though it be according to the agreement 
between the pariſhes, yet a private agreement in this reſpect 
ſhall not alter the law, 3 Salk. 253. 
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7. A certificate is not reſtrictive from gaining a 


ſettlement in a third pariſh, 


M. 14 G. 2. Petham and Dymchurch. The pauper was 
hound apprentice to a certificate man in Tenterden, and 
after living with him there two years, was by him aſſigned 
over to a pariſhioner of Lidd, with whom he inhabited 
and ſerved for the remainder of the ſeven years. And 
the court were all of opinion, that ſuch aſſignment being 
good as to the purpoſe of a ſettlement, the apprentice 
gained a ſettlement in Lidd the uncertificated pariſh, Str. 


1147. i 

10 the aforeſaid caſe of Sherborne and Thornford, E. 15 
G. 2. it was obſerved by Mr. juſtice Deniſon (to which all 
the court agreed) that a certificate provides for the ſecurity 
of that pariſh only into which the certificate perſons came 
to reſide by virtue of ſuch certificate ; but doth not exclude 
a certificate perſon from gaining a ſettlement in another 
pariſh, in the ſame manner as any other perſon may do, 
Burrow's Settl. Caf. 186. 

H. 21 G. 2. Silton and Wincanton. The father and 
mother of Jobn Milbeurn the pauper came from Silton 
with a certificate to Wincanton, The ſaid pauper was 
afterwards born in Vincanton, and at 12 years of age 
was bound out by the pariſh of $S:/ton apprentice to a 
taylor at Horſington for 8 years, and ſerved him there. 

he queſtion was, whether the ſon of a certificate per- 
ſon, born in the pariſh to which his father came by cer- 
tiicate, and bound apprentice and ſerving an apprentice- 


ſhip to a maſter in a third pariſh, gains a ſettlement in 


the third pariſh by ſuch apprenticeſhip? By the court, 


The pauper in this caſe was a perſon at large, as to every 


other pariſh except Vincanton to whom the certificate was 
delivered; and therefore he gained a ſettlement at Horſing- 
un. Burrow's Settl. Caſes. 269. 

T. 28 E. 2. High and low Biſhopfide and Dacre cum 
Buerley. Jonathan Fey, a taylor, being ſettled in Men- 
with cum Darley, came from thence with a certificate to 
the townſhip of High and low Bi ſbopſide, where he reſided 
for ſome years. Afterwards he purchaſed a, freehold 
houſe, for the ſum of 101, in the townſhip of Dacre cum 
Buerley : Whereupon he left Biſbopſide, and went to inha- 
bitin Dacre cum Buerley, to which place he carried his 
certificate, and delivered it to the proper officer there, 
During his reſidence at Dacre cum Buerley, Fohn Thackrey 
tie pauper was bound to him as an apprentice by inden- 
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ture for 7 years ; and ſerved his apprenticeſhip according] 
with his ſaid maſter, who all the time inhabited in his 
ſaid houſe in the townſhip of Dacre cum Buerley, The 
queſtion was, whether he gained a ſettlement in Day, 
by ſuch apprenticeſhip? It was argued on the one ſide 
that he could not; for his maſter himſelf in that caſe te. 
ſided under the certificate which he brought with him 
when he came from Biſbopſide, and conſequently the ap- 
prentice could not gain a ſettlement with him at Davy, 
Unto which it was anſwered, that the maſter did not re. 
ſide as a certificate perſon at Dacre, becauſe living upon 
his own eſtate there he needed not to have delivered an 
certificate, and the certificate which he did deliver could 
have no effect at Dacre, as it had before been delivered 
to Biſpopſide, which they ought to have kept for their 
own protection; and if a certificate had been neceſſary, he 
ought to have produced another certificate. And of this 
opinion was the court, and held that the apprentice gained 
a ſettlement at Dacre. Burrow's Settl. Caſ. 381. 

T. 28 G. 2. Horſley and Hollingſclough. Horſley gave a 
certificate to Abraham Cope and his family, who went 
with it to Hollingſclough, where his ſon the pauper was 
born. The pauper at 12 years of age went to Peck, and 
was hired and ſerved for a year there; and then returned 
to Hollingſclough. The queſtion upon this caſe was, 
whether the ſon of a certificate perſon, born in the pa- 
Triſh to which his parent came by certificate, could gain 
a ſettlement in a third pariſh by a hiring and ſervice for a 
year. And the court were clear that this gained a {et- 
tlement in the third pariſh ; and that the caſe of Sill 
and H/incanton was in point, only with this immaterial 
difference, that there the ſon's ſettlement was gained by 
apprenticeſhip, and here by a hiring and ſervice. Bur- 
row's Settl. Caſ. 385. 

E. 29 E. 2. St. Peter's in Nottingham and Wilford. The 
pariſh of Befton gave a certificate with one Trentham, to 
St. Peter's, The certificate man took the pauper 7b 
Fright to be his apprentice, and the pauper ſerved him 
ſome conſiderable time in St. Peter's. Afterwards, Trent- 
ham the maſter removed to St. Mary's, where the ap- 
prentice ſerved him about a year. The two juſtices and 
the ſeſſions were of opinion, that the certificate extended 
to St. Mary's, though only directed to St. Peter's; and 
conſequently, that the apprentice gained no ſettlement 
in St. Mary's. It was moved to quaſh the orders of the 
juſtices, becauſe their opinion was contrary to the de- 


termination in the caſe of High and low Biſbopſide, = 
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that a certificate extends to no other pariſh, but that 
only to which it 1s given: And an apprentice gains his 
ſettlement by the laſt 40 days ſervice; which, in the 
prelent caſe, was at St. Mary's, to which pariſh the ma- 
fer was not certificated, And the counſel on the other 
fide gave it up, as being exactly the ſame point with the 
cited caſe of High and low Biſhop/ide. Burrow's Settl. 
Caſ. 30 1. 

—ç & 31 G. 2. Great Torrington and Bideford. By 
a certificate from Lancraſs, Mary Bray came to Bideford, 
and inhabited there ſome years. Then ſhe was bound 
apprentice by the officers of the pariſh of Lancraſs, and 
lived under the indenture, at Great Torrington, for ſeve- 
ral years. After the expiration of the apprenticeſhip, 
ſhe hired for a year, and ſerved that year in Bideford. 
The queſtion was, whether by this hiring and ſervice ſhe 
gained a ſettlement at Bide ford, to which place ſhe had 
come by certificate? And it was adjudged (the point be- 
ing clearly given up, as in the former caſe), that having 
ſerved an apprenticeſhip in a third pariſh, ſhe was be- 
come quite clear of the certificate, and therefore was as 
much at liberty to gain a new ſettlement in Brdeford, 
as any uncertificated perſon could be. Burrow's Scttl. 
Caf. 428. 

And the like was adjudged in the ſame term, in the 
caſe of Keynſham and Hanham, Burrow's Settl. Cal. 429. 


8, A certificate is diſcharged by an eſtate of a 
man's own, 


Although the ſtatute of the ꝙ & 10 V. ſays, that no per- 
ſon who ſhall come into any pariſh by certificate, ſhall be 
adjudged by any act to have gained a ſettlement there, 
unleſs he ſhall really and bana fide take a leaſe of a tene- 
ment of 1ol. a year, or execute ſome annual office in the 
pariſh ; yet it hath always been holden, that a man may 
not be removed from his own, whether it come to him by 
deſcent, deviſe, or purchaſe; and continuing thereon 40 
days, he ſhall thereby gain a ſettlement, provided that in 
caſe of purchaſe the conſideration bona fide paid amount to 
the ſum of 3ol; as will appear fully from ſeveral caſes 
hereafter following. 


9. A certificate is diſcharged by a removal, 


H. 28 G. 2. Sudbury and Uttoxeter. Thomas Bladon, be- 
ing ſettled at Sudbury, came by certificate with his wife 
Vor, III. 2 and 
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and children to Uttoxeter. Thomas died there, and his wife 
and children remaining at Uztexeter under the certificate 
became chargeable, and were removed and ſent back t, 
Sudbury. In about a year after, hn Bladon, one of the 
ſaid children, was bound apprentice in the pariſh of U. 
toxeter, and ſerved out his time there. "The queſtion was, 
whether by ſuch apprenticeſhip he gained a ſettlement at 
Uttoxeter ® By Ryder Ch. J. and the court: The removal 
in this caſe to Sudbury did reſtore the pauper to a ney 
right of gaining a ſettlement; for the certificate is as jt 
were functus officio, and is diſcharged by the order of re. 
moval. It can have its effect but once; and after the re. 
moval back, it is totally at an end; and the certificate 
perſon is reſtored as fully to the capacity of gaining a 
ſettlement, as if there had been no certificate at all : The 
law is fo far from looking upon a certificate as continu— 
ing after an order of removal; that the pauper cannot 
return to the place from which he was removed, with- 
out incurring a penalty, And it was adjudged that the 


pauper gained a ſettlement at Uttoxeter. Burrow's Settl. 
Caſes. 373. 


10. Whether a certificate is diſcharged by the 
pauper's delerting it. 


H. 24 G. 2. Sowerby and agg 'The pauper's father 
eame_ with a certificate from Halifax to Sowerby, and 
during his reſidence there under that certificate the pauyer 
was born. The father died. The widow and the pau- 
per her ſon went back voluntarily to Halifax. After ſome 
time, they went with a new certificate from Halifaz to 
another place; and having reſided under the new certifi- 
cate for ſome time, they returned again to Halifax. After 
which, the pauper was bound apprentice in the pariſh of 
Sowerby to which the firſt certificate was given, and there 
ſerved out his apprenticeſhip. And, the ſeſſions being of 
opinion that the pauper, at the time of his being bound 
apprentice as aforeſaid, was not, nor ought to be con- 
ſidered as a perſon who came into the townſhip of Sowerly 
aforeſaid by certificate, he not having lived or reſided with- 
in the ſaid townſhip during the ſpace of nine years and 
upwards next before the time of his being bound appren- 
tice as aforeſaid, and that therefore he obtained a ſettle- 
ment by his apprenticeſhip in Sowerby aforeſaid, did there- 
fore confirm the order of the two juſtices for ſending him 
to Sowerby, It was moved to quaſh theſe orders of the 
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tices. But it appearing likewiſe upon the ſtate of the 
caſe that the indenture was not ſtamped, the orders were 
quaſhed upon that conſideration, without determining how 
fr the deſertion of a certificate ſhall deſtroy the effect 
of it. Burrow's Settl. Caſ 408. 

T. 29 & 30 G. 2. Taunton St. Mary Magdalen and 
Taunton St. Fames's. Robert Bagg, the grandfather 6f 
the pauper, came with a certificate from Taunton St. 
Fames's to Taunton St. Mary Magdalen's. Aſterwards he 
went back inro the pariſh of Taunton St. Fames's, and 
there had Robert his ſon, the father of the preſent pauper. 
And afterwards Robert, the pauper's father married in 
Taunton St. James's, and went and lived with his wife 
and family, in a houſe in the ſaid pariſh of Tauntom St. 
James's, apart from his father; and had iflue Robert the 
pauper, born in Taunton St. James's. Robert the grand- 
father died in Taunton St. Fames's. Then Robert the father 
died. And Robert the pauper was bound an apprentice 
by the pariſh of Taunton St. James's, into the pariſh of 
Taunton St. Mary Magdalen; and there ſerved his appren- 
ticeſhip. It, was urged, that by virtue of the certificate 
given with his grandfather to the ſaid pariſh of Taunton 
St. Mary Magdalen, the ſaid apprentice gained no ſettle- 
ment in Taunton St. Mary Magdalen, but continued ſet- 
tled in the parith of Taunton St. Fames's, which had given 
the certificate. But the court (without going into the 
queſtion whether the certificate act extends to grand- 
children, or whether the ſon of this certificate man was 
emancipated from his father's family or not, as theſe 
points were not neceſſary to be diſcufled in this cafe) de- 
livered their opinion, that the certificate itſelf was of no 
force, at the time of the grandſon's being put apprentice 
in Taunton St. Mary Magdalen's, but was then totally at 
an end, For in ſo long a courle of time, which was 54 
years after granting the certificate, and after ſuch a de- 
ſertion, it was reaſonable to conclude that there was an 
end of it, It was abſolutely waved and deſerted. And the 
father and grandfather of this pauper could not have gone 
to St. Mary Magdalen's again without a new certificate, 
Itis a good deal like the caſe of Uttoxeter, where the cer- 
tiicate was confidered as fundtus officio, and as if it had 
never at all exiſted; being in that caſe totally at an end, 
as being ſatisfied, and having had its full and whole effect, 
by the removal of the paupers (under an order of juſtices 
indeed) to the pariſh who had given that certificate, And 
in the preſent caſe, the certificate being at an end, the ap- 


prenticeſhip of Robert Bagg the pauper will have juſt the 
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ſame effect, as if no ſuch certificate had ever been given at 
all, or were any ingredient in the caſe, that is to ſay, the 
apprentice is ſettled in Taunton St. Mary Magdalen's. Bur. 
row's Settl. Caf. 402. 

H. 5 G. 3. Spotland and Caſtletan. The pauper John Hamer 
was bound apprentice to a certificate man at Caſtletan, and 
ſerved his maſter at Ca/leton for ſome years. Ihen he re- 
moved withhis maſier to Sh tand, where he ſerved him 40 days 
and upwards; and then was married to a young woman whoſe 
parents lived in Caſtleton; and till the expiration of the 
apprenticeſhip, which was upwards of half a year, the 
apprentice worked in the day time with his maſter in Spe. 
land, but went and lodged with his wife at her parent's 
houſe at Ca/?/eten, It ſeemed to be agreed by the court 
(independently of a certificate) that wherever the ſervant 
or apprentice lodges, there is his ſettlement. And in this 
caſe it was urged, that the certificate was out of the queſ- 
tion. For by the apprentice reſiding with his maſter 40 


days in Spotlaud, he had gained a ſettlement there; as they 


did not reſide in Shetland under the certificate. Conte. 
quently, he came back from Spctland to Caſtleton free from 
the certificate, juſt as if there had been no certilicate at 
all. And by lodging there above 40 days, he gained a 
ſettlement there, ſubſequent to that he had gained in Sput- 
land. On the other hand, it was argued, that the certifi- 
cate was ſtill ſubſiſting, and the maſter's removal to $p::- 
land was voluntary, and not under any order of removal, 
The maſter is not ſtated to have gained any ſettlement in 
Spotland. So that he continued a certificate man to Ca- 
fileton; and the apprentice was part of his family. By 
the court: The maſter, who was a certificate man at 
Caſtleton, gained no new ſettlement in Spotland ; and the 
pauper ſtill remained an apprentice to this certificate man, 
The matter may ſtill go back to Ca//leton, the pariſh to 
which he was certificated. Indeed, it hath been deter- 
mined, that if a certificate perſon goes to another pariſh, 
and becomes chargeable to it, and is by an order of juſ- 
tices removed from thence to the pariſh which gave the 
certificate, then the certificate is at an end, it is ſatisfied, 
it is functus officio, and it can have its effect but once. 
But here the removal is voluntary, not by force. The 
certificate ſubſiſts. And the apprentice remains part of 
his maſter's family. He was ſo at Spetland; and all along 
continued to be ſo. The certificate act ſays, that the ap- 
prentice ſhall not gain a ſettlement in the pariſh to which 
his maſter came by certificate. But as this apprentice hath 
gained an intermediate ſettlement, he ought to be a to 
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that ſettlement which he hath intermediately gained, And 
the court were unanimous, that his ſedlement was at 
Sotland. Burrows's Settl. Caf. 527. 

T. 20 G. 3. Frampton and Tretherne. T wo juſtices re- 
moved the wife and child of Samnr! Hinett from Frampton 
to Tretherne On appeal, the ſefiions quaſh that order, 
and ſtate the following caſe : In the year 1751, the pariſh 
of Tretherng granted a certificate to the parith of Frampton, 
1 Minett and Anne his wife to be ſettled 
in Trctherne. Under which certiſicate they lived in Framp- 
n two or three years, when they voluntarily returned to 
T,etherne, and had afterwards a ten named Sammel born 
there. Job the father continued to live in Tretherne for 
17 or 18 years; when having a relation in Frampton dead, 
he went by himſelf (his wife being dead) to poſſeſs him- 
ſelf of the effects, and remained there about ſix months, 
rhen being taken ill, he was by the pariſh of Tretherne 
recommended to Ghncefter infirmary, and there died. But 
belore he went to Frampton to take poſſeſſion of his rela- 
tion's effects, Samuel the fon was hired for a year, and 
ſerved the fame in Frampton, and fo continued for ſeveral 
years until after his father died. Samuel afterwards mar- 
ried and had a child, and his wife and child were the pau- 
pers that were removed from Frampton to Tretherne, —In 
ſupport of the order of removal, the counſel obſerved, 
that in the caſe of Taunton the circumſtances were very 
particular, The extraordinary length of time during which 
the certificate had ſlept, was conſidered as a waiver of it, 
but they ſeemed to doubt of the law of that caſe : It has 
been ſettled, they ſaid, in later caſes (as in that of Spor- 
land), that a voluntary removal of a certificated perſon 
from the pariſh to which he has been certified, will not 
vacate a certificate; and this, without any regard to any in- 
terval or length of time. If a pauper can, by length of 
time, deſert or annul a certificate, how is the line of 
limitation to be drawn? If a month's abſence from the 
pariſh will not do, will a year, or ten years, or eighteen 
years? By analogy to. the ſtatute of limitations, twenty 
years at leaſt ought to be required. Here, the certifying 
pariſh did not look upon the certificate as at an end; for 
they recommended the father to the Glouceſter infirmary, 
conſidering him till as their own poor. Lord Manſ- 
feld: The exact circumſtances of this caſe have not oc- 
curred before, though the principle of deſertion by long 
diſuſe is to be found in that of Taunton. But, here, no 
faith was given by the pariſh of Frampton to the certificate 
as to Samuel, whom they never heard of till he came 

re as an emancipated perſon, This caſe to me ſeems 
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much ſtronger than that of Taunton. Milles and Aßgurſ 
juſtices, of the ſame opinion. There are no reaſons ſtated 
for the judgment in the caſe of Spotiand, and it doth not 
appear either that the cot meant to contradict, or that 
the deciſion did contradict the cate of Tauntan. And the 


order of the two juſtices was quaſhed, and the order of 
ſeſſions affirmed, Douglas. 402. 


11. Whether any more of the certificated family 


can be removed back, than the individual thar 
aſks relief, 


This point doth not appear from any printed report to 
have been yet determined. In the caſe of Martlehay 
and Framlingham, T. 13 G. 3. it came to be debated, but 
the cauſe went off upon another circumſtance. The cafe 
was, Simon Churchyard and Elizabeth his wife, being le— 
gally ſettled in Framlingham, obtained a certificate for 
themſeves and for Rebecca and Mary their then children; 
and by virtue thereof went to Martleſpam, reſided there 
about 15 or 16 years, and had two other children born 
there, William and Elizabeth. None of the ſaid certih- 
cated perſons ever aſked relief, or ever became chargeable 
to the pariſh of Martleſbam, except that the ſaid Rebecca, liv- 
ing then with her father as part of his family, and being big 
with child (which was afterwards born a baſtard), applied to 
the pariſh officers of Martleſpam for relief, her father not 
being able, in point of circumſtances, to aſſiſt her. Where- 
upon the pariſh officers of Martteham gave her 25. and 
immediately after ſuch relief was given, procured an order 
of two juſtices to remove the ſaid Simon Churchyard, Eli- 
zabeth his wife, Rebecca Churchyard ſpinſter, aged 18 years, 
William aged 15 years, and Elizabeth aged 6 years, from 
Martleſham to Framlingham. It was objected, that none 
of the family ought to have been ſent back to Framling- 
bam, but the perſon who aſked relief of Martl:ham : The 
Juſtices could not remove the whole family, nor any more 
of them than aſked relief, which was Rebecca only: The 
father never aſked relief for himſelf or for any of his fa- 
mily, not even for this daughter: ſhe was manifeſtly a 
grown perſon ; and aſked relief for herſelf, and for no one 
elſe : "Theſe ſeveral perſons are independent each on the 
other: and that one only who aſked relief ought to be re- 
moved, Unto which it was anſwered, that the pariſh 
which gives the certificate is obliged to receive and pro- 


vide for the perſon mentioned in it together with his or ber 


family, whenever he, ſhe, or they ſhall happen to become 


chargeaple to or be forced to aſk relief of the pariſh to 
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which ſuch certificate was given. 
all of them ſhould aſk relief. 

one of the family, the whole family may be removed. 
Rebecca was A part of this man's family, and he was not 


It is not neceſſary that 
If relief is aſked by any 


able to maintain her. Therefore ſhe aſked relief of the 
pariſh. Conſequently, the certiſicate man's family being 
become actually chargeable, the juſtices were authorized 
to remove them all back to the pariſh which gave the cer- 
tiicate. Lord AJansfield was gone. The reſt of the 
court gave judgment upon another point, which rendered 
it unneceſſary to go into 2 formal diſcuſſion of this latter 
point. But Mr. juſtice n inclined to be of opinion, 
mat if ſeveral perſons relide in a pariſh under the ſame 
certificate, the aſking relief by a ſingle one of them would 
not render the reſt removeable. The certificate act ſays, 
that the pariſh who gives the certificate ſhall receive and 
provide for the perſon mentioned in it, together with his 
family, whenever he or they ſhall happen to become 
chargeable or aſk relief: and then, and not before, it ſhall 
be lawful for any ſuch perſon, and his or her children, to be 
removed to the pariſh from whence ſuch certificate was 
brought. And it muſt be adjudged bv the juſtices, that 
ſuch perſon is actually become chargeable, before they can 
legallß make an order of removal, Now how can the 
juſtices be authorized to make ſuch an adjudication upon 
a perſon who in fact is not become chargeable, nor ever 
has aſked relief? Bur. Set. Caf. 748. [But there ſeem 
to be ſome circumitances in tnis cafe, from whence per- 
* might be difficult to form one uniform general 
rule. 


it, Of ſettlement by birth; viz. of baſtards, and others. 


Ir is ſometimes difficult to prove the place of the birth 
of a pauper. The two topics commonly made uſe of for 
this purpoſe are in their own nature inconcluſive. The 
firlt queſtion that is commonly aſked a pauper is © Where 
“were you born ? ” Unto which it is impoſſible for him 
to give a determinate anſwer z and his teſtimony 1s more 
or leſs credible according to the means he has had of in- 
formation. The pariſh regifter is a proof, not of the 
birth, but of the chrittening ; which are not always in 
the ſame place : beſides that the regiſter is no evidence at 
all of the identity of the perſon. In the caſe of Creech St. 
Michael and Pitminſter, E. 14 G. 3. the mother of the pauper 
was ſubpœnaed, but did not attend; and no account was 
given of her being under any legal diſability of attending. 

2 


4 For 
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For which reaſon the ſeſſions quaſhed the order of the ty 
Juſtices, as not being ſupported by the beſt evidence that 
the nature of the caſe would admit of. On the other 
hand, a copy of a regiſter, taken from the pariſh regiſter 
of Pitminſter, was produced. Chriſtenings 1735, John 
& ſon of Jahn Every and Mary his wife, baptized Dew 


her 5. And John Carter, one of the witneſſes, ſwore, 


How far baſtards 
are to be ſettled 
where born. 


Baſtard born in 
a pace by col- 
luſion. 


that the pauper lived many years ago with him the {aid 
Jahn Carter; that John Every, who lived in Pitminſtey, 
and died long ſince, was conſidered as the pauper's father, 
and that he knew Mary Every, who lives in Pitminſter, 
and whom he underſtood to be the pauper*s mother, and 
has heard the pauper call her mother, On its being moved 
for a rule to ſhew cauſe why the order of ſeſſions ſhould not 
be quaſhed, lord Mansfield ſeemed to think, and fo it was 
afterwards determined on ſhewing cauſe, that this evidence 


was ſufficient, Bur. Set. Caf. 765. 


1. Settlement by birth of baſtards. 


Note; It is not in this place queſtioned, who ſhall or 
ſhall not be deemed a baſtard, but the fettlement only is 
conſidered of ſuch as are firſt ſuppoſed to be baſtards; 
other matters relating to them, as concerning their filia- 
tion, and maintenance, and the like, are treated of under 
the title Baſtards. 

A baſtard child is prima facie ſettled where born: And this 
was the ancient genuine ſettlement ; and a perſon could 
have no other, until he had reſided for a certain time, as 
is aforeſaid. h 

But this rule admits of divers exceptions ; which are as 
follows: 

(1) If a woman comes into a place by privity and col- 
luſion of the officers where ſhe belongs, and is there deli- 
vered of a baſtard ; ſuch baſtard gains no ſettlement, not- 
withſtanding its birth. Caſes of S. 66, 

And in the caſe of Maſters and Child, H. 10 W. It was 
ruled, that if a woman big with child of a baſtard, and 
ſettled in one pariſh, is perſuaded to go into another, and 
there be delivered ; this fraud will make the pariſh charge- 
able where the mother was ſettled, though the child was 
not born there: But if a woman, with child of a baſtard, 
come accidentally into one pariſh, and is perſuaded by ſome 
of the pariſhioners to go into another pariſh, which ſhe 
doth, and there is delivered, this ſhall not charge that pa- 
riſn which perſuaded her, 3 Salk. 66, 
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2) Allo, if a baſtard is born under an order of remo- Baſtard born af. 
al, and before the mother can be ſent to her place of ſet- 1 
gement, being hindred by water or otherwiſe; ſuch ba- out. 
dard ſhall not be ſettled where ſo born, but at the mother's 
element. M. 10 An. Fhleford and Great Milton. 1 Se,. 

C. 33. Caſes of S. 66. 

(3) So alſo, If the officers are carrying a woman by Baſtard born in 
virtue of ar order of removal, and ſhe be delivered on removing. 
the road in tranſitu; the baſtard ſhall go with the mo- 
ther where the 1s going, by virtue of the order, notwith- 
fanding the birth. E. 10 An. Jane Gray's caſe. Caſ. 

. 66. 

bo Again, In the caſe of Much-Maltham and Peram, Baftard born af- 
11.8 V. A woman big with a baſtard child was removed eee 
by order of two juſtices of Much - Waltham to Peram. appeal. 

Pefore the next ſeſhons, ſhe was delivered at Peram of a 

baftard child. At the ſeſſions, Peram appealed, and the 

juſtices adjudged the woman to be laſt ſettled at Much- 

I/altham, and ordered her to be ſent back thither. After 

which, an order was made, to ſettle the child at Peram ; 

which it was moved to quaſh, becauſe though regularly 

baſtards muſt be maintained where born, yet in this caſe, 

where there ſeems to be a contrivance it ſhall not be ſo. 

The court ſeemed to agree to this, and a rule was made to 

ſhew cauſe, but none was ſhewed. 2 Salk. 474. 

And further, In the caſe of Meſtbury and Cofton, H. 
2 An. A woman big with child was removed by order of 
the juſtices from We/tbury to Coſton: And, pending the 
order, before the next quarter ſeſſions, ſhe was delivered of 
a baſtard child. C9/ton appealed, and thereupon the order 
of the two juſtices was reverſed ; but the child was ſent 
back to Coſton as the place of his birth. But by the court; 
The birth at Coſton, did not ſettle the child there, becauſe it 
was under an illegal order procured by Meſtbury, which or- 
der being reverſed, the matter is no more than this, that 
they unjuſtly procured the woman to go thither. And 
Holt Ch. J. ſaid, Though here be no fraud in this caſe, 
yet here is a wrongful removal, and the reverſal makes all 
void ab initio: Fraud, or not fraud, is not material in this 
caſe; but the ſettlement of the child depends upon the 
removal, for if that was wrong, they ſhall not eaſe them- 
ſelves by it. 1 Salk. 121. 2 Salk. 532. 

(5) So alfo, By the ſtatute of the 17 G. 2. c. 5. Where Baſtards born in 
any woman, wandring and begging, ſhall be delivered of . — ws 
a child, in any pariſh or place, to which ſhe doth not be- 
long, and thereby becometh chargeable to the ſame ; the 
churchwardens or overſeers may detain her, till — — 

afely 
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ſafely convey her to a juſtice of the peace. And if ſuch 
woman ſhall be detained and conveyed to a juſtice x 
aforeſaid, the child of which ſhe is delivered, if a baſtard 
ſhall not be ſettled in the place where fo born, nor 8 
ſent thither by a vagrant paſs; but the ſettlement of ſuch 
woman ſhall be deemed the ſettlement of ſuch child, 


26: 
Baſtard born N 8) A child born in the houſe of correction, ſhall he 
priſon, ſent to the place of its mother's ſettlement. 2 Bulltr, 
8, 
. the caſe of Elſing and the county gaol of Here. 
fordſpire, H. 2 6. A baſtard was botm in the county 
gao]: Reſolved, that the ſettlement was with the mother, 
1 Seſſ. C. 94. 
Baſtard born in (7) A baſtard born in a lying-in hoſpital ſhall follow 
a lying in Boi”. the mother's ſettlement. 13 C. 3. c. 82. [ But as it 
28 may happen that the mother's ſettlement is not known, 
and there may be difficulties upon the pariſh where ſuch 
hoſpital is ſituate, in removals and appeals concerning 
| ſuch ſettlement, it is enacted, that no ſuch hoſpital ſl 
be eſtabliſhed without licence from the juſtices in ſeſſions. 
Baſtard born in (8) All baſtard children born in the houſe of induſtry 
ani of any hundred, or other diſtrict, incorporated by ac of 
parliament for the relief and employment of the poor, ſhall 
be deemed to belong to the pariſh or place where the mo- 
ther of ſuch baſtard child was legally ſettled. 20 C.. 


c. 36. 
Baſtard bornun- (9) T. 5 G. New Windſor and White Ialtbam. The 


pariſh of I hite Maltham gave a certificate to a man and a 
woman ſuppoſed to be his wife, with which they went 
into the pariſh of New /V/indjor, and had there {ix chil- 
dren. Afterwards, the woman {wearing they were never 
married, the queſtion was, whether (upon that ſuppo- 
ſition) the children, as baſtards, ſhould be ſettled in the 
pariſh where they were born, or in the pariſh which gave 
the certificate with their father and mother? And by 
the court, There is no doubt but the baſtard of a certi- 
ficate perſon is ſettled in the place of his birth, for he is 
not ſuch an iſſue as will follow the ſettlement of his father 
or mother, neither is ſuch baſtard his or her child within 
the intention of the ſtatute, ſo as to be ſent back with the 
parent. Str. 186. 

Hut in this caſe the point turned chiefly upon the cer- 
tificate's being concluſive (for as the pariſh had given a cer- 
tificate with the man and woman, as huſband and wite, 
the court held that they were not afterwards to be ad- 
mitted to diſpute the validity of ſuch marriage, but ad. 
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judged the children to be ſettled in the pariſh granting 
we certificate); Therefore in the caſe of Helton and 


P9302. 


Liflinch, T. 15 C. 2. the matter came under debate 
zan; which was thus: A ſingle woman went into the 
pariſh of Lidlinch, with a certificate from Felton ; lived 
mere a year, and then had a baſtard child. "The ſole 
cueſtion was, Whether the child ſhould be ſettled in the 
latin where born, or in the pariſh giving the certificate? 
by the court: The certificate muſt be taken to be good, 
and all fraud to be laid out of this caſe, it being a year 
that ſhe dwelt in the pariſh, before ſhe was delivered of 
the child ; and wherever this court, in determining a 
ſettlement, adjudges upon the point of fraud, that fraud 
muſt be expreſsly ſtated ; for as fraud is odious, it is ne- 
ver to be preſumed. The caſes hitherto adjudged as to 
this point, have either depended on point of fraud, or an 
Illegal removal. So where the child is born in a gaol, 
he ſha!l be ſettled in the pariſh - where his mother is; for 
he ſhall be conſtrued to be in cuſtody of the law, and in 
all other reſpects a pariſhioner. But the preſent caſe 
ſtands entirely on the 8 & g . which for the encourage- 
ment of labour and induſtry, gave power of removing 
perſons by certificate, which certificate obliges the pariſh 
to whom given to receive and continue them in that pa- 
iſh, till they become actually chargeable, and then ſuch 
perſon is to be removed, together with his or her family, 
and in another place, with his or her children, to the 
place from whence the certificate was brought. The 
queſtion then is, Whether the baſtard is included under the 
words family or children? And we take it he is not : for 
the law takes no notice of baſtard children, they are fil 
nullrus, filii populi, and are prima facie ſettled where born. 
Go Baſt. 2 S/. C. 170. Str. 1168. Burrow's Settl. 

4. 187. 

T, — & 20 G. 2. Wyke and Hipperbalm cum Brighouſe. 
Two juftices made an order for the removal of Jahn 
Catton otherwiſe Speight, being a baſtard, from hte to 
Hipperhalm the place of his birth. Upon appeal, the ſeſ- 


| lions quaſhed that order. The cafe was: Sarah Catton, 


mother of the pauper, came on the 25th of March by 
certificate from Shelfe to Hipperholm, being then preg- 
nant with a baſtard child, namely, the ſaid John Catton 
otherwiſe Speight the pauper; and was afterwards, in 
April following, delivered of him at Hipperholm. The 
ſeſſions, being of opinion that the ſaid Jahn Catton the 
pauper, by reaſon of the ſaid certificate, did not gain a 
kttlement in Hipperholm where he was born a baſtard as 

aforeſaid, 
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aforeſaid, diſcharged the orginal order. The certificas 
itſelf was returned by the certisrari, which undertog; 
that Shelfe ſhould provide for her and her child, when. 
ever they ſhould become chargeable, It was moved 1 
quaſh this order of ſeſſions, upon this objection, that tie 
Juſtices at the ſeſſions had miſtaken tne law; in (up. 
port whereof was cited the caſe of Helt-n and Lidling, 
On a rule to ſhew cauſe, the courſe] on the other fige 
inſiſted, that Shelſe was the laſt legal place · of ſettlement 
of the pauper. And they argved that this caſe is clearly 
diſtinguiſhable from that of Helten and Lidlinch. For 
here the woman is ſtated to be then pregnant with a baſtat 
child, and the certificate expreſely undertakes to provide 
for her and her child fo that Shelfe plainly had this very 
child in contemplation, no other child being named 
or hinted at. Unto which it was aniwered, That by the 
expreſs reſolution in the caſe of Lidlinch, a baſtard of 1 
certificate woman is ſettled where born; and fraud ſhall 
never be preſumed, where it is not ſtated. "the queſtion 
therefore is, Whether the unborn baſtard is to be conh. 
dered as certificated? *Tis true, a ceriificate is conclu— 
five againſt the pariſh who gives it: But that is only in 
ſuch points as are included in the certificate, This cer- 
tificate, undertaking to provide for her and her child, 
muſt mean a child in being. If ſhe had no other child, 
they ſhould have ſtated the matter ſpecially. Lord 
chief juſtice Lee and Mr. juſtice Light agreed, that they 
muſt take the child referred to by the certificate to be a 
legitimate child then in being. And Mr. juſtice Fer 
obſerved (to which - obſervation the other two juſtices 
agreed), that it did not at all appear, that the pariſh who 


gave the certificate uh; that the woman was then with 


child. And he added, that there were many inſtances 
where women were near their time, without being known 
to be ſo. The counſel for Hit perhalm propoſed, that it 
ſhould go back to the ſeſſions to be more fully ſtated, But 
their oponents ſaid, and the court agreed, that could not 
be done without conſent. And the counſel for Hyle re- 
fuſing to conſent, the court were of opinion that the rule 
muſt be made abſolute. And the order of ſeſſions was 
quaſhed, and the original order affirmed, adjudging the 
ſettlement to be at F//pperholm where the pauper was born. 
Bur. Settl. Caf. 264. 

H. 10 G. 3. ſpfley and Studley. Anne Cauſier came 
into the pariſh of Ipſley, with a certificate from Studley in 
the words following: „To the churchwardens and over- 
* ſeers of the poor of the pariſh of /pſſey ; We the church- 
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« wardens and overſeers of the poor of the pariſh of Studley 
« do hereby certify, own, and acknowledge Anne Cauſier 
« ſpinſter, and the child or children that ſhe now goeth 
« with, to be our inhabitants legally ſettled with us in 
« our ſaid pariſh of Studley : And if at any time hereafter 
« the ſaid Anne Cauſier, or her child or children which ſhe 
« now goeth with, ſhall become chargeable to and aſk re- 
« lief of your ſaid pariſh of Ipſey, we the faid churchwar- 
« dens and overſeers of the poor of our ſaid pariſh of 
« Studley do hereby promile for ourſelves and ſucceſſors, 
« that we will, when requeſted by any of you, receive, 
« relieve, and provide for them, as our inhabitants, ac- 
« cording as the Jaw in that caſe requires.” The child 
was born at Jpfley, within about a month after ſhe came to 
refde there under the certificate. It was argued, that the 
certiicate in this caſe could not operate as to the unborn 
child, but that the child was notwithſtanding ſettled in the 
place where it was born: That this is not a certificate 
within the act of 8 . c. 30. The undertaking re- 
lates to a non-entity, an embrio. An unborn child cannot 
be perſonally certificated. It is no part of the parent's fa- 
nily. And the act obliges only the certifying pariſh to 
provide for the pauper mentioned in the certificate, toge- 
ther with bis or her family; and a baſtard, in the ſenſe of 
the act, is part of no perſon's family, — But the court 
were clearly of opinion, that the pariſh of Studley was 
bound by this certificate, which takes notice of the wo- 
man's being then unmarried and with child ; and acknow- 
ledges the child ſhe then went with to be legally ſettled 
with them in their pariſh. And lord Mansfield obſerved, 
that the woman was very big with child; and was under- 
ſtood by both pariſhes to be ſo. And Studley expreſsly 
promiſed to provide for the infant ſhe then went with. 
Therefore they ought to be bound by their certificate. An 
infant in ventre ſa mere may be, to a variety of purpoſes, 
confidered as born. Bur. Setel. Caf. 650. 

(10) Hitherto concerning the ſettlement of a baſtard 
child : But notwithſtanding the child's ſettlement, yet ne- 
vertheleſs if the mother and the child have different ſettle- 
ments, it ſeemeth that the baſtard child, even as all other 
children, ſhall go with the mother for nurture until the age 
of ſeven years, as a neceſſary appendage of the mother, 
and inſeparable from her. As in the caſe of Skeffreth and 
IWalferd, M. 3 G. 2. The order was, to remove a woman 
to her ſettlement ; and her baſtard child, of two years of 
age, to another pariſh at a diſtance from the mother, be- 
ing the place of its birth, It was objected, that the 
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child being a nurſe child, they cannot ſeparate it from 
the mother, by reaſon of the care neceſſary to nurture ſ) 
very young a child; which none can be ſuppoſed ſo ft 
to adminiſter as the mother of it ; and therefore it ſhoyly 
have been ſent with her to the place of her ſettlement 
And it was quaſhed by the court for that reaſon. 2 vl 
C. 90. | 

But altho' the child may not be ſeparated from the mo. 
ther, yet if ſhe voluntarily defert it, it ſeemeth that the 
cauſe of nurture then ceaſech, and that then it may be (ene 
to its place of ſettlement. 

Whiltt the child continues with its mother as a nur 
child, and during that time not removeable to its place of 
ſettlement, yet the pariſn where the child's proper ſettle. 
ment is ſhall maintain ſuch child in that other pariſh, 43 
in the caſe of Darlington and Hemlington, II. 17 GC. z. 
Eleanor Guy went with a certificate from the townſhip cf 
Hemlington to the townſhip of Darlington, in which lat 
townſhip ſhe had two baſtard children, and there became 
chargeable. An order being thereupon made for the re. 
moval of her to Hemlington, ſhe took the two children wig 
were born in Darlington with her, being both under the 
age of feven years. Two juſtices made an order upon the 
townſhip of Darlington ior the maintenance of the two 
children born in that townſhip. Darlington appealed 
againſt the order of maintenance, and the ſelſions being of 
opinion that Darlington was not liable, quaſhed the (uid 
order : But the proceedings being removed into the court 
of king's bench, the court were of opinion that Darling- 
ton was obliged to maintain the two children at Hemling- 
ton, whilſt reſiding there with their mother as nurſe chil- 
dren, and therefore quaſhed the order of ſeſſions, and af- 
firmed the order of the two juſtices. Douglas. g. 


(1) E. 8 G. 2. St. Peter's and Old Stuinford. Two 


juſtices remove Joſeph the fon of Fo/eph Haighington from 
% Peter's to 0% bie as a Wow — 9 on the 
body of Hannah Aſte. On appeal, the ſeſſions quaſh the 
arder, and ſtate the caſe ſpecially : That Foſeph Haigling- 
ton, the father, gave evidence in court, that for 7 yea!s 
together, he travelled with the ſaid Hannah Aſce as wan- 
dering perſons from place to place, till the death ot the ſaid 
Hannah Aſte, which was about 15 weeks ſince ; and that 
during all that time they cohabited and lay together as man 
and wife; and it did not appear, that the marriage wi 
ever queſtioned in the lifetime of the ſaid Hannah : That 
during the time that he and the ſaid Hannah did ſo cohabit 
as man and wife, ſhe was delivered of three children; = 
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the faid Joſep, one of them, who was the perſon re- 
noved by tae {aid order, was born in the faid pariſh of Old 
Swinfard : That the faid Foſeph and the other two children 
were reputed as his children, and baptized as the legiti- 
nate children of him and the ſaid Hannah : That he and 
the (aid Haunab Aſze were never married. And it appear- 
ine zo the ſeihions, upon the evidence of the ſaid Foſeph 
Haohington, that the ſaid Foſeph the infant was born 
luring the time that the ſaid Joſeph and Hannah did cohabit 
ind lie together and were reputed as huſband and wife, 
and there being no other evidence, they were of opinion 
tat the evidence of the faid Fofſeph Haighington could not 
ſupport the order, ſo as to baſtardize the ſaid Foſeph the in- 
fant removed. And in ſupport of the order of ſeſſions it 
was obſerved, that this man could not be a proper witneſs 
u the cale ; for no body can be adjudged a baſtard without 
tte evidence of the woman. But by lord Hardwicke Ch. J. 
There is no ground to ſupport the order of ſeſſions. It 
is an apparent fact, that this man and this woman were 
rever married. And what is there to make him an incom- 
hetent witneſs ? It was an objection to an order of baſtardy 
two terms ago, K. v. Willey, that it was founded upon the 
evidence of a married woman, which ought not to be ad- 
mitted to diſcharge her huſband. But this man doth not 
ſwear to diſcharge himſelf ; For whether he be the legiti- 
mate, or only the natural father of the child, he is equally 
bound to maintain it. Burrow's Settl. Caf. 25. 


2. Settlement by birth of legitimate children. 


In the caſe of Rickmanſworth and St. Giles's; A child 
was ordered to be removed from the pariſh of Rickmanſ- 
worth to the pariſh of St. Gules's, as being the place of his 
birth, the place of his father's lait legal ſettlement being not 
known: For where the father's place of laſt legal ſettle- 
meat of a legitimate child is not known, there the child 
may be ſent to the place of its birth, as well as an illegi- 
umate one, Blackerby. 246. 

H. 8 An. Cripplegate and St. Saviour's. A child of three 
years of age was removed from one of theſe pariſhes to 
the other, and it appeared in the order, that they removed 
tim there, becauſe he was born there, not having any 
ther ſettlement. By the court; I he father's ſettlement 
IS the ſettlement of the children, when it can be found 
out; otherwiſe the birth of the child prima facte is the ſet- 
dement of the child, until there is another ſettlem: ent found 
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it is filius nullius; ſo if they cannot find out the ſetie. 
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out. So a baſtard child's ſettlement is its birth, becauſe 
ment of a legal father, the birth is a ſettlement of the child. ot 
If a child be dropt in a pariſh, they may remove him tg 1. 
the place of his birth, or where his father's ſettlement was, ; fett 


and the ſettlement by birth is only quouſque they find the fu. nan 
ther's ſettlement ; and if they never can find that, it is ah. Fay. 
ſolute upon them. Foley. 265. 2 


But here it is to be obſerved, that in the two caſez 
above mentioned, the point was not in queſtion, whether 
or no if the father had no ſettlement, yet if the mother had 
a ſettlement, ſuch children ſhould follow the mother; 
ſettlement, or ſhould be ſent to the place of their birth? 
And there will appear good opinions in the next courſe gf 
ſettlements, that if the father hath no ſettlement as being 
foreigner, or if the father's ſettlement is not known, yet if 
the mother hath a ſettlement, the children in ſuch caſe 
ſhall not be ſent to the place of their birth, but to the 
place of their mother's ſettlement : But the rule intended 
to be drawn from theſe caſes, which is ſufficient for this 
place, and which the caſes will well bear, is no more 
than this, that the place of the birth of a legitimate child 
is the ſettlement of it, until another ſettlement be found 
out. 

By the 13 G. 2. c. 29. for confirming and inlarging the 
powers given by charter to the governors and guardians of 
the hoſpital for the maintenance and education of expoſed 
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and deſerted yqung children, it is provided, that no child, day: 
nurſe, or ſervant, received or employed in ſuch hoſpital, ſet] 
ſhall by virtue thereof gain any ſettlement in the pariſh bay. 
where ſuch hoſpital ſhall be ſituate; and conſequent!y the leve 
ſettlement of foundlings is not different from that of all 2 
other perſons : that 1s, if they are legitimate children, they infa 
ſhall follow their father's ſettlement, if known ; if not, that 
then their mother's ſettlement; if neither of theſe 1s chil 
known, or if they are baſtards, they ſhall be ſettled where that 
they were born; if that cannot be known, which is pro- fath 


perly the caſe of a foundling, this ſeemeth to fall under the C. 


general rule, that every perſon ſhall be maintained and ˖ 
povided for in the place where he happens to be, until a . wa 
ſettlement can be found; for in a chriſtian civilized coun- fatl 


try, no perſon ought to be ſuffered to periſh merely tor tha 
want of neceſſaries. Only, in the preſent caſe, the at Wl An 
takes ſuch children off the pariſh, and leaves them to tie WF me 
proviſion of the hoſpital. I1: 
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iv, Of the ſettlement of children with their parents; 


1. The birth of legitimate children doth not give them Settlement of a 
\ ſettlement, except where the ſettlement of their father _—_ child 
ind mother is not known, and then only till it is known. nt. 

ley. 269. 

2. F uct y it was held, that a child ſhall continue with At what age a 
is parents as a nurſe child, until it ſhall be 8 years of age, e 
during which time it ſhall not be deemed capable of gain- gin from tha 
ing a ſettlement in its own right; but by the latter reſolu- parents, 

tons it ſeems to be agreed, that a legitimate child ſhall ne- 

ceſſarily follow the ſettlement of its parents as a nurſe child 

or as part of the family, only until it ſhall be 5 years of 

ige; and that after that age it ſhall not be removed as 

part of the father's family, but with an adjudication of the 

place of its own laſt legal ſettlement, as being deemed ca- 

able at that age of having gained a ſettlement of its own. 

But it ſeemeth not difficult to determine with exact cer- 

ninty, at what age a child may have acquired a ſettlement 

of its own, diſtin& from the parents ſettlement, For by 

the 5 El. c. 5. fe 12, a child of ſeven years of age may be 

bound apprentice to a ſhipwright, fiſherman, owner of a 

ſhip, or other perſon uſing the trade of the ſeas ; and by 

the vagrant act of the 17 G. 2, a vagrant's child of that 

ige may by the juſtices be put out an apprentice : And as 

ſoon as he ſhall have reſided and lodged in a pariſh for 40 

days under the indenture, he will have thereby gained a 

ſettlement. So that the preciſe time, when a perſon may 

have gained a ſettlement in his own right, is at the age of 

ſeven years and 40 days. 

3 E. 10 An. Q, and St. Giles's, Order to remove an How far chil- 
infant to the pariſh of St. Giles's; becauſe it appeared, —— hl 
that though the father was ſettled at another place, yet the ſetuement, 
child was born at St. Giles's. Quaſhed by the court; for 
that the place of the ſettlement of the child is. with the 
* and not the place where the child was born. 1 See 

18. | 

H. 10 G. St: Giles's Reading and Everſly Blackwater. It 

was ruled by all the court upon argument, that where a 
father gains a ſecond ſettlement after the birth of his child, 
that ſettlement is immediately communicated to the child, 
And a child may be ſent to the place of his father's ſettle- 
ment, without ever having been there before, 2 Sz. C. 
112. Str. 580. L. Raym. 1332. 3 

M. 12 G. 2. Sowten and Sydbury, The queſtion! was, 


whether the children, being above the age of nurture, 
Vol. III. A a | ſhall * 
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ſhall be removed with the father to the father's ſettlement, 


where the child had never inhabited? By Lee Ch.]. 
In the cafe of Ever/ly Blackwater, the court were of opi- 


nion, that a child might be ſent to the ſettlement of his 


Child emanci- 
pated from the 
lather, 


father, though it had never been there before, contra; 
to an opinion of L. Parker in a former caſe. And he ſaid 
the true diſtinCtion, I think, is, that where children have 
gained no ſettlement, but continue part of their father'; 
family, they ſhall follow their father's ſettlement, 2 Sf, 
C. 150. Andr. 345. 

T. 2 An. Comner and Milton. A man ſettled at Conner, 
and having ſeveral children born in that pariſh, afterwardz 
removed to Milton with his children, and gained a ſettle. 
ment there; and becoming very poor, his children born 
in Comner, were by an order of two juſtices ſent to Cin- 
ner, Viz, thoſe that were under ſeven years old; the jul- 
tices apprehending, that the place of their birth was the 
place of their lawful ſettlement. And this order being 
removed into the king's bench by certiorari, it was inſiſted 
to maintain the order, that the children.had gained a ſettle. 
ment in Comner by birth, which was not altered or de. 
feated by any ſubſequent act of their father in gaining a 
ſettlement at Milton; for his children were with him 
there only as nurſe children, and his ſettlement ſhall not 
be the ſettlement of the children. But by Holt Ch.]. 
'The place where a baſtard is born, is the place of his 
ſettlement, unleſs there is ſome trick to charge the pa- 
riſh ; but the place where legitimate children are born, is 
not the place of their ſettlement, for let that be where it 
will, the children are ſettled where their parents arc 
ſettled; as for inſtance, if the father is ſettled in the pa- 
Tiſh of H. but goes to work in the pariſh of B. and before 
he gains any ſettlement there, has a fon born in the pa- 
riſh of B. and then dies; this child may be ſent to the 
pariſh of H. for it is not the birth, but the ſettlement of 
the father, that makes the ſettlement of his child; and il 
the father hath gained a new ſettlement for himſelf, he 
hath likewiſe gained a new ſettlement for his children, 
who do not go with him to his new ſettlement as nurle 
children, but as part of his family. 2 Salk. 528. 3 Salk, 
25 


9- | 

4. T. 7 G. Eaftwaodbay and Weftwordbay. Upon appeal 
from an order of two juſtices, for the removal of Robert 
Baker, from the pariſh of 7/e/twnodbay. to the pariſh of 
Eaſteusodbauy, the ſeſſions ſtate the fact ſpecially for the 
opinion of the court: That forty years ſince, Themas 
Baker, the father of this Robert, was ſeiled in 1 1 
reeho 
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reehold eſtate in the pariſh of Hampſtead Marſhal, where 
he lived till the year 1697, and had this ſon Robert, who 
was at that time eight years old : That in 1697, Thomas 
the father and all his family removed to Chevely, where 
he rented a tenement of 201 a year, for two years: That 
in 1699, he purchaſed a copyhold eſtate of 111 a year 
in the pariſh of Meſtiuoodbay, whither he removed with 
his ſon and ſervants, and ſerved churchwarden and other 
pariſh offices, and paid taxes, and ſtaid there till the year 
1716: That in 1716, he purchaſed a cottage of 11 128 
6d a year in Ea/twordbay, and went and lived upon it 
till his death: but Robert the ſon ſtaid behind in Iſt - 
w1dhay, where he married a wife, and has worked ever 
ſince on his own account, and that he is 30 years old, 
Upon the whole; the ſeſſions confirmed the order of the 
two juſtices for his ſettlement at Ea/twoodhay. It was 
moved to quaſh the order of ſeſſions, for that the ſettle- 
ment of Robert the ſon is either at Hamſtead Marſhal, 
where he was born, and where he lived till eight years 
od; or if it ſhould be carried ſo far, as that he gained a 
new ſettlement with the father, by removing with him 
5 part of his family, according to the caſe of Commer and 
Millan, yet that can carry him no farther than J/e/twood- 
hay, which is the laſt place to which he accompanied his 
father; but let the ſettlement be in either, it is not ma- 
terial now; the only queſtion being, whether here is any 
ſettlement in Ea/twoodbay, for which there is no colour. 
On the other hand, it was inſiſted, that let the fon be of 
what age he will, he ſhall follow the ſettlement of the fa- 


ther, till he gains one by his own acquiſition; and it ap-- 


pearing he had never done any thing to gain a ſettlement 
by act of his own, either in Hamſtead Marſhal, Chevely, 
or Meſtꝛuaadhay, then he muſt follow the ſettlement of the 
father as well in Ea/twoodhay as in any of the reſt. Pratt 
Ch. J. The queſtion is not, where this man and his fa- 
mily are ſettled, but whether there appears a ſettlement of 
him in Eaſt uaodbay? If he had gone thither with his fa- 
ther, as part of the family; poſſibly it might have been 
a ſettlement of him there: but by ſtaying behind, he was 
divided from his father, and therefore there is no colour 
to make it a ſettlement in Ei]. I think his ſet- 
tlement is in J/e/woodbay, which was the laſt place where 
he lived as part of his father's family. To which the reſt 
* court agreed: And the order was quaſhed. Str. 

438. 
E. 2 G. 2. St. Michael's Coflany in Norwich, and St. 
Matthew's in Ipſwich. Two juſtices made an order, to 
a 2 remove 
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remove Edmund Williams, Anne his wife, and Edmund, $. 
loman, and Amy, children of the ſaid Edmund the father, WM til re 
from the pariſh of St. Michael in Norwich, to the pariſh marri 
of St. Matthew in Ipſiwich. Upon an appeal from this hill to 
order, the ſeſſions ſtated the matter ſpecially, viz, That 


there 


e [ 
Edmund Milliams the grandfather was ſettled at Shipt = 
Mallet in Somerſetſhire ; and afterwards removed to Bruty the la 
in the ſaid county, and had a writing given him from Shi. ment 
ton Mallet, acknowledging his legal ſettlement to be there; ment 
by virtue of which he continued at Bruton for 20 year, 1 thi 


where Edmund the fon was born ; and that he continued 
there with his father till he was nineteen years of age, 
and was bred up to his father's buſineſs of a woolcomber, 
Then Edmund the ſon left his father, and came to Nyr. 
wich, and there he married two wives ; by the firſt he had 
Edmund the grandſon; and ten years after his wife died, 
Then he married Anne. his now wife ; by whom he had 
Solomon and Amy two other children; ſince whoſe birth, 
about two years ago, Edmund Williams the grandfather 
gained a new ſettlement at St. Matthew's, Ipfwich : But 
Edmund the ſon hath never lived with his father at Ipſwich, 
or any where elſe, ſince he lived with him at Brutm, 
The queſtion was, whether the perſons removed, to wit, 
Edmund the ſecond, his wife, and three children, ſhould 
follow the ſettlement of the grandfather at Ipſwich; or 
whether they ſhould not be looked upon as ſeparated from 
the grandfather's family, eſpecially after ſo long an in- 
terval of time? Mr. J. Reynolds; I do not ſee how the fa- 
ther can gain a ſettlement for the ſon, ſo many years af- 
ter the ſon has left him. Lord Ch. J. Raymond; I think 
it is odd, that an old man of ſixty, who has left his father 
for 40 years, ſhall follow the ſettlement of his father, as 
oft as his father removes. In the caſe of young children 
it is otherwiſe ; for they cannot be ſevered from their pa- 
rents, becauſe of nurture. . And by the whole court : The 
reaſon' why we enquire into the ages of children is, be- 
cauſe if they are grown up, and above' ſeven years old, 
they may gain a ſettlement by their own act; but it is 
almoſt a contradiction in terms to ſay, that a man who 


has left his father 40 years, ſhall follow the ſettlement of an 
his father. 2 Sz C. 129. Str. 831. thi 

H. 21 G. 2. Bugden and Ampthill. John Green, fa- fa 
ther of Thomas Green the pauper, came by certificate from ru 
Royſton to Ampthill. They remained together at Ampthil WI ou 
under the certificate, till Thomas the pauper came of age. K 


Then Thomas the pauper, being upwards of 21 years of 
age, married in Ampthill, and left his father, and — J 
cre C2 
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there with his wife and children diſtin from his father, 
till removed by the preſent order. Three years after the 
marriage of Thomas, John the father removed from Ampt- 
hill to Bugden, and there gained a ſettlement : But Thomas 
the pauper never lived there. It was argued, that here 
was a good ſettlement of the pauper at Bugden, for that 
the laſt ſettlement of the father would be the legal ſettle- 
ment of the ſon, unleſs the ſon had gained à new ſettle- 
ment of his own. On the other hand, it was inſiſted, that 
25 the ſon did not live with his father at Bugden, he could 
not gain any ſettlement there, being no part of his fa- 
mily; and the rather, becauſe he had an independent and 
diſtin family of his own at another place. And of that 
opinion was the court; who held, that the pauper ceaſed 
to be part of his father's family, upon his marrying and 
lying ſeparate and diſtinct from his father. Burrow's 
dettlm. _ 270. 
E. 9 G. 3. Walpole St. Peter's and Wiſbech St. Peter's. 
The pauper, being ſettled at Outibell as part of his fa- 
ther's family, liſted himſelf for a ſoldier, and continued in 
the ſervice four years. After his diſcharge, he came home 
to his father, who had removed from Outwell, and then 
lived at Y/alpole, and rented and occupied a farm there of 
about 501 a year, and continued with his father there 
about 12 or 14 weeks; and afterwards worked at different 
places as a labourer, till he was removed by order of two 
juſtices from Wiſbech to . aforeſaid. The ſeſſions, 
upon appeal, confirm the order. It was moved to quaſh 
both theſe orders, for that the pauper's legal ſettlement 
was at Outwell ; which was the place of his father's ſet- 
tlement at the time of the pauper's leaving his father's 
family, and conſequently the pauper's own derivative ſet- 
tlement, The ſon, by liſting himſelf for a ſoldier, and 
continuing four years in the ſervice, became emancipated 
from his Naber family; and not having gained any ſub- 
ſequent ſettlement for himſelf, muſt reſort to his old de- 
rivative ſettlement at Outtuell; and could not, after ſuch 
an emancipation from his father's family, gain a ſettle- 
ment at Walpole St. Peter's, where his father had newly 
and ſubſequently gained a ſettlement, but had none 
there when the ſon left him and ceaſed to be part of his 
family, And a rule was made to ſhew cauſe. Which 
rule, upon affidavit of ſervice, was made abſolute, with- 
out defence, And both the orders were quaſhed. Bur. 
ett]. Caſ. 638. Black. Rep. 669. 

H. 15 G. 3. Halifax and Marley. Caſe ſpecially ſtated. 
John Bragg, the father of the pauper, went with a certifi- 


cate from Skircoat to Halifax, where the pauper was born. 
A And 
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And when he (the pauper) was about fifteen years of age 
he bound himſelf an apprentice by indenture to IWillion 
Smith of Halifax ſtuff weaver, for the term of four years 
and ſerved his maſter there for that time. After he wa; 
out of his apprenticeſhip, and when he was about 19 years 
of age, his father took a farm of 121 a year in Marley, and 
went and reſided there ſeveral years: That his ſon the pau- 
per, always after the father went to Harley, worked about 
the country as a {tuff weaver, but came to his father at 
arley when he pleated, and kept his holiday cloaths there, 
and conſidered his father's houſe as his own home: That 
when he came to his father's houſe, he paid for what he 
had, and was his ov!n maſter, to go and work for himſelf 
whenever he pleaſed. Lord Mansfield was not in court. 
The other three judges thought that the fon could not be 
conſidered as emancipated, or independent of or ſeparated 
from his father. He went to his houſe when he pleaſed, 
and had his cloaths there. Mr. Juſtice Aon ſaid, that where 
a ſon is hecome independent of his father's family, or eman- 
cipated {rom it, he would not acquire a ſettlement where 
his fatiicr goes to reſide : But if he remains part of his fa- 
ther's family, he will acquire a, derivative ſettlement where 
his father goes and ſettles, The diſtinction was well laid 
down, he faid, in the Bugden caſe ; and he obſerved, that in 
the caſe of ¶ alpole St. Peter's, the fon had been four years a 
ſoldier, and was emancipated from his father's family, and 


had ceaſed to be part of it, Bur. Set. Caf. 806. 


5. H. 10 G. St. Giles's and Everſly Blackwater. Tho 
the place of the birth of a child, where the father hath 
no ſettlement, is the place of the ſettlement of the child; 
yet where the father hath gained a ſettlement, his chil- 
dren, though born in another pariſh, ſhall be looked on 
as ſettled at the place of their father's laſt legal ſettlement, 
and ſhall be removed thither, as well after the death of 


their father, if occaſion requires, as in his lifetime, ſup— 


poſing they have gained no ſettlement of their own, 
Raym. 1332. Str. 580. 

T. 8 V. K. and Luckington. Hobel and his wife were 
ſettled at Luckington, and came to St. Auſtin's, and there a 
child was born. The father dies in the king's ſervice. 
'The queſtion was, who ſhall keep the child ? It was ob- 
jected, that it was ſettled where born; for that they could 
not ſend it to the father, when he was dead. But by Hit 
Ch. J. The death of the father doth not alter the child's 


ſettlement. Comb. 380. 


So if the father dies before the child is born; yet the 
child ſhall be ſettled where the father was ſettled before his 
death, M. 5 An. Q and Clifton, 19 Viner 382. # 1 
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6. M. 1 G. St. George's and St. Katharine's, 
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A man Father dead and 


ctled in St. Katharine s, married, and had fix children We _— 


horn there, and died. After his death, the widow goes 
into the pariſh of St. George, with her ſix children, and 
rents a houſe of 121 a year, and lives in it with her 
children four months. The fingle queſtion was, Whether 
the children ſhould be ſettled where their father was laſt 
ſettled, or have a ſettlement with the mother in the pariſh 
of St. George ® And the whole court were of opinion, 
that the fix children were ſettled in the pariſh of St. 
berge, where the mother's laſt ſettlement was. And by 
Parker Chief Juſtice, There is no diſtinction between 
the ſettlement of children with the father or mother ; 
for they are as much her's as the father's, and nature 
obliges her, as much as the father to provide for them 
ſ does the law ; and every argument that holds for their 
ſettlement with the father, holds as to their ſettlement 
with the mother. The reaſon why children ſhall not gain 


a ſettlement, where the widow gains a ſettlement only by 


intermarriage, is, becauſe it is then not her family, but 
her huſband's; and ſhe cannot give the children any 
ſuſtenance without the huſband's leave. But in this caſe, 
ince ſhe is equally puniſhable with her huſband for deſert- 
ing her children, and therefore could not leave them be- 
hind her, they muſt gain a ſettlement with her. Foley. 254. 
1 Sf. C. 69. 

H. 13 G. Woodend and Paulſpury. Jahn Buncher was 
ſettled at Noodend, and died, leaving a widow and one 
daughter aged 14 years. The widow removed to Paul/- 
fury, into a meſſuage and tenement of her own for lite, 
and took her daughter with her, and the daughter lived 
with her there two years. And the queſtion was, Whether 
the daughter gained a ſettlement at Paulſpury? And it was 
adjudged that ſhe did; becauſe the mother being a widow, 
baving gained a new ſettlement after her huſband's death, 
the daughter gained a ſettlement alſo as part of her 
family. And there is no difference between a father's 
gaining a ſettlement, and a mother's, in ſuch caſe as 
this; for the mother is obliged to provide for her children 
after her huſband's death, as the father was when living; 
and ſhe could not leave this daughter behind her, neither 
— ſhe be removed from her. L. Raym. 1473. Fol. 256. 
tr. 746. | 

T.8& g G. 2. Barton Turfe and Happiſburgh. Thomas 
Man hired a farm of the yearly value of 1001 in Bart 
Turfe, which he occupied for about three years, and died 
there. After his death his widow removed from Barton 

A a 4 Turfe 


widow. 


376 


equally as under its father whilſt alive. The mother; 


Father dead and 
the mother mar- 
Tied again, 


not the pariſh of Wangford. But the children above the 
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Turfe to Happiſburgh, and dwelt in a houſe and occupied 
lands there, of the yearly value of 41, which were give 
to her by the will of her father. And Deborah her daughter, 
being then of the age of 13 years, went and lived with 
her mother as part of her family, for about a year and a 
half, By the court: The daughter gained a new ſettlement 
in Happiſburgh, by living with her mother there, as part of 
her family, upon the mother's own eſtate. For a child ma 
gain a ſettlement under its mother after the father's death, 


ſettlement has the ſame effect upon the child as the father's 
had. Burrow's Setil. Cafes. 49. 

And the like was held by the court in the caſe of Oulty 
and Wells, M. 9G. 2. Id. 64. 

7. M. 10 V. Wangford and Brandon. Three poor men 
of Wangfard came into the pariſh of Brandon, and there 
married three poor widows of Brandon, who received re 
lief from the ſaid pariſh; each of which widows had 
children by, their former huſbands, ſome under 7, ſome 
above 7 years of age, It was holden, that the children 
did not gain a ſettlement in J/angford, nor were removeable 
thither, to charge that pariſh. As to the nurſe children, 
they indeed might. be ſent thither for nurture only : Yet 
ſtill the pariſh of Brandon muſt relieve them there, and 


age of 7 years ought not to be removed at all; being 
ſettled inhabitants in the pariſh of Brandon. And the re- 
moval of the mother ſhall have no influence on the ſettle- 
ment of their children. Garth, 449. 2 Salk. 482. Bur- 
row's Settlem. Caſ. 3. | 

In the aforeſaid caſe of Comner and Milton, T. 2 An. It 
was ſaid, that if after death of the father, the mother 
marries again, to a huſband who is ſettled in another 
pariſh ; her children, ſuch of them as are above 7 years 
old, ſhall not be removed; thoſe under ſhall be removed, 
but that only for nurture, for they ſhall be kept at the 
charge of the other pariſh, where their father whilſt living 
was ſettled; and to that pariſh they may be ſent after 7 
years old, as to the place of their lawful ſettlement ; for 
this accidental ſettlement of their mother, which was only 
by the marriage with a ſecond huſband, and as ſhe is now 
become one perſon with him, ſhall nat gain a ſettlement 
for her children, 


And in the caſe of Moodend and Paulſpury aforeſaid, H. 
13 G. It was aid, that if after the huſband's death the 
wife ſhall marry again, to a man ſettled in another pariſh; 


her children by her former huſband muſt go with her for 
2 | | 5 a nurtures 
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zurture, yet they are no part of her ſecond huſband's family, 
and therefore gain no ſettlement thereby in the pariſh where 
the father in law is ſettled. L. Raym. 1473. 

7. 68 7 G. 2. St. Giles's in the Fields and St. Clement's, 
acob Maile, the pauper, was an infant of g years of age. 
fi father's ſettlement was not known: His mother's 
ſettlement before their marriage was known: His father 
died: His mother married a ſecond huſband, who had a 
ſettlement ; and ſhe, conſequently, gained a new ſettle- 
ment by this ſecond marriage. By the court: Jacob Maile's 
ſettlement is where his mother was laſt ſettled before her 
marriage with Jacob's father; the new gained ſettlement 
of his mother not being gained in her own right, but only 
in right of her ſecond huſband. And in this caſe the 
court agreed, that where children are ſent with their mo- 
ther for nurture, they are to be ſupported at the expence 
of the pariſh where kheir legal ſettlement is. Burrow's 
Settl. Caſes. 2. 
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8. E. 8 G. 2. K. and St. Mary Bert bhamſtead. The father Fatherrun away, 
ran away, and the mother went and reſided on an eſtate whether the 


deviſed to her: One queſtion was, whether the children 


child can gain a 
ſettlement with 


could gain a ſettlement, by reſiding with the mother on the mother, 


ſuch eſtate, where the father had never lived? And it was 
held by Lord Hardwicke Ch. J. That as it did not appear 
that the father was dead, the court muſt ſuppoſe him to be 
living ; and in ſuch caſe, the children could gain no ſettle- 


ment but what was derived from their father: But the mat- 


ter was afterwards referred to the judges of aſſiæe. 2 Sz, 
C. 182. 
9 H. 12 G. Weſtram and Chidingſtone. 


An Engliſhman, Father having 


whoſe ſettlement was not known, married, had a child, no ſettlement, 


and ran away : The child was then nine years of age. 


whether the 
Y child ſhall be 


the court, the mother and children ought to be ſettled, where ſettled with the 


the mother was ſettled before marriage. Foley. 252. 

M. 3 G. 2. St. Giles's and St. Margaret's. Sarah Ethe- 
rington, with Dorothy her daughter aged five years, was re- 
moved from St. Margaret's to St. Giles's, as being the place 
of Sarah's laſt legal ſettlement before her marriage, ſhe hav- 
ing married an Iriſbman who had no ſettlement: And it was 
adjudged, that Dorothy her daughter ſhall be ſettled with her 
mother in the pariſh of St. Giles's, where her ſaid mother's 
ſettlement was before marriage. Fol. 251. 


7. 9 G. KX. and St. Paul's, Shadwell. Reſolved by Eyre 


and Forteſcue, that where the father being a foreigner had 
no ſettlement, the children ſhould have the benefit of their 
Mother's ſettlement; for that her right ſhould . ta 
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mother. 
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them, and they ſhould not be ſent to the place of theilt 
birth” 2 8ef. C. 113. | 

H. 10 G. St. Giles's and Everſly Blackwater. It was held 
by the court, that where the father's ſettlement cannot be 
found, yet if the mother's can, the child ſhall have the 
benefit of that. 2 Se. C. 112. 

H. 28 G. 2. St. Botolph's without Biſbopſgate, and 5. 

John's Wapping. A child of an Iriſman having no ſet- 
tlement in England, and ſuppoſed to be on board a man 
of war in the Le Indies, and of his wife being an Engliſh 
woman, was adjudged to go with the mother to the mo- 
ther's ſettlement which ſhe had before marriage, Bur 
row's Sett. Caſe 367. 
MM. 33G. 2. St. Matthew's Bethnal Green, and St. Kathe. 
rine s. A man, whoſe ſettlement was not known, married 
a woman who was ſettled in the precinct of St. Katherine, 
They had a-ſon born in Bethnal Green. Which ſon married 
a woman ſettled in the pariſh of St. Leonard Shoreditch; 
and had ſeveral children by her, It was argued that theſe 
children ought to follow the acquired ſettlement of theit 
mother; and not their father's, which was only a deri. 
vative one from their grandmother, who had married a 
Frenchman that had no ſetttement. But not allowed by the 
court; who faid, that there is no difference between an 
acquired and a derivative ſettlement. And the rule laid 
down was this; That the child's ſettlement follows that of 
its father, if the father's can be found; and that no re- 
courſe ſhall-be had to the mother's ſettlement, till that of 
the father can be traced no further. And theſe children 
were adjudged to be ſettled at St. Katherine's. Burr” 
Sett. Caſ.*4.82. = 3 

10. A travelling woman, having a ſmall ſucking child 
upon her, was apprehended for felony, and ſent to the 
gaol, and was hanged : This child is to be ſent to the place 
of its birth, if it can be known; otherwiſe it muſt be ſent 
to the town where the mother was apprehended, becauſe 


that town ought not to have ſent the child to gaol, being 


no malefactor- Read. Poor. Dalt. 168. 

And where a child is firſt knn to be, that pariſh muſt 
provide for it, till they find another: By Holt Ch. J. Comb, 
364. 3 798 4 ? + & N L 

v. Of ſettlement by apprenticeſhip. 


The ſtatutes relating to the ſettlement of apprentices, 


are theſe following z. whieh I” will firſt exhibit together # 
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ane view, and then ſet forth the judgment of the court of 
king's bench upon the ſeveral parts thereof. 


By the 13 & 14 C. 2. c. 12. On complaint by the church- Statutes con- 


wardens or over feers of the poor, within 40 days after any per- cerning the ſets 


tlement of ape 


in ſhall come to ſettle in any pariſh, on any tenement under prentices. 
1ol a year; two juſtices (1 Q.) may remove him to the place 


where he was laſt legally ſettled, either as a native, houſholder, 


qjourncr's 6 pprentice, or ſervant, for the ſpace of 40 days 


at the leaſt. By the 1 F. 2. c. 17. The ſaid 40 days ſhall 


le reckoned, not from the time of his coming to inhabit, but from 
the time of his delivering notice in roriting. And by the 3 . 
„ 11. Not from the time of delivering ſuch notice, but from 
the time of the publication 0 ſuch notice in the church. 

But by the ſaid act of the 31. IF any perſen ſhall be 
ound an apprentice by indenture, and inhabit in any town or 
pariſh, ſuch binding and inhabitation ſhall be adjudged a good 
ſttlement, though no ſuch notice in writing be delivered and 


publiſhed. ſ. 8. 


By the 12 An. ft. 1. c. 18. F any perſon, after June 24, 
1713, ſpall be an apprentice bound by indenture to any perſon 
riding under a certificate, in any pariſh, townſhip, or place; 
and not afterwards having gained a legal ſettlement in ſuch 
pariſh, trwnſhip, or place; ſuch apprentice, by virtue of ſuch 
apprenticeſhip, indenture, or binding, ſhall not gain any ſettle- 
ment in ſuch pariſh, townſhip, or place; but every ſuch ap- 
prentice ſhall have his ſettlement in ſuch pariſh, townſhip, or 
place, as if he had not been bound apprentice. 1. 2. 

And by the 9 & 10 W. c. 11. No perſon who ſhall come 
int? any pariſh by a certificate, ſhall be adjudged by any att 
whatſrever to gain a ſettlement in ſuch pariſh, unleſs he ſhall 


bona fide take a tenement of 101 a year, or execute an annual 


Mee in 


ticelhip. 


And 


* pariſh. (And conſequently not by appren- 


by the 8 An. c. 9. and g An. c. 21. The maſter 


ſhall pay duty of 6d a pound, for ro or under, and of 12 d 


a pound for every pound above, of money, or of things not 
money according to their value, given with apprentices, and 
proportionably for greater or leſſer ſums : Except money given 
with pariſh apprentices, or out of public charities. The ſum 
given, to be written in the indenture in words at length. Ana 
beſides the lamps before requiſite, the indentures to be moreover 


flamped with another ſtamp, denoting the 6d or 12d a pound 


reſpeaively. And if the ſums are not truly inſerted, or duties 
net paid or tendered, or indentures not ſtamped or tendered to 


be amped within the time limited: Such indentures ſhall be 


wid, and not available in any court or place, or ts any purpoſe 
whatſogver, 
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And by the 31 G. 2. c. 11. No perſon who ſhall have been 
bound an apprentice, by any deed, writing, or contract, not in- 
dented, being firſt legally flamped, hall be liable to be removed 
from the place where he was ſo bound and reſident 40 days, by 


any order of removal, or order of ſeſſions, by reaſon only of ſuch 
writing not being indented. 


1. The ſtatute of the 13 & 14 C. 2. gives power to 
remove perſons within the ſpace of 40 days after the 


come to reſide, but no power to remove them after the 


ſaid 40 days; and conſequently where the overſeers have 
neglected to remove them for 40 days, they become after. 
wards unremoveable, The ſtatutes of J. 2. and . z. do 
reſtrain ſuch 40 days reſidence to be after notice in writing; 
but the latter clauſe of the ſtatute of V. takes off that re. 
friction with regard to apprentices ; and the reaſon thereof 
is, becauſe ſuch notice would be to no purpoſe, for that 


the juſtices cannot upon the complaint of the overſeers 


remove the apprentice from his maſter, that is to ſay, they 
cannot upon complaint of the overſeers make void the 
indenture between the maſter and his apprentiee, by which 
the apprentice is bound to live with his maſter, and the 
maſter is bound to keep him; for this can only be done 
upon the complaint of the maſter or apprentice + And con- 
tinuing 40 days unremoveable without notice, is the ſame 
thing as continuing 40 days removeable, but not removed, 
after notice; and conſequently the party hath gained a 
ſettlement. And it is poſlible that the apprentice may gain 
as many ſettlements as there are ſpaces of 40 days in the 
term of his apprenticeſhip; and where he ſerves the laſt 
40 days, there is his laſt ſettlement : Conſequently, he 


may gain a ſettlement long before his maſter ſhall gain 


Binding to be in 
Writing. 


one; as where his maſter's ſettlement ſhall ariſe from ex- 
ecuting an annual office: Or, he may gain a ſettlement, 
whilſt his maſter ſhall gain none, as when he reſides upon 
a tenement under 101 a year: And of conſequence, the 
maſter may be removed, when the apprentice cannot be 
removed; and in ſuch caſe the maſter ſhall be neceſſitated 
to apply to the juſtices, to-compel the apprentice to go 
along with him. 

2. E. 21 Gr 2. Stratton and Llewannick. Two juſtices 
make an order to remove Stephen Pethick from Llewannick 
to Stratton. And upon appeal, the ſeſſions confirm that 
order. The caſe was; Stephen Pethick the pauper, at his 
age of 14 years, was by his mother (being then a widow) 
placed as an apprentice with his brother in law John 
Petherick, by trade a cordwainer, in the pariſh of Strat- 


ton, for {ix years, to learn the ſaid trade: But at the un 


John 
Strat- 
time 
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of placing him as aforeſaid, no indenture of apprenticeſhip 
was executed. His mother agreed to pay to his maſter 
| in hand, and 41 at the end of three years, and his 
maſter was to find him meat, drink, waſhing, and lodg- 
ing during the ſaid fix years, and his mother was to find 
him cloaths during the ſaid term. All which was per- 
formed accordingly. And the ſaid Stephen Pethick believes, 
that in or about the laſt year of the ſaid term, one part 
of an indenture was prepared, in order to bind him an 
apprentice to the ſaid John Petherick, purſuant to the ſaid 
contract or agreement: But he doth not remember that 
he executed the ſaid part, or that it was executed by his 
mother and the ſaid Fohn Petherick, or either of them, 
nor what is become of the ſaid one part. —It was moved 
to quaſh theſe orders, for that all this doth not amount 
to ſuch a binding as will gain a ſettlement, there being 
no indenture duly executed. The court ſeemed to think 
this exception too ſtrong to be anſwered; and made a rule 
to ſhew cauſe why the orders ſhould not be quaſhed : 
Which rule was afterwards made abſolute, without defence. 
Burrow's Settl. = 272. 

H. 22 G. 2. Mawnan and Falmouth, It was moved to 
quaſh an order of two juſtices, and an order of ſeſſions 
confirming the ſame, for removing Fane Luckey from Fal- 
muth to Mawnan, upon the foundation of her having 
ſerved an apprenticeſhip there. The objection was, that 
it was only by a parol binding; whereas the act requires 
that it be by indenture. On a rule to ſhew cauſe, the 
counſel on the other ſide acknowledged that it could not be 
ſupported. Bur, Settl. Caf. 290. 
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3. By the ſeveral ſtamp acts, the indenture is to be To be ſtamped, 


written on parchment or paper ſtamped with a 5s ſtamp ; 
except indentures of pariſh apprentices, which are to be on 
a ſixpenny ſtamp. And there are to be additional ſtamps 
(as aforeſaid) in proportion to the value of money or other 
”_ given with the apprentice z except money given with 
pariſh apprentices or out of publick charities, 

T. 17 & 18 G. 2. Llanvair Dyffryn Cluyd and Llanli- 
dan, John Edwards, an infant, was by his father bound 
apprentice by indenture, but the indenture was not 
ſtamped, And it was ruled, that the indenture not being 
on ſtamped parchment or paper could not be given in evi- 
dence at all, being abſolutely void to all intents and pur- 
poſes. Burrow's Settl. Caſ. 236. 

M. 16 G. 2. Holbeck and Gilderſon. Peter Orange the 
pauper was bound a pariſh apprentice by indenture; but 
the indenture being produced, it appeared not to be _— 

4 t 
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It was objected, that by the 5 V. c. 21. which lays a duty 
of 6d upon the indenture of a pariſh apprentice, it is enag. 
ed, that ſuch indenture ſhall not be given in evidence, nor 
be available in any court, till the duty and alſo a penalty 
of 51 be paid, and the parchment or paper ſtamped, And 
by the court, This indenture was neceſſary evidence to 
make out the proof of a binding by indenture, for that 
binding couid be no otherwiſe proved but by the indentute; 
and the indenture being not ſtamped could not be admitted 
as evidence, and the juſtices ought to have paid no regard 
to it. Burrow's Settl. Caſ. 198. 

H. 4 G. 2. Cuerden and Leyland. On a ſpecial order 
of ſeſſions it was ſtated, that the pauper was bound ap- 
prentice by indenture, and the maſter had 20 8 paid him; 
that he ſerved three years; but that the maſter never paid 
the duty of 6d in the pound according to the 8 A. c. 9. 


. 39. which ſays, that if the duty be not paid, the inden- 


ture ſhall be void to all intents and purpoſes whatſoever, 
The caſe was referred to Forteſcue J. who went the circuit: 
And he held it a ſettlement, becauſe the maſter had ſix 
months to pay the duty in; ſo that during thoſe ſix months 


a ſettlement was gained; and it ſhould not be in the power 


of the maſter to defeat it by matter ex p facto. And 
purſuant to this opinion, the ſeſſions held it a ſettlement, 
But upon debate in the king's bench, the order was 
quaſhed ; for they ſaid, it was making the indenture good 


to one purpoſe, when the act of parliament had made it 


void to all intents and purpoſes whatſoever. And tho' it 
was a hard caſe, they could not break thro? the politive 
words of the act. Str. 903. 2 Seſſ. C. 134. 

But upon, payment of the duty and penalty, and a re- 
ceipt thereof from the ſtamp office produced in evidence, 
the writing is made good. 8 Mod. 365. 

E. 13 G. 2. North Owram and Ovenden. The mother 
of Samuel Spencer the pauper propoſed to put him an ap- 
prentice to a maſter at North Owram, who refuſed to 


take him becauſe he wanted clothes; but propoſed to 


take him if they would clothe him, or give him money 
to clothe him with. The grandfather of the boy ſaid 
he would do fo. And it was thereupon agreed, that the 
grandfather ſhould pay 308 to the maſter to clothe the 
boy withal, and that the maſter ſhould take him as an 
apprentice. And in- purſuance of that agreement, the 
maſter did lay out 30s in clothing for the boy. And 
afterwards an indenture was drawn and executed by the 
maſter and the ſaid Samuel Spencer the apprentice : And 
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paid by the grandfather to the ſaid maſter, And in con- 
ſequence thereof, the ſaid apprentice ſerved his ſaid ma- 
fer under ſuch indenture and agreement for fix years in 
Vrtb Owram. And in the ſaid indenture a covenant 
was made and mentioned, for the faid maſter to find 
clothes for the ſaid apprentice during all the faid term. 
But in the indenture no mention was made of the ſaid ſum 
of 30s ſo agreed to be given as aforeſaid, neither was 
any duty paid for the ſame, nor was the ſaid indenture 
ſtamped with the additional ſtamp required by the 8 Anu. 
9. to denote ſuch ſum given with the apprentice. It 
was urged, that the apprentice hereby gained no ſettle- 
ment; both becauſe the ſum given with him was not 
inſerted in the indenture in words at length, 5 alſo 
becauſe the indenture was not ſtamped with the faid addi- 
tional ſtamp. By the court: The not inſerting in words 
at length the full ſum received or contracted for, ſubjects 
the maſter to a forferture, but doth not make the inden- 
ture void. And upon the ſtate of the caſe, the maſter is 
to be looked upon in no other condition than if he had 
been a ſtranger employed as an agent by the grandfather 
to clothe the boy: And the grandfather was obliged to 
repay him, and did repay him, This clothing was be- 
fore the binding: So that it amounts to no more than 
putting a boy apprentice ready clothed. It is not a 
præmium received by the maſter. The ſtatute means 
money given for the benefit of the maſter. But he has 
no benefit from this 3os. 
the boy before he was his apprentice: And this agree- 
ment was ex=cuted before the indenture was ſealed. 
And it was adjudged that the apprentice gained a ſettle- 
ment under the td indenture. Burraw's Settl, Caf. 
145. wy 
E. 19 G. 2. Baxter and Fairlam. The ſingle queſtion 
upon a demurrer was, whether an indenture of an ap- 
prenticeſhip, where 6d is mentioned to be the ſum given 
with the apprentice, be or be not void for want of the 
duty being paid for the ſum ſo given. By the court: 
No duty was ever intended to be -paid for ſo inſignificant 
a ſum, there being no coin in England ſmall enough to 
pay it. And by the act no ſtamp is required for leſs than 
208. 1 Wilſon. 129. 

H. 28 G. 2. Yarmouth and St. Margaret's in Norwich. 
The pauper William Fackſon was bound and ſerved a ſeven 
years apprenticeſhip in St. Fulian's, Norwich, But it 
appeared that the apprenticethip was in conſideration of 
bd given to the maſter with the ſaid apprentice, and 


nao 


He was not obliged to clothe 
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no duty was proved to be paid for the ſame. It was ob- 
jected, that this indenture was void to all intents and 
purpoſes. But on ſhewing cauſe, the point was given 
up, on the authority of Baxter and Fairlam. Burrow's 
Settl. Caſ. 379. 

H. 7 G. 3. St. Matthew's Bethnal Green, and St. By. 
tolph's Aldgate, The ſum of 51 was inſerted in the in- 


denture as given with the apprentice, and was paid to the 


maſter accordingly, and the indenture had no ſtamp de- 
noting the duty of 6d in the pound being paid by the 
maſter for the ſaid ſum. This ſum was paid out of 1 


voluntary annual ſubſcription for putting out children 


apprentices brought up at the charity ſchool of the pariſh 
of St. Johm Mapping; and truſtees are appointed annually 
for managing the ſaid charity, and a treaſurer, It was 
objected, that this being a private and not a permanent 
charity, and conſequently not within the exception of the 
act of parliament as to publick charities, the indenture 
therefore, not being ſtamped, was void. But by lord 
Mansfield and the court: It is a publick charity, and a 
very laudable one. It is not neceflary that it ſhould be 
a permanent charity. The reaſon of the diſtinction be- 
tween a public and private charity is obvious : a private 
charity might be calculated to evade the act, but a pub- 
lick one cannot be ſuppoſed to have been ſo. Burrmy' 
Settl. Cafe 574. 


Whether it need 4. 7. 5 & 6G. 2. K. and Mellingham. A perſon was 
w be 3ndented. bound by indenture, though not actually indented ; and 


Jafant binding 
bimſelf. 


the ſeſſions adjudged the ſettlement on the foot of that 
binding. Exception was taken, that this was a binding 
without indenture, and not good; and alſo whatever the 
writing was, the pauper was no party to it, nor could 
be concluded by it: And a deed poll will not bind an 
infant, nor a poor perſon put out by the overſeers with- 
out his own contracting; for the ſtatutes which make 
ſuch covenant binding upon them, do require that the 
binding be by indenture. And by the court, The ex- 
ception muſt be allowed, and the order quaſhed. 1 Se. 
Caſ. 330. 

And this conſideration was the cauſe of making the 
ſtatute of the 31 G. 2. c. 11. above-mentioned, which 
enacts, That no perſon bound by writing not indented, 


being legally ſtamped, ſhall be liable to be removed for 


that defect only. | 
5. H. 3 G. 2. Newbury and St. Mary's in Reading. A 
poor boy, of 14 years of age, bound himſelf apprentice 


for 7 years to a weaver. It was argued that this 5 
no 
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not a binding according to the ſtatute, and therefore did 
not gain a ſettlement; and that the indenture was void, 
becauſe an infant could not bind himſelf. But by the 
court, It did gain him a ſettlement; for an infant may 
make an indenture for his own benefit. Foley. 154. 
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6. M. 10 G. 2. St. Nicholas's and St. Peter's both in Binding for lefy 
Ifwich. There was an indenture of apprenticeſhip for term than 7 
ſour years; which the apprentice ſerved — years. 

al 


Whereas the ſtatute of the 5 Elix. requires that it 1 
not be for leſs than 7 years. And the queſtion was, whe- 
ther this ſhould gain a ſettlement ? It was urged, that it 
could not; for that the ſaid ſtatute of the 5 Flix. enacts, 
that all indentures otherwiſe than by that ſtatute ſhall be 
clearly void -in the law to all intents and purpoſes ; and 
it is appointed by the ſame ſtatute, that perſons dwelling 
in cities and towns corpotate ſhall take apprentices for 
7 years at the leaſt, whereas this maſter, dwelling in a 
town corporate, hath taken this apprentice only for 4 
ears. But by lord Hardwicke Ch. J. and the court: 
The indenture is not void, but only voidable, at the 
election of the parties themſelves, if they think fit to 
to take advantage of it; and not by a third perſon, It 
can only be avoided by the maſter or ſervant, who were 
the parties to it; but not by the pariſh, who have had 
the benefit of the ſervice of this apprentice, And the 
lifference between this, and the caſe of Cuerden and Ley- 
land, is, that the act about the ſtamps not only ſays, that 
the indentures not ſtamped ſhall be void, but goes on an 
adds theſe words, and not available in any court or place, 
or to any purpoſe whatſoever, and that no indenture re- 
quired by that act to be ſtamped, ſhall be given or ad- 
mitted in evidence, unleſs the party firſt make oath, that 
the ſum really given with the apprentice, or contracted 
for was truly inſerted. And yet the order made in that 
caſe, was grounded upon the indenture, which was not 
ſtamped, nor was the duty paid. Therefore the juſtices 
admitted a matter in evidence which they ought not to 
have done. And it hath been holden, that if the juſtices 
admit evidence which they ought not to admit, it is a 
utcient reaſon for quaſhing their orders. Burrows Set. 
Caf. 91. | TR 

7. T. 19 G. 2. St. Petrox and Stoke Fleming. Anne 
Giles, the pauper, was bound a pariſh apprentice in St. 
Petror, until her age of 21, without the alternative or. till 
time of marriage, as the ſtatute requires. It was urged, 


that by this binding and ſervice ſhe gained no ſettlement, 
VoI. III. B b 8 the 


Binding for fur - 


ther term than 
the law requires. 
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the binding being contrary to the ſtatute, and therefore 
void. But by the court, the caſe of Nicholas's and $; 
Peter's is in point. The indenture is not void, but on| 
voidable by the parties themſelves, if they ſhall think ft 
to take advantage thereof ; but it is neither void nor void. 
able by the pariſh as to gaining a ſettlement. Barro; 
Settl. Caf. 248. 


— 2 8. An apprentice well ſettled, being with a maſter te- 


rw movable, cannot be removed with him ; but the maſter 
may complain on the covenant. Caſes of S. 211. 


Sttlement of 9. H. 4 Ann. St. Bride's and St. Saviour's. A woman 
— Who was ſettled at St. Saviour's, with her apprentice by 
onthe ſettlement indenture, came and took a lodging in St. Bride's, and 
of the maſter, there continued.above 40 days with her apprentice, who 
ſerved her there. This was held by the court, to be a 
ſettlement of the apprentice at S?. Bride's, though the 
miſtreſs had no ſettlement there. 2 Salk. 533. 
eee to 10 M. 11 G. St. John Baptiſt and St. Fames's Biſhy 
—— — Cannings. Binding and ſerving will not make a ſettle. 
ment, but the ſettlement muſt be by inhabiting ; which 
cannot be but where the party lodges. L. Raym. 1371. 
Str. 594. | 
E. : G. X. and St. Olave's Jury. An apprentice is 
bound to a cobler, who keeps a {tall in one pariſh, lies in 
another, and the boy in a third; and the ſeſſions adjudge 
the ſettlement where the ſtall is, becauſe the ſervice was 
there. But by the court, the boy has gained no ſettle. 
ment in any of the three pariſhes ; for the ſtall is not 
ſufficient to give him one, the maſter lying in another 
pariſh. And the order was quaſhed. Str. 51. 
Note, this caſe ſeemeth to ſtand alone. And by the 
analogy of the other caſes, with reſpe& both to appren- 
tices and ſervants, it feemeth that the cobler's appren- 
tice gained a ſettlement in the pariſh where he lodged, 
A man may be occupied in ſeveral pariſhes in the day 
time, but his home and habitation feems to be where he 
draws to at night.] 
T. 3 G. St. Mary Colechurch and Radcliffe. A boy was 
bound apprentice to a ſeafaring man, and ſerved him for 
a quarter of .a year in the day time on land, in the pariſh 
of St. Mary Colechurch, but lay every night on ſhipboard 
in Radcliffe. But the juſtices apprehending the ſettlement 
to be where the ſervice was, ſend him thither, It was 
moved to quaſh this order, and was likened to the afore- 
ſaid caſe of the cobler. By Parker Ch. J. A man pro- 
perly inhabits where he lies; as in the caſe where the 
houle is in two leets, he is to be ſummoned to _—_— 
| whic 
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which his bed is. And the order was quaſhed. Str. 60. 
Caſes of S. 105. Foley. 159. 

Z. 5 G. 3. Burton Bradſtocl and Bothenhampton. James 
Capon, the pauper, was bound apprentice for 7 years to a 
maſter at Bridport, then owner of a ſhip; and the ap- 
prentice went on board the ſaid ſhip, and there ſerved 
his apprenticeſhip. The ſaid ſhip was employed in a 
coaſting trade from Bridport harbour to many other ports. 
And during all that time, the ſaid harbour was, and was 
conſidered by the captain and failors, as the proper home 
of the ſhip, and to which ſhe returned at the end of every 
voyage. And during the laſt 40 days of the apprentice- 
ſhip, the ſaid James Capon reſided, lodged, and ſerved his 
maſter on board the ſaid ſhip in Bridport harbour aforeſaid. 
Bridport harbour is a baſon in the pariſh of Burton Brad- 
flick, which by an act of parliament in the 11 C. 2. was 
dug and made on a piece of land lying within the ſaid 
pariſh of Burton Brad/tock. — By lord Mansfield and the 
court: Lodging in a pariſh is the fame, whether it be on 
board a ſhip or on land. Caſual reſidences, or accidental 
inhabitancies, are out of the preſent cafe. This harbour 
or baſon is ſtated to be the proper home of the ſhip, and 
to be within the pariſh of Burton Bradſteck: And the 
ſervice was bona fide, without any pretence of colluſion, 
performed in that pariſh. Therefore there ſeems to be 
no material difference between this caſe, and the ordinary 
caſes of gaining ſettlements in pariſhes by apprenticeſhip. 
Burrow's Settl. Caſ. 431. 

M. 7 G. 3. Caflleton and Hundersfield, The pauper 
John Holroid was bound to a maſter at Caftleten for 7 
years. He worked, dieted, and lodged with his maſter. in 
Caſtleton for four years and an half ; and then married a 
woman who lived in Hundersfield. After which marriage, 
he worked and dieted all along with his maſter in Caſſle- 
tin in the day time, but lodged at nights with his wite at 
her father's houſe in Hundersfield, until the expiration of 
his apprenticeſhip, which was about two years and an 
half from the time of his marriage. By the court clearly, 
he gained a ſettlement at Hundersfield, where he lodged. 
Burrows Settl. Caſe. 569. 


It. T. 12 G. 3. Charles and Knowſtone, John Hodge Settlement 
was bound apprentice by the pariſh of [nowſ/tone, to Fohn 3 reſided 
Fiſher of Know/tone, for an eſtate which Fifher rented of e 5 


Mr, Looſemore; who had covenanted with Fiſber to diſ- 
charge him from any expence that he might incur thereby. 
On Fifter's application, Mr. Looſemore's widow and re- 
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preſentative (he being then dead) took the boy; received 


the pariſh money with him; carried him home with 
her; and afterwards removed to the pariſh of Charlis, 
where the boy reſided with her about three years, and 
then became a cripple by loſing both his feet. She there. 
upon returned him to Fiſher; who received him, upon 
her promiſe to pay him all the expence he ſhould be atin 
taking eare of him; and put him to live with his (the 
boy's) grandmother in Knowfone, at 18d a week; where 
he reſided above 40 days, and then was diſcharged of his 
apprenticeſhip by the quarter ſeſſions. After which, two 
juſtices remove the ſaid Hodge from the pariſh of Kay. 


tone to the pariſh of Charles, where he ſerved the laſt part 


of his apprenticeſhip before he became diſabled and inca- 
pacitated for further ſervice; and the ſeſſions, upon appeal, 
confirm their order. It was moved to quaſh theſe orders; 
for that the pauper gained a ſettlement in the pariſh of 
Know/tone, by his laſt 40 days reſidence there. On ſhey- 
ing cauſe, it was argued, that this is not ſuch a reſidence 
of the apprentice in Knowſtone as could gain him a ſettle- 
ment: It was only a caſual, accidental, temporary reſi. 
dence ; and like reſiding in an hoſpital for cure. That 
actual ſervice is neceſſary, in order to an apprentices gain- 
ing a ſettlement.” And therefore, this apprentice's legal 
ſettlement was in Charles, where he performed the ſervice 
of his apprenticeſhip during the ſpace of three years, 
and not in Know/tone, where he lay ill, as a cripple, and 
was totally incapable of performing any ſervice at all.— 
Unto this it was anſwered, that the ſtatute of the 3 V. 
6. 11, ſays only, that © if any perſon be bound by in- 
e denture and inhabit in any town or pariſh”: It ſays no- 
thing about ſervice, or performing any thing. Beſides, 
might not the maſter diſpenſe with the performance of the 
ſervice? The caſes about caſual reſidence do not apply to 
this caſe. Here, the maſter was obliged to receive the 
apprentice again: And Knowſtone was the pariſh where 
the original binding was.—By the court: The perform- 
ance of actual ſervice is not the thing material. It is the 
reſidence, the inhabitauqy of an apprentice, in a town or pa- 


Tith for 40 days, that gains the ſettlement. And this re- 


ſidence here ſtated cannot be deemed a caſual reſidence, 
and therefore is not to be compared to the cafes under that 
head. The boy was bound to Fiber in Xnowſtone ; re- 
{ided about three years in the pariſh of Charles; then be- 
came a cripple ; was ſent back to Fiſher at Nnotuſtone; re- 
ceived by him; and put, by him, to live with his _ 

mother 
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mother in Know/tone ; and reſided there above 40 days, 
during which time he there gained a ſettlement, Burraw's 


Settl. 
12 


1 


706. 


10G. K. and Cirenceſter. There was an ap- Forty days refi- 
prentice bound in the pariſh, who lived there off and on dencs fucceſfive- 
for three quarters of a year, 


this was no ſettlement, ſince he might not inhabit 40 


days together. 


13. E. 9 G. St. Olave and All Hallows. 


Exception was taken, that 


ly not neceſſary. 


But by the court, That is not neceſſary. 
And the order for making it a ſettlement was confirmed. 


Str. 579. 


If a maſter Apprentice af- 


affigns over his apprentice, and the apprentice ſerves in ſigned, 
purſuance of that atlignment ; he thereby gains a ſettle- 
ment: and it differs not whether he ſerves with one ma- 
fer or another; for he {till ſerves by virtue of the firſt in- 


centure. 


1 Se. C. 215. 
13 V. Caſter and Aicles. 


maſter, who lived in Aicles. 


ed to a contract between the two. ma 
ſhould ſerve the latter. 


A poor child being bound 
at Caſtor, his maſter there aſſigned him over to another 
And it was held, that the 
poor child ſhould gain a ſettlement at Aicles, where his ſe- 
cond maſter lived; for though the apprentice was not aſſign- 
able, yet that aſſignment was not — void, but amount- 


ers, that the child 


So that this aſſignment is good 


by way of covenant, though it be not an aflignment to 


paſs an intereſt. 


1 Salk. 68. 


E. 7 G. 3. Taviſtoct and Kelly. 
boy, was bound a pariſh apprentice to Richard Rundle at 
Lamerton, with whom he lived there ſeveral years. Then 
Rundle transferred him by aſſignment to John Prout of the 
pariſh of Milton Abbot, with whom he lived till he was 
twenty years and an half old; at which time he offered 
his ſervice to Thomas Maſom, of the' pariſh of Kelly. The 
ſaid Maſon, apprehending that he was an apprentice to Prout, 
ſent to Prout to know, whether it were with his conſent 
that Cock the pauper ſhould live with him. To which 
Prout anſwered, With all his heart ; he might live with 
Maſin or any body elſe, provided he performed his agree- 
ment with him, which was, to pay one guinea a year dur- 


ing the remainder of his apprenticeſhip. 


Roſamond Coct, a poor 


Accordingly 


he lived with Maſon in the ſaid pariſh of Kelly, for a year 


and upwards, 


The ſeſſions being of opinion that he 
gained no ſettlement thereby, vacated the order of the 
two juſtices, which removed the pauper from Tavi/teck 
to Kelly, It was moved to quaſh the order of ſeſſions; and 
urged, that being a pariſh apprentice, and an infant, he 
could not be transferred without the conſent of the juſ- 
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tices, and himſelf could give no conſent: and if he 
could, it would not follow, that he could live in Kelly ag 
an apprentice, without the privity of the firſt maſter 
Rundle, and there is no conſent at all from him either 
expreſs or implied. Lord Mansfield ſaid, The only que. 
ſtion is, whether Prout conſented? and it is clear he did 
conſent: and his conſent included that of the firſt maſter. 
And the order of ſeſſions was quaſhed, and the order of 
the two juſtices affirmed, Burrow's Settl. Caf. 578. Black, 
2 Rep. 635. 

Apprentice ſerv- 14, 1M. 8 G. 2. X. and St. George's Hanover ſquare, 

y eee Alice Apeeler was bound by indenture a pariſh apprentice, 

fgaed, to George Leiceſter, in the pariſh of St. George's, where 
ſhe lived above 40 days under the indenture, and gained a 
ſettlement: Afterwards ſhe was by parol agreement hired 
out by the ſaid maſter to one Hall in the pariſh of St. Mary 
le Bon, and there lived and lodged above 40 days, that is, 
for the ſpace of one year and upwards, the ſaid apprentice. 
ſhip continuing; and the ſaid George Leice/ter her maſter 
received her wages, and found her clothes: By the court, 
the apprentice is well ſettled in St. Mary le Bon. 2 Sell, 
C. 138. Str. 1001. Burrow's Settl. Caf, 12. 

E. 9 G. St, Olave's and All Hallows. A perſon is 
bound apprentice to a maſter who lives in St. Olave's, 
Afterwards, the apprentice by his maſter's conſent lives 
with another perſon in Al Hallows. By the court; He 
gains a ſettlement in the laſt place; for a perſon may 
ſerve his maſter in another pariſh or place; and although 
he ſerves another man, yet it is by conſent of his maſter, 
and the benefit accrues to his maſter. Caſes of S. 153. 
. 

M. 3 G. Pariſhes of Holy Trinity and Shoreditch. Parker 
Ch. J. delivered the reſolution of the court. This is an or- 
der for the removal of one Ferrer from the pariſh of Hal 
Trinity to Shoreditch; by which it appears, that Ferrer was 
bands. an apprentice to one Truby, with intent that he ſhould 
ſerve Green; which he did for three years: And it hath been 
inhited, that he being bound to Truly, who lives in Trinity 
pariſh, his ſettlement is there; and not in Shoreditch, where 
the ſervice was. But we are of opinion the juſtices have 
done Tight in ſending him to Shoreditch, where the ſervice 
actually was, It is the ſame thing as if Truby had turned 
him over to Green; in which caſe there would have been 
no queſtion, but he had gained a ſettlement in Green's 
pariſh. Str. 10. 

T. 19 G. 2. Petrox and Stoke Fleming. Anne Giles the 


pauper was bound a pariſh apprentice to Rebecca Gregory of 
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95. Petrox, till her age of 21. She ſerved there 5 years; 
when the ſaid Rebecca Gregory, by indorſement on the in- 
denture, delivered up the ſaid indenture, together with all 
ker right, intereſt, and term of years then to come and 
unexpired, of the ſaid apprentice, to Philip Foale of Stoke 
Fleming. And on the ſame day, the ſaid Anne Giles, being 
then of the age of 14 years, did voluntarily bind herſelf 
apprentice by indenture to the ſaid Philip Foale; and ſerved 
him under the ſaid indenture at Stoke Fleming for ſeveral 
years, The queſtion was, whether a ſettlement hereby 
was gained at Stoke Fleming? It was objected, that here 
was no regular aſſignment of the firſt indenture to Philip 
Hale, it being only delivered up, but not aſſigned. And 
the term was not expired, when ſhe bound herlelf to Philip 
Faule. By the court: Tho' an aſſignment of an apprentice, 
(except in London, by cuſtom) cannot ſtrictly be made 
yet as this aſſignment was with the aſſent of the miſtreſs, 
the ſervice under it will be good for the purpoſe of gaining 
a ſettlement : for the ſervice continued under the firſt bind- 
ing. Burrow's Settl. Caf. 250. 

E. 20 G. 2. Clapham and Auſtwick. Michael Wilſon the 
pauper was bound a pariſh apprentice to one Thomas 
N of Auſtwick, tenant to the reverend Mr. Fack/on 
of Clapham, who had covenanted to indemnify his tenant 
againſt all pariſh charges. Thomas Fackſon carried him 
to his landlord, together with the indenture; who ac- 
cepted, received, and provided for him. He defired the 
mother to provide for the boy; who did ſo, for 3 years, 
in Au/twick ; and the reverend Mr. Fackfon paid her 208 
a year, Then he lived with him in Clapham 8 weeks; 
and then ran away to his mother, and remained a quar- 
ter of a year with her in Au/twick, and the reverend 
Mr, Fackfon conſented to his being there. Then the 
pauper was placed with his brother, a maſon, in Auft- 
wick, as an apprentice, by the reverend Mr. Fac#/on, 
who gave him a new ſuit of clothes. And he ſerved his 
brother, as an apprentice, a rwelvemonth or two, in 
Auſtrvick; who took him as an apprentice, and quitted 
the reverend Mr, Fackſon of him. But the repreſenta- 
tives of the firſt maſter (who was then dead) knew no- 
thing of this, nor ever aſſented to it; nor any thing of 
bis living with his mother. It was objected, that this 
ſervice of the third maſter in Auftwick couls not be con- 
lidered as a ſervice under an aſſignment, nor as a fervice 
under the indenture, for want of the conſent ©! the firſt 
maſter, On the contrary, it was inſiſt „ that this ſer- 
vice muſt be conſidered as under the indenture; the firſt 
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arol aſſignment being, to this purpoſe, good. IWilſn 
was the legal apprentice of Thomas Fackſon, and the equi. 
table apprentice of the reverend Mr. Fackſon. A legal 
aſſignment is not neceſſary. And this is a ſufficient fer. 
vice under the firſt indenture. To this it was replieg, 
that he gained his laſt legal ſettlement at Clapham, 
the eight weeks ſervice, The agreement with the maſon 
is not an aſſignment, but an attempt of a new binding, 
whilſt the firſt indenture was ſubſiſting ; which therefore 
is not good. By Lee Ch. J. and the court: The ſtatute 
only requires a binding by indenture, and gives a ſettle, 
ment where the laſt 40 _ are ſerved. Here is a binding 
by indenture ; and the firſt maſter delivers over the ap- 
prentice and indenture to his landlord, who receives him, 
This therefore muſt be looked upon as receiving him un. 
der the terms of the indenture. If there had been no in- 
habitancy elſewhere, after the boy's living eight weeks 
with the reverend Mr. Faciſon, at Clapham, the ſettlement 
had been there. But a ſettlement is fixed at Aurich, 
by the boy's living there a quarter of a year, with the 
conſent of his maſter, and after that, by his ſervice 
to the maſon. There is no ground for the diſtinction, 
that a ſecond maſter cannot aſſign to a third, that is, 
ſo far as to gain a ſettlement by the ſervice under it. This 
was not a new binding to the maſon, for a new contract 
could not be made whilſt the former ſubſiſted ; but the ſer. 
vice with the maſon was a ſervice under the firſt binding, 


7. 21 C22 C. 2. St. Mary Kallendar's and St. Michaels. 
John Miles the pauper was bound by indenture an appren- 
tice for 7 years, to John Gregory of St. Michael's ; and 
under that indenture, lived with the faid John Gregery, 
and ſerved in St. Michael's for five years; and at the end 
of the five years left his ſaid maſter; and the indentures 
were exchanged between the maſter and the apprentice's 
father, by conſent of the apprentice. And about one 
year afterwards, the father of the ſaid Fohn Miles contracted 
with William Stockdate of Twyford for binding the ſaid John 
Miles apprentice to the ſaid William Stockdale for four years; 
and in conſequence of that agreement, the ſaid John Miles 
went to the ſaid William Stockdale on trial, and lived with 
him in Twwyford for one year and three quarters: But no 
indenture was executed, nor any other agreement made. 
And while the ſaid Fohn Miles lived with the faid M illiam 
Stockdale, Fohn Gregory his former maſter lived within four 
miles of Twyford, and knew of his being in the ſervice of 
the ſaid Miiliam Stockdale. But no other proof was m_ 
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that the ſaid Fohn Gregory conſented or agreed to the ſaid 
contract made between the ſaid John Miles's father and 
the ſaid William Stockdale. The queſtion was, Whether 
under the circumſtances of this caſe, any ſettlement was 
rained at Froyford? By Lee Ch. J. and the court: There 
can be no ground to conſider this as a ſettlement at Twy- 
fird, but upon ſuppoſing the firſt indentures to have ſub- 
iſted, and that the ſervice at Twyford was under them. 
But that could not be; becauſe the exchange of the in- 
dentures certainly amounted, either in lay or in equity 
(and they are the ſame thing in this caſe) to a cancelling 
of them, and a determination of the apprenticeſhip under 
them. Beſides, there is no confent of the original maſter, 
but the contrary is apparent; his knowledge of the fact 
doth not at all imply his conſent to the tranſaction. 
The apprentice's living at Twyford was not under, but 
contrary to the firſt indenture. It was in conſequence of 
2 freſh agreement, and for a new term. Burrow's Settl. 
luſer. 274. | 

E. 30 G. 2. Fremington and Sherwell. Mary Bevans 
was bound a pariſh apprentice to one Richards in Freming- 
m; who, after ſome time, declared that he had no buſineſs 
for her; and gave her permiſſion to go and work elſe- 
where, for her own benefit; and on his recommendation 
ſhe was hired to one Mr, Nett at Sherwel!, from the firſt 
of Fune, till Lady-Day, and ſerved him there, for the 
wages of 32s. And then went back to her maſter, with 
whom ſhe ſtaid 8 days; and then the term of her appren- 
ticeſhip expired. This was held to be a good ſettlement 
at Sherwell ; for ſhe was not diſcharged from her appren- 
ticeſhip, nor intended to be ſo. Her maſter only gave her 
leave to go elſewhere and ſerve another perſon, for her own 
benefit, She returned to her maſter, and was received by 
him and ſtaid with him to the end of her term. And con- 
ſequently, the ſervice with Mr. Nott in Sherwell was a con- 
tinuation of the apprenticeſhip, and performed under it. 
Burrnw's Settl. Caſes. 416. | 


15. E. 9 G. 3. Romſey and St Michael's Southampton. Apprentice ofan 
man ſerving a 
certificate mang 


Saul Biſhop was bound apprentice to William Kearly of All 
Jaints for four years; and ſerved him there three years. 
It was then agreed between them two and one Samuel 
Dagnell reſiding in Romſey under a certificate from St Giles's 
in Reading, that Biſhop ſhould work with Dagnell the re- 
mainder of his apprenticeſhip: for which, Kearly was to 
receive two ſhillings a week. Biſhop accordingly ſerved 
him, and reſided with him, in Romſey. The queſtion 
was, Whether the apprentice gained a ſettlement by this 
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his original maſter, gained him a ſettlement. — On the 
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| ſervice in Romſey ? It was argued, that he did; not as 


ſerving the certificate man, but as ſerving Kearly his ori. 
ginal maſter in that pariſh, The duty muſt be conſiderel 
as performed to the original maſter; and it was, in the 
preſent caſe, for his benefit, as well as by his order. The 
act of 12 An. c. 18. doth not extend to this caſe, The 
words of it are deciſive. They are confined to apprentice; 
bound by indenture to certificated maſters, and claimin 
ſettlements by ſerving under ſuch indentures of appren. 
ticeſhip to original maſters who came into the pariſh þ 
certificate. But this apprentice was bound to a maſter 
who was not a certificate man. He was in no ſenſe ap. 
prentice to the certificate man; but originally was, and 
continued to be the apprentice of Kearly ; and the laſt 40 
days of his ſervice, by the permiſſion and approbation of 


other hand, it was inſiſted, that the true meaning and con- 
ſtruction of the act of parliament is, that no apprentice or 
hired ſervant ſhall gain a ſettlement in a pariſh, to which 
the maſter came by certificate, and in which the maſter 
himſeli was thereby precluded from gaining one, And 
this aſſignment of the apprentice to a certificate man is 
exactly within the ſame reaſon, as if the original binding 
By lord Mansfeld: 
This queſtion is plainer than any argument can make it, 
The end and intention of the act was, to prevent certi- 
ficate perſons from bringing a charge' upon the pariſhes 
into which they came by certificate, How then can it be 
imagined, that another man's apprentice ſhould gain a 
ſettlement by ſerving him in that pariſh, when his own 
apprentice is made incapable of doing ſo? And the court 
were unanimouſly of opinion, that the apprentice gained 
no ſettlement in Romſey. Bur. Settl. Caſ. 640. 

16. E. 10 G. Buckington and Shepton Bechamp. The 
maſter ran away : The apprentice hired himſelf for a year, 
and ſerved the year. By the court: He gained no ſettle- 
ment, not being ſu: juris, nor of a capacity to hire him- 
ſelf ; otherwiſe, had it been by conſent of his maſter, or 
had his indenture been cancelled. Caſes of S. 155. L. 
Raym. 1352. Str. 582. 

. In the Cajes cf Settlements, this caſe is reported 
under the name of K and Shipton Currey ; by L. Raymond, 
under the name of Buckington and St. Michael Sebingten; 
by Sir ' ita Strange, under the name of Packington and 
Chepton Beencham. None of all which ſeem to exhibit the 


true names of the contending pariſhes, for there are no 


ſuch pariſhes as moſt of thoſe here rehearſed ; and * 
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tre it is preſumed to inſert the real names of the pariſhes, 
qhich theſe appellations ſeem molt probably to denote, 
umely, Buckington and Shepton Bechamp. And here it 
nay be proper to ovſerve once for all, the great inaccu- 
ncy in the names of places and perſons, which every 
where occurs in the books of reports, ariſing (as it ſeem- 
an) from two cauſes, 1. From the reporter's taking 
donn the name in court by the ſound only, which often- 
imes may cauſe a wide difference in the orthography. 
And, 2. K rom the hand- writing of the reporter perhaps 
dot being very legible; the caſe being taken down in a 
hurry of the pen, and not publiſhed but by others after 
the reporter's death, Where the matter is very notorious, 
liberty hath been taken throughout this book, to reſtore 
ch broken words to their genuine and known originals ; 
ſp as to read inſtead of Hedcome, Hedcorn; for Mifſerden, 
Miſenden ; for Trenſham, Frencham ; for Wooden, Woodend ; 
for Yexford, Yokesford ; for Eutoſcatur, Uttoxeter, and many 
other ſuch like. 
dir James Burrow, who from his fituation, as being ma- 
fer of the crown-office, hath opportunity to receive the 
true names from the records themſelves, is extremely uſeful 
in this, as in other more important reſpects ; and that, not 
only in the'caſes he reports himſelf, but in others occa- 
ſonally referred to. In ſpeaking of the proper method of 
titling caſes of ſettlement, he obſerves, —< It may not 
& he amiſs to ſet forth a general rule, for intitling all 
« caſes ariſing upon orders of removal; the want of 
knowing, or the want of attending to which general 
& rule, hath been the occaſion of infinite confuſion, in 
« tabling and citing caſes of this fort. The conſtant 
method of entring them in the rule book, is, to name 
& the King as proſecutor : and the pariſh laſt charged with 
« the pauper, and conſequently appealing to the court of 
« king's bench, as defendants. For inſtance : Two juſ- 
« tices remove a pauper from A. to B.; and B. appeals to 
* the ſeſſions. If the ſeſſions confirm the order, and B. 
* brings the certiorari, the rule thereupon is intitled Rex 
* verſus Inhabitantes de B. But if the ſeſſions diſcharge 
* the original order, and conſequently A. remains charged 
* with the pauper, and brings a certiorari to remove the 
* orders, then the rule bears for its title, Rex verſus In- 
* babitantes de A.“ ( Burrow, Mansfield. 52.) —Neverthe- 
leſs, as authors, in reciting theſe caſes, and the learned 
counſel and the court in their arguments, ſometimes give 
the name of one of the pariſhes, and ſometimes of the 
other, and ſometimes of both; and the caſe in ſome in- 
I {ſtances 
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ſtances may be eaſier apprehended, or explained with en had 
circumlocution, by inſerting at the head of it the names 7 s 
both the contending pariſhes ; that method is endeavourel Black. 
to be purſued throughout this courſe of ſettlements, where But 
both the names can with reaſonable certainty be come a indent! 
Sometimes a caſe is reported, without the name of either WA” 
of the pariſhes, but with the name only of the pauper 2 Caf. 5 
John Giles's caſe, Bridget Bayly's caſe, and the like: I, 
theſe, together with the names of the pariſhes, it ſcemet uber 
eſſential, to retain alſo the name of the pauper. ice to 
Apprentice diſ- 17. The fon was bound apprentice to his father, why afarm 
airy 8 80 afterwards gave up the indentures of apprenticeſhip, bu of 
did not cancel them: Then the ſon was hired into anothet tte. 
pariſh for a year, and ſerved the year; and being likely u prent! 
be chargeable, he was ſent by an order to the pariſh wen 87 5 
he lived as an apprentice; becauſe, the indentures being kr0us 


not cancelled, he ſtill continued an apprentice there, wid h 
1 Mod. 190. Dalt. 180. hired 
T. 5 G. 3. St. Luke's in er. and St. Lemar: b 
Shoreditch, The pauper Milliam Hutchins, was bound 20 h 
pariſh apprentice to one Fro/?, a ſhoemaker in Southwark, ase 
till his age of 24, and ſerved him there three years. The Ca 
maſter then removed to the pariſh of St. Luke in Mill. _ go 
ſex, taking the apprentice with him, where he ſerved four Wl © i 
years. The maſter then told him to go about his buſineß, de 
and work for himſelf: But the indentures were not can- ved 
celled nor delivered up. The pauper hired himſelf as a Haw 
Journeyman to ſeveral maſters of the ſame trade in different Kone 
pariſhes; and believed the ſaid Fro? did not know what Wl © 
maſter he worked with after he left him, nor ever called “ 
upon him to account for what money he earned, and the oor 
pauper applied the ſame to his own uſe. He worked and * 
lodged the laſt 40 days before he attained the age of 24 . 
years, in the pariſh of St. Leonard's Shoreditch. The quel- , , 
tion was, Whether he gained a ſettlement at Sz Leoard's - 
by this ſervice? By lord Mansfield and the court : The any 
indenture of apprenticeſhip remained in force ; and the re- 4 
lation of maſter and apprentice continued. But this ſer- 4 
vice in St. Leonard's cannot be conſidered either as a ſer- : 
vice of his firſt maſter, or as an aſſignment. He was in- ay 
capable of making a contract by way of hiring and ſervice, ry 
or of any act to gain a ſettlement, - If his maſter had al- = 
ſigned him over to a particular perſon, it would have 
gained him a ſettlement, as a ſervice to the firſt maſter. ¶ wee 
But this working in St. Leonard's was not carrying on the "ay 
buſineſs of the firſt maſter there, nor any ſervice under A 
the indenture, But the ſettlement is in that pariſh * — 
4 0 | 
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ie had Jaſt ſerved his firſ maſter as an apprentice for 40 

lays, which was in St. Luke's. Burrow's Set. Caf. 542. 
Kep. Fe. | 

1 11 99 in order to a diſcharge, that the 

dentures be cancelled ; it is ſufficient if they be delivered 

d. Tichfield and Milford. M. 4 G. 3. Burrow's Set. 

511. a 3 
Tn 9 G. 3. Notton and Royſſane. Benjamin Watſon the 
jauper, when an infant, was bound out a pariſh appren- 
we to Hannah Cuttle of South Heendley widow, occupier of 
i farm within the ſaid townſhip, until he ſhould attain the 
ive of 24 years. After he had ſerved about ſix years, ſhe 
quitted the farm to her ſon Stephen Cuttle, and left the ap- 
entice there with him. The ſaid apprentice lived with 
St-phen Cuttle there ſeveral years. Afterwards, being de- 
ſrous to leave the ſervice, he applied to his maſter z who 
told him, he might go where he pleaſed. Whereupon, he 
tired himſelf at ſeveral places, and received the wages to 
tis own uſe. In May 1766, the ſaid Stephen Cuttle gave 
up his indentures to him. In February 1767, he hired 
timſelf to John Baildon of Notton; and the ſaid Stephen 
lattle being told of it in converſation, ſaid, he thought it 
z good place for him. He ſerved Baildon at Notton above 
40 days, and then attained his age of 24 years.—It was 
argued, that he gained a ſettlement at Notton, by having 
ved there 40 days, whilſt he continued apprentice to Cuttle. 
Hannah Cuttle had not given up the indentures : Her fon 
done could not do it. The maſter being privy to this ſer- 
ice of Baildon, and conſenting to it, or approving of it, 
it was then a ſervice of the original maſter, tho? actually 
done to Baildon, —On the other hand, it was inſiſted, that 
this was no ſervice under the indenture of apprenticeſhip. 
The yauper hired himſelf as being ſui juris. The maſter 
lid not conſent to the pauper's ſerving any particular per- 
ſon, He was not even conſulted about it. And when he 
heard of it, he only ſaid, he thought it a good place for 
tim. And he had, before, given him a general leave to 
go where he pleaſed. — The court were clearly of opinion, 
that the ſervice with Bailden in Notton was not a ſervice 
under the indenture of apprenticeſhip ; conſequently, his 
relidence in that pariſh upwards of 40 days was not ſuffi- 
cient to gain the apprentice a ſettlement there. Burrow's 
Cettl, Caf. 629. 

E. 15 G. 3. Offerton and Stockport. The pauper, when 
twelve years of age, was by indenture bound an apprentice 
by the churchwardens and overſeers for ſeven years. The 
pauper was a party to the indenture: And it was allowed, 
Purſuant to the ſtatute, Near fix years after, the roger 
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and his maſter entred into the following agreement: npren 
That the pauper, upon paying his maſter 12 d a wee. Fl: 
and providing for himſelf, ſhould be at liberty to walk or im! 
for his own benefit, during the remainder of his ab- yr his 
prenticeſhip term; and the maſter ſhould find him 2 4 n 
loom, for the remainder of his apprenticeſhip ; and te ;eturn 
maſter to receive the 12d a week, as a ſatisfaction fy 18. 
his ſervice during the remainder of his apprenticeſhip, i being 
The pauper was of the age of 18, at the time of maki hound 
the agreement. Neither the churchwardens nor overſeer, Wi (rind 
were privy to it; nor was the indenture cancelled or d. there i 
livered up. The pauper married, and removed to Of- tine, 
ton, and there worked, during the laſt 40 days before the by th 
Juſtices removed him from thence, with the ſame trade. 


ceipt 
man who employed his maſter : and the maſter provided naſe 
him a loom, and knew with whom he was working ; but pre 
did not give any particular direction or conſent, The year, 
pauper received the profits to his own uſe. The maſter i krwa 
demanded of him the 12 d a week; but the pauper was not year, 
able to pay him. The court held, that the apprenticeſhip WM He v 


continued; that the pauper's ſervice in Offrton was a ſer- 
vice under it; and that his ſettlement was in Offrtm, 
Bur. Settl. Caf. 802. 

H. 16 C. 3. Chudley and Ideford. Mary Street the pau- 
per was legally bound apprentice by the pariſh officers f 
Chudley to Philip Matthews of that place, till 21 years of 
age or day of marriage ; and lived with him there four 
years; when he aſſigned her, by parole, to Jeſeph Stelli- 
ford of Ideford; with whom ſhe lived ſeven months; 
when ſhe ran away from Stelliford, and returned to Chud- 
ley, and reſided there for nine months as a ſervant to Jahn 
Hayes at a public houſe, with the knowledge, but wich- 
out any expreſs conſent of Matthews or Stelliford ; and 
John Hayes did not know that the pauper was an appren- 
tice. Matthews, the original maſter, reſided in Chudly, 
during the time that the pauper lived with Hayes, and fre- 
quently ſaw her there, and applied to Stelliford to take her 
back to Ideford, and threatened to put him to trouble if he 
did not. During the time that ſhe was at Chudley as atore- 
faid, ſhe was taken ill, and part of the time to ill in the si 
workhouſe, that ſhe could not be removed, and was then WW ſeq, 
relieved by Stelliford in the workhouſe there. She never Wl the 
returned to Ideford; but continued for the laſt two year? ef 
of her apprenticeſhip in Chudley in good health, where the Wi pre 
apprenticeſhip expired. —— It was argued, that the pau- Wl the 
per's ſervice at Chudley, after her return from 1def-rd, Wis ne 
a ſervice under the apprenticeſhip + being by conſent ol Wi anc 
her maſter Stelliford, who wmatute... Iidered her as his 
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yprentice whilſt ſhe reſided there, But by lord Mans- 


14: Here is no conſent of the maſter, either expreſs 
xr implied: His mere knowledge of it doth not im- 
iy his conſent. And the whole court were unanimous, 


hat no ſettlement was gained at Chudley after the pauper's 
return from Ideford. Bur, Set. Caſ. 821. 
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18. H. 31 G. 2. Auſtrey and Grindom. Francis Orton, At what age an 


teing then about ten years of age, was in April 1744, 


Crindon, till his age of 24. He ſerved with his maſter 
there under the indenture till Michaelmas 1754; at which 
ime, the maſter, in conſideration of 40s then paid to him 
by the apprentice, agreed to diſcharge him; which re- 
czipt and diſcharge were indorſed and written by the 
mzſter on the indenture, which he then delivered up to the 
wprentice. The ſaid apprentice then went and hired for a 
jear, and ſerved that year in the pariſh of Higham. Af- 
rerwards, to wit, at Michaelmas 1755, he hired for a 
year, and ſerved that year in the pariſh of Auftrey. 
He was then upwards -of 23 years, but not 24 years of 
ge The two juſtices remove him to Grindon, judging 
tim to have gained no ſettlement under theſe ſervices. The 
{ſions quaſh the order. It was moved to quaſh the order 
of ſeſſions. Againſt this, it was urged, That the appren- 
tice by his diſcharge became ſui juris. No intereſt at all 
remains in the pariſh officers. Their power is only a li- 
nited power. And a pariſh child thus bound, agreeable 
to the ſtatute of the 43 El. is upon the ſame foot as if he 
had bound himſelf ; and when of full age, is at liberty to 
conſent to his own diſcharge, and thereby to put an end to 
the apprenticeſhip. But if not, yet the ſervice being by 
bis maſter's leave and conſent, it gains him a ſettlement in 
the place where it was performed ; which was firſt in 
Higham, and afterwards in Auſtrey. By lord Mansfield 
Ch, J. The whole depends upon the queſtion, whether he 
was of age, or under age, at the time of his conſenting to 
the diſcharge. And by comparing the dates as above, it 
wpears that he was under age; and then his conſent ſig- 
ies nothing. For the conlent of an infant apprentice is, 
8 if he had given no conſent at all. And if fo, his ſub- 
ſequent ſervices can never be conſidered as performed by 
the maſter's leave and conſent, and ſo, as being a ſervice 
of his maſter under the indenture ; becauſe this is no ex- 
preſs and explicit leave and conſent given by the maſter to 
the particular ſervice (as in the caſe of Fremington above- 
mentioned) ; but was intended to be altogether general, 
nd is even founded in a miſtaken apprehenſion, that the 
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year and a half, and then the indenture was deſtroyed, by 
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apprentice could conſent to his being diſcharged ; which Wl May 


he, being an infant, was not capable of doing. And the ſerve 
order of ſeſſions was quaſhed, and the original order al. then 
firmed. Burrow's Settl. Caſ. 441. Thon 


E. 6 G. 3. Eccleſal-Bierlow and Warſlow. The pauper tice. 
Samuel [Milſoato, being a pariſh apprentice, after he had of C 


attained the age of 21 years, agreed with his maſter to Har 
cancel the indentures, and the ſanie were accordingly can. and 
celled. Afterwards, he was hired for a year, and ſerve year 
that year in Warſiow, which was within the term compre. Shat 
hended in the indenture. It was objected, that he was not ſaid 
ſui juris when he entered into the contract to ſerve at faid 
e's 2% for the binding being by the pariſh under the becc 
43 El. c. 2. he could not, tho” above the age of 21, can. Cit 
cel the indentures without the approbation of the overſeers gave 


of the poor. By lord Mansfield Ch. J. There ſeems to be not 
no neceſſity of the pariſh officers joining in the conſent to 
diſcharge this' apprentice. There is no authority for it 
And I ſee no inconvenience to the pariſh, or to any one 
elſe, in its being done without their concurrence. The a& 
impowers them to bind the man- child out apprentice, til 
he comes to the age of 24. And the act was neceſſary to 
make valid the binding of the male pariſh apprentice till his 
age of 24; for he could not be bound longer than till 21, 
without the aid of the act. And two juſtices are to aſſent 
to this. But the ſame reaſon doth not hold, as to the dif. 
charge of the apprentice. This concerns the maſter and 
the apprentice only. The latter part of the apprentice's 
time is of moſt ſervice to the maſter. Therefore the ap- 
prentice being of age, if the maſter and he agree to t, 
they two may diſſolve the contract. If fo, then this per- 
fon was ſu! juris when he hired himſelf at Jarſlow; and 
conſequently, he gained a ſettlement there by a hiring and 
- ag for a year. Burrow's Settl. Caſ. 562. Black. 

ep. 592. 

i - ' G. 3. Chilvers Cotton and Weddington. The pau- 
per Thomas ee was born in the pariſh of Chilvers 
Cotton, where his father then reſided under a certificate 
from the pariſh of Meddington. When the pauper was of 
the age of eight years and a half, he bound himſelf ap- 
prentice by indenture, with his father's conſent (who was 
party to the indenture), to /illiam Meigh of the ſaid parilti 
of Chilvers Cotton for ſeven years, and ſerved him there one 


conſent of the maſter, the father, and the apprentice. The 
pauper, within half a year afterwards, bound himſelf ap- 


prentice by indenture, with his father's conſent, to Thomas C 
Maydlin 
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Maydlin of the pariſh of Bulkington for ſeven years, and 
ſerved him in the ſaid pariſh of Bulkington four years, and 
then this indenture was deſtroyed, by conſent of the ſaid 
Thomas Maydlin the maſter, the father, and the appren- 
tice, The pauper after this returned into the ſaid pariſh 
of Chilvers Cotton, and bound himſelf apprentice to one 
Shaw in the ſaid pariſh of Chilvers Cotton for two years, 
and ſerved him there the ſaid two years. In about three 
ears next after the expiration of the apprenticeſhip to 
$haw, he hired himſelf for a year to Lawrence Smith of the 
aid pariſh of Chilvers Cotton, and duly ſerved him in the 
aid pariſh for a year under the ſaid hiring. And having 
become actually chargeable to the ſaid pariſh of Chilvers 
Cotton, he was removed to the pariſh of Meddington which 


gave the certificate. It was objected, that the pauper did. 


not remain under the character of a certificate perſon, hav- 
ing got clear of that impediment to his gaining a ſettlement 
in the pariſh to which he was originally certificated, by 
having obtained a ſettlement in Bulkington : After which, 
he was free to gain a ſubſequent ſettlement in the pariſh to 
which he was originally certificated, For the child of a 
certificate perſon, born in the pariſh to which its parent 
came by certificate, is not under the reſtraint of ſuch cer- 
tificate as to any other pariſh; but may gain a ſettlement 
in any third pariſh, by ſerving an apprenticeſhip in ſuch 
third pariſh. — On ſhewing cauſe, it was inſiſted, that the 
pauper gained no ſettlement in Bulkington. The firſt in- 
denture was not properly cancelled. The infant could not 
conſent to the diſcharge of it. An infant's conſent is 
void. And the caſe of Auſtrey was relied on, where the 
infant's conſent was conſidered as no conſent at all. He 
was therefore a continuing apprentice to Meigbh of Chilvers 
Cotton, at the time of his being bound to Maydlin of Bulk- 
ngton,— Unto which it was anſwered, that they who make 
a contract may deſtroy it. Here, all who joined in making 
it have joined in deſtroying it. It muſt be taken that it 
was for the benefit of the infant to deſtroy it. It was for 
his benefit that he was bound out again at Bulkington, 
where he gained a ſettlement. And if it was for his be- 
nefit to deſtroy it, he might as well join in deſtroying as 
making it. As to the caſe of Auſtrey, it was the caſe of a 
pariſh apprentice, and the general expreſſion there uſed 
mult be underſtood according to the ſubject matter, and 
applied to the circumſtances of that particular caſe. The 
principle there laid down is, that the apprenticeſhip of an 
infant cannot be diſſolved without the conſent of all parties 


concerned, The pariſh officers were there concerned in 
Ver, III. GY the 
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the original contract; they were parties, and had not con. 
ſented ; tho' their conſent, as parties to it, was neceſſa 
to the diſcharge of it.— By lord Mansfield : The ſingle 
queſtion is, Whether the indenture of the apprenticeſhip 
in Bulkington was void or not, there having been a for. 
mer indenture, but ſuch former indenture having been can. 
celled by agreement between the maſter, the father, and 
the apprentice? The caſe of Auſtrey was determined on 
particular circumſtances. The queſtion was, Whether 
the pariſh officers, who bound out the apprentice under a 
ſpecial authority, ought not to have been conſulted about 
diſcharging him, and to have given their conſent to it? 
The whole policy of the 43 Elia. might be defeated, if the 
maſter and pariſh infant apprentice could by their joint 
conſent alone, without the conſent of the pariſh officers, 
diſcharge ſuch a contract, and ſet the apprentice free from 
it. That caſe therefore is not applicable to the preſent, 
Here, the original contract was only between the father, 
the maſter, and the apprentice ; and all of them conſent to 
the diſcharge. An infant may make his condition better, 
tho* he cannot make it worſe. . The reaſon why an infant 
may bind himſelf apprentice is, becauſe it is for his benefit. 
If he was diſcharged of the former indenture, he was at 
liberty to execute another. Bur. Sett. Caſes. . 766. 

19. H. 32 G. 2. St. Cuihbert's and Weſtbury. A perſon, 
ſettled at St. Cuthbert's, was bound apprentice to a man 
reſiding at Meſtbury, but whoſe ſettlement was at Harp- 
tree, a neighbouring pariſh. After the apprentice had 
ſerved 22 days, his maſter obtained a certificate from 
Harptree, and delivered it to the overſeers at Meſtbun; 
and the apprentice ſerved there further with his maſter 
for three years. The queſtion was, Whether the ap- 
prentice hereby gained a ſettlement at Veſtbury? By the 
court: Before the act, ſerving under an apprenticeſhip 
to a certificate man for 40 days in the pariſh where the 
maſter lived, would have gained a ſettlement to the ap- 
prentice. But the act ſays, that if any perſon ſhall be 
bound apprentice by indenture to any perſon reſiding under 
a certificate, he ſhall not thereby gain a ſettlement. Now 
here is no ſervice for 40 days, under an apprenticeſhip to 
a maſter who did not reſide in this pariſh under a certi- 
ficate ; and therefore the apprentice in this pariſh did not 


gain a ſettlement. But it would have been otherwiſe, if 


he had ſerved 40 days, before his maſter became certifi- 
cated. Burrows Settl, Caſ. 470. 


20. T. 13G. 2. Eg Bridgeford and Orſton. The 


- maſter of a pariſh apprentice dying inteſtate, his widow, 


without 
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without any adminiſtration taken out, aſſigned the ap- 
prentice to Edward George; who with the conſent of the 
apprentice, afligned him over, by verbal agreement, to 
Thomas Baggaley of Eaſt Bridgeford, for the remainder of 
his term of 9g years. And he accordingly lived with the 
aid Thomas Baggaley at Eaſt Bridgeford, and ſerved out 
his time there, which was more than 40 days: This 
was unanimouſly holden to be a good ſettlement in Eaſt 
Bridgeford. » For tho' an aſſignment of an apprentice be not 
ſtrictiy legal, yet where an apprentice has lived and ſerved 
40 days under an aſſignment, he ſhall gain a ſettlement, 
becauſe of the conſent, even tho? it be only a verbal agree- 
ment. Burrow's Settl. Caſ. 133. 

E. 26 G. 2. Eakring and Selſon. Two juſtices make 
an order to remove George Witworth from Eakring to Sel- 
ſn. Upon appeal, the ſeſſions diſcharge that order. The 
cale was, the ſaid George Mitworth was put out a pariſh 
apprentice to Richard Tomlinſon of Eakring till his age of 
twenty years. He ſerved his maſter under this indenture 
for ſeveral years at Zakring. About three years before he 
attained twenty years of age, he ran away from his 
maſter, and loitered for ſome time about the country. 
In the mean time his maſter died. And at Martizmaſs 
after, the ſaid Vitworth hired himſelf as a ſervant 
to William Flint of Selſon for a year, and ſerved 
him that year at Selſon, and received all his wages to his 
own uſe, the executors of Tomlinſon taking no notice of 
him. But he had not, at the expiration of the ſaid ſervice, 
attained his age of twenty years. And the ſeſſions being 
of opinion, that the ſaid George Mittvorth did not, by 
virtue of ſuch hiring and ſervice at Selſon, gain a ſettle- 
ment in the pariſh of Selſan aforeſaid, reverſe the original 
order. But by the court the order of ſeſſions was qualbed ; 
for that after the maſter's death, the apprentice was at 
liberty to hire himſelf; and as he was hired for a year and 
ſerved a year in Selſen, his legal ſettlement was there. 
Apprenticeſhip is a perſonal truſt between the maſter and 


fervant, and is determined by the death of either maſter or 


apprentice. The counſel who were to have ſhewn cauſe 
againſt quaſhing the order of ſeſſions, owned that it was 
not defenſible. Bur. Sett. Caſ. 320. 

T. 14 GC. 3. Wrexham aud Ghirk. An apprentice 
bound for three years, without any conſideration, to a 
later at JYrexham, ſerved under the indenture for nine 
months: Then his maſter died; and he continued a fort- 
light with the widow, to complete the work unhnifhed by 
his maſter, Then, his miſtreſs, having no employment 

Cc 2 for 
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ſtated; That the pauper was bound apprentice by the 


continued there with him the whole two years and an half, 
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for him, told him that he muſt not ſtay with her, and that 
he was at liberty to go where he thought proper. On his 
going away, he told his miſtreſs that he was going to his 
rather, who was a ſlater, There was no particular agree. 
ment between his father and his miſtreſs, nor the indenture 
delivered up. His father then lived in the pariſh of Chir, 
and he continued with him there two or three years. The 
court held that his ſettlement remained at Vrexham. The 
widow doth not appear to have had any intereſt ; and no 
adminiſtration appears to have been taken out. Bur. Se, 
Caſ. 782. 

H. 19 G. 3. Otterton and Stockland, Caſe ſpecially 


pariſh officers of Stoctland to John Davis of that fame 
pariſh till 24 years of age: That he lived with him four 
years in that pariſh under the indenture, when his maſter 
died: That he continued with his maſter's fon, who was 
his executor and had proved the will, for about ſeven years 
in that pariſh, when, being deſirous of living with his 
uncle in the pariſh of Otterton to learn the trade of a miller, 
his uncle and he applied to the executor for his conſent, 
who gave his conſent accordingly: That thereupon the 
pauper went to his uncle in the pariſh of Otterton, and 


at the end of the firſt four months of which time, the pau- 
per attained his age of 24 years.——lIt was argued on the 
one hand, that the contract between a maſter and his ap- 
prentice is merely perſonal, and dies with the maſter, That 
by law there can be no valid aſſignment of an apprentice- 
ſhip. That an aſſignment is indeed evidence of the origi- 
nal maſter's conſent to the apprentice's reſidence witf the 
new maſter, but here the preſumption failed, becauſe the 
original maſter did not exiſt when the pauper was afligned, 
——- On the other ſide it was contended, that if an ap- 
prentice reſides in a pariſh by the conſent either of his 
maſter, or of the executor or adminiſtrator of the maſter, 
he gains a ſettlement. That here had been no diſſolution 
of the apprenticeſhip by the act of the parties, and that no 
caſe went ſo far as to decide that an apprenticeſhip is of 
courſe diflolved by che death of the maſter. That it had 
only been decided that an apprentice could not be com- 


pelled to ſerve the maſter's repreſentative, And ſeveral 
Caſes were cited, but that which was chiefly relied on was 


the caſe of Eaſt Bridgeford, as having gone much farther 
than this, becauſe there the aſſignment was by a perſon 


who had only the right to the adminiſtration, but had not 


adminiſtred.— By lord Mansfield: Tho' an apprentice - 
| no 


— 
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nd that not ſtrictly aſſignable, nor tranſmiſſible, yet if he continue 


. 
r 
„ — dS - 


On his with the conſent of all parties and his own, it is a con- 4 

to his tinuation of the apprenticeſhip. The caſe of Eaſt Bridge- f 

agree. ford is much ſtronger than this. Douglas. 69. -/ 

denture 21. M. 5 G. 2. Salford and Storeford. It was moved Apprenticeſhip fl 

Chirk, to quaſh an order of two juſtices confirmed at the ſeſſions. on ” = 1 
The The ſeſſions ſtate the caſe ſpecially, that one Lineacre had eee. 1 
The deen bound an apprentice by indenture, and ſerved his ſervice. i 

and no maſter the laſt two years of his apprenticeſhip in the pariſh F: 

r. Sett, of Salford; but that his indenture was not ſtamped. b 

However, the juſtices adjudged this to be a good ſettle- . 

xcially ment by way of ſervice, though not as an apprenticeſhip ; 5 

by the and accordingly removed his wite and two daughters = 

t ſame from the pariſh of Storeford to the pariſh of Salford. But hs 

m four the court held this to be no ſettlement, on the authority bi 

maſter of Cureden and Lieland; and quaſhed the order. 2 Bar- 5 

ho was nardift. 39- f 

n years 7. 5 G. 3. Whitchurch Canonicorum and Witton Fitze- 

ith his payne. The pauper Fohn Gay, being of the age of 22 

miller, years, agreed with a ſtone maſon that he ſhould take the 

onſent, lad John Gay apprentice for 6 years, to teach him the 

on the trade, and that indentures ſhould be executed accordingly. 

u, and He went and ſerved 5 years, when they parted by con- 

n half, ſent; but no indentures were ever executed, It was 

oo con contended, that this was as good as a hiring and ſervice, 

on the But by the court, Here is no hiring expreſſed or implied. 

his ap- The objects are different. A binding as an apprentice, 

That and a hiring as a ſervant, cannot be converted one into 

entice- the other. And the caſe of the King and St. Mary Kal- 

hb lmdar in Wincheſter was mentioned as in point, Burrow's 

itf the Set]. Caſ. 540. Iv | 

ſe the H. 10 G. 3. Peterchurch and All Saints in Hereford. 

ligned, The pauper, Abraham Lewis, when a boy, together with 

an ap- his father, entered into an agreement in writing, not 

of his ſtamped, with Mrs. Tringham of All Saints, reciting, that 

naſter, « whereas, the boy, with the conſent of his father, is to 

lution * be bound apprentice to her for ſeven years,“ ſhe agrees 


hat no to pay the boy 25 s the firſt year, the four following years 
p is of 50's each, the ſixth year 3l,- and the ſeventh year 41. 


it had He ſerved her two years, and received the money agreed 
com- on for the ſaid time; then left his miſtreſs : and no in- 
ſeveral denture of apprenticeſhip was ever executed, It was ar- 
IN Was gued, that the pauper in this caſe was to be conſidered as a 


farther ſervant, Every thing here ſtated was ſervice. Nothing 


* was to be learned. And he was paid wages by his miſtreſs. 
ad no 


tice 1s 
not 


He was hired for ſeven years; and ſerved two of them; and 
received the money for that time, according to the agree- 
Ce 3 ment. 


produced, how 
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ment. But by the court: An apprenticeſhip was cer. 
tainly the thing in view, But no indenture was executed; 
nor could the agreement be eſteemed to ſupply the want of 
it, as it was not ſtamped. . Nor can it be conſidered in the 
nature of a ſervice : For in that caſe there muſt be a hiring 
for a year, anda ſervice for a year under ſuch hiring, 
And the binding as an apprentice cannot be converted into 
the hiring as a ſervant. Bur. Settl. Caſ. 656. 

22. T.13& 14 G. 2. Eaft Knoyle and Teffont Magna, 
Two juſtices make an order to remove Anne Bowles, wife 
of James Bowles (who had run away and left her) from 
2b Magna to Eaft Knoyle. Upon appeal, the ſeffions 
confirm that order, and ſtate the caſe thus: It appearing 
to this court, upon the evidence now given, that the ſaid 
James Bowles was bound an apprentice by indenture, to 
one William Wilkins of the pariſh of Ea Knoyle, and that 
he ſerved 3 years at Eat Knoyle aforeſaid under the faid 
appenticeſhip; at which time the ſaid William Willins 
the maſter died; and that the ſum of 5 l, being the full 
conſideration money, was paid by his father with the ſaid 
apprentice for ſuch his binding : But the indentures of 
apprenticeſhip were not produced ; neither did it appear 
to this court whether the duty of 6d in the pound di- 
rected to be paid by the ſtatute of the 8 An. c. g. was 
paid, or whether the ſaid indentures were-ſtamped as the 
ſaid ſtatute requires. It was objected, That the juſtices 
had admitted evidence that was not legal: That they ad- 
mitted parol evidence of an indenture, which they ſtate 
not to have been produced, and have not given any reaſon 
why it was not produced, nor did it appear to them that 
the duty was paid, or whether the indentures were 
ſtamped as aforeſaid. But Mr. Juſtice Page and Mr. 
Juſtice Chapple (the only two juſtices that were in court) 
over-ruled the objection, and refuſed to make a rule to 
ſhew cauſe, For it is ſtated, that it appeared to them that 
he was bound by indenture, Perhaps the indenture was loſt, 
Nor do they ſay that the duty was not paid, or that the in- 
denture was not ſtamped. Burrows Settl. Caf. 151. 

T. 22 & 23 G. 2. St. Helen's Abingdon and St. Saviour's 
Southwark, Two juſtices made an order to remove Ame 
Hutt, wife of Foſeph Hutt (who had abſconded for 6 
months) from St. Saviour's to St. Helen's. And the ſeſ- 
ſions upon appeal confirm that order, and ſtate parol ev- 
dence produced before them of an indenture of apprentice- 
ſhip (not produced) of 7% Hutt the father to Willan 
Hutt the grandfather. Upon the whole of which, it ap- 
peared that the indenture was not produced, and by 
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bably (even to very ſtrong preſumption) was never 
ſtamped. It was moved to quaſh theſe orders, for that 
there is only parol evidence of an indenture, which 
ought itſelf to have been produced ; and it doth not ap- 
pear to have been ſtamped. And by the court: There is 
not enough ſtated to ſhew, that this is a binding within the 
at, And the orders were quaſhed. Burrow's Settl. Caf. 
292+ , 

I parol evidence of an indenture ought to be ad- 
mitted with great caution, and not without ſufficient proof 
that the original could not be come at. And in caſe 
of parol evidence, it ſeemeth that all thoſe circum- 
ſtances, without which the indenture would not be good 
if produced, ought to be proved ſatisfactorily to the court: 
as, that the indenture was written upon ſtamped paper 
or parchment; that it was. executed by the parties : 
what ſum (if any) was given with the apprentice; and 
that an additional ſtamp upon the account of ſuch ſum 
of money or other valuable thing was alfo imprefled. 
Otherwiſe, where thè indenture upon the face of it would 
be bad, it may poſſibly be ſecreted by thoſe whoſe intereſt it 
is that it ſhould not appear. | 


vi. Of ſettlement by ſervice. 


In like manner as under the laſt head, I will firſt ſet 
down the whole law relating to the ſubject before us, 


and then the adjudged caſes upon the ſeveral branches 
thereof, 
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By the 13 C14 C. 2. c. 12. On complaint by the church= Statutes con- 


wardens or overſeers, within 40 days after any perſon ſhall 
come to ſettle in any tenement under 101 a = two juſtices, 
(1 Q.) may remove him to the place where he was laſt legally 
ſettled, either as a native, Houſbolder, ſajburner, apprentice, 
or ſervant, for the ſpace of 40 days at the leaſt. 

2 by oh 1 J. 2. c. 2 The forty days continuance ſhall 
mt make a ſettlement, but from the time of delivering notice in 
writing, | 

And by the 3 W. c. 11. From the publication of ſuch no- 


tice in the church. 


But by another clauſe in the ſaid act of the 3 W. If 


any unmarried perſon, not having child or children, fhall be 
lawfully hired into any pariſh or town for one year, ſuch ſer- 


vice ſhall be adjudged and deemed a good ſettlement therein, 


tho” no ſuch notice in writing be delivered and publiſhed. 
Cc4 | And 
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General expo- 
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and ſervice, 


there; therefore the ſtatute of the 1 


the time of delivering notice in writing to the over- 
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And by the 8 & g V. c. 30. Whereas ſome doubts hav- 
ariſen touching the dex of unmarried perſons, not having 
child or children, lawfully hired into any pariſh or town for 
one year, it is enatted and declared, that no ſuch perſon þ 
hired as aforeſaid, ſhall be adjudged or deemed to have a gon 


ſettlement in any ſuch pariſh or townſhip, unleſs ſuch perſu 


Hall continue and abide in the ſame ſervice during the ſpace of 
one whole year. 


By the 12 An. ft. 1. c. 18. If any perſon after June 2 
1713, ſhall be a 2 ſervant with any perſon, who did 55 


into, or ſhall reſide in any pariſh, townſhip, or place, by mean: 
or licence of a certificate, and not afterwards having gained a 
legal ſettlement in ſuch pariſh, townſhip, or place ; ſuch ſervant 

ſhall nat gain any ſettlement in ſuch pariſh, townſhip, or place 
by reaſon of "wy ring or ſervice, but ſhall have his ſettle 
2 as if he had not been an hired ſervant to ſuch perſm, 
* 2. 

And by the 9 & 10 V. c. 11. No perſon who ſhall com: 
into any pariſh by a certificate ſhall be adjudged, by any all 
whatſoever, to have procured a legal ſettlement in ſuch pariſh 
unleſs he ſhall bona fide take à leaſe of a tenement of 101 a 
year, or ſhall execute an annual office in ſuch pariſh: (And 
conſequently ſhall gain no ſettlement by ſervice. ) 


On complaint within 40 days] By the ſtatute of C. 2, 
perſons became ſettled, if not removed, in 40 days. But 
whereas people came privately into pariſhes, and continued 
perhaps 40 days, before they were publickly known to be 
J. 2. did provide, 
that ſuch 40 days ſhould not gain a ſettlement, but after 


ſeers, that ſuch perſon was come to inhabit in ſuch pa- 
riſh, And whereas in that caſe, the overſeer to whom 
ſuch notice ſhould be delivered, either through ignorance 
or wilfulneſs, might conceal ſuch notice from the inhabit- 
ants ; therefore the 3 V. did provide, that ſuch 40 days 
ſhould be accounted from the time of the publication of 
ſuch notice in the church, and not otherwiſe. Bur then 
by the ſubſequent clauſe of the ſtatute of the 3 W. it is 
enacted, that Ja unmarried perſon, not having child or chil- 
dren, ſhall be lawfully hired into any pariſh or town for one 
year, yo ſervice ſhall be adjudged a good ſettlement therem, 
though no ſuch notice in writing be delivered and publiſbed: 
And the reaſon thereof is this, becauſe that ſuch notice 
would not avail ; for that the juſtices upon complaint of 
the overſeers, who are no parties to the contract, cannot 
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make void the contract between the maſter and ſervant, 
by which the ſervant is bound to continue with his maſter, 


f he requires it. And therefore upon this act, if the 
ſervant was hired for a year, and ſerved 40 days under that 
hiring, he was not removeable, and gained a ſettlement ; 
and ſo in every place where he ſerved 40 days under ſuch 
hiring, he there gained a ſettlement ; and where he ſerved 
the laſt 4© days, there was his laſt ſettlement. But this 
eaſy method of acquiring ſettlements, cauſing ſervants to 
become inſolent, at laſt the ſtatute of 8 & V. was made, 
which enacteth, that no ſuch perſon ſo lawfully hired into any 
hariſh or townſhip ſhall be adjudged to have a good ſettlement 
there, unleſs he ſhall continue in the ſame ſervice during the 

ce of one whole year. But if he ſhall continue in ſuch 
ſervice during the ſpace of one whole year, his ſettlement 
in all other reſpects ſhall be as before; that is to ſay, 
every continuance of 40 days unremoveable during ſuch 
ſervice for the year ſhall be deemed a ſettlement; and 
where he continues the laſt 40 days, there is his laſt ſet- 
tlement. But there hath been much doubting, what 
ſhall be deemed a hiring for a year, and alſo what ſhall be 
deemed a ſervice for a year, within the ſenſe of theſe ſta- 
tutes ; and what relation ſuch hiring and ſervice ſhall bear 
to each other : "The arguments for and againſt which on 
each fide, in the adjudged caſes hereafter following, will 
be the better underſtood, from this ſhort hiſtorical account 
which hath been given, of the progreſs of the law relating 
to this matter, 
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Forty days.] Leſs than 40 days reſidence in any pariſh Forty days'reh- 


will not gain a ſettlement. As in the caſe of Goring and 
Milefworth, E. 4. G. 2. A perſon was hired for a year, 
and ſerved the year. His maſter lived at Goring, and kept 
a boat, which navigated from Goring to London, but the 
ſervant was not 40 days in the whole year at the pariſh of 
Giring, but ſerved out the year on board the boat. By the 
court, This was no ſettlement at Goring. Seſſ. C. V. 1. 
327. Caſ. of Settl. 219. 1 Barnardiſt. 436. 

ut it is not neceſſary that the ſervant reſide 40 days 
together without interruption. As in the caſe of Green- 
wich and Longdon, M. 18 G. 2. George Wall was hired 
for a year and ſerved a year, as a livery ſervant, at 7 | 
wages, to one Captain Saunderſon, commander of the 
William and Mary yacht, who had an houſe and family at 
Greenwich, and reſided there when not abſent on the 
king's ſervice. His maſter made frequent voyages to and 
from Holland, and he always attended him in the wy 

an 


dence neceſſary 
to a ſettlement, 
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and he was never forty days together at Greenwich, but du. 
ring his ſervice, he was there 40 days at different times. 
By the court: It need not be 40 days all together; it i; 
ſufficient if within the year he reſide 40 days in the whole, 
Burrow's Settl. 4 243. 

E. 16 G. 3. nerf and Lanſtephan. The pauper wi 
hired for a year to Fohn Williams of Lanſtephan, where his 
maſter occupied his own ſtate. He continued there with 
his maſter in 4 till ſome time before St. Petey 
tide, when his maſter and family removed to Loweſs, in 
which pariſh his maſter rented another farm. He continued 
with his maſter in Loweſs till the 16th of January following; 
when his maſter and family removed to Lan/tephan, and his 
maſter afterwards conſtantly reſided there. But the pauper 
was ſent back by his maſter to Loweſs, to thraſh the corn 
and look after his maſter's cattle. The pauper ſtaid in 
Loweſs two or three _ and mw and eat and lodged 

again to Lanſtephan in like man. 
ner as aforeſaid ; and ſo continued between the ſaid pariſhes 
to the end of his year, which was the 17th of May fol: 
lowing. The pauper never continued forty days toge- 
ther in either of the two pariſhes after the ſaid 16th of 
January, but lived and reſided as aforeſaid more than forty 
days in the whole, in each. He verily believed, he reſided 
moſt at the latter part of his ſervice in Lan/tephan, and 
Jodged there the laſt night; and went from thence in the 
morning to Loweſs, and took ſome cattle of his maſter's 
from thence to the Hay-fair, where he finiſhed his ſervice, 
The court held him to be laſt legally ſettled in Lanflepbun. 
Bur. Set. Caſ. 825. 

And in like ſort was determined the cafe of Hulland and 
Bradley, E. 21 G. 3. namely, that when a perſon has re- 
ſided part of the year in one pariſh, and part in another, at 
different times and intervals, making when added together 
more than forty days in each, his ſettlement is in the pa- 
riſh where he lodged the laſt night. Dowglas. 633. 


Two juſtices (1 Q.) may remove him] But it hath been 
obſerved before, that the juſtices upon the complaint of 
the pariſh officers, cannot remove the ſervant from his 
maſter ; becauſe they cannot upon ſuch complaint diſſolve 
the contract betwixt the maſter and his ſervant, to which 
contract the officers are no parties; for that can only be 
done upon the complaint of the maſter or ſervant. There- 
fore if a maid ſervant ſhall happen to be with child, which 
child is likely to be born a baſtard; yet if her maſter 1s 
willing to keep her, the pariſh cannot remove her; but 
the maſter, if he pleaſes, may complain to a juſtice of the 
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geace, that ſhe is leſs able to perform the ſervice, and the 


juſtice (if he ſees cauſe) may diſcharge her, and then the 


iſh by order of two juſtices may remove her. 

But although regularly the ſervant cannot be removed 
from the maſter, yet the maſter may be removed from the 
ſervant ; as if the ſervant hath gained a ſettlement in the 

iſh, and the maſter hath gained none, which may often 

n, the ſettlement of the ſervant no way depending 
upon the ſettlement of the maſter; in ſuch caſe, if the 
iſh will remove the maſter, they cannot remove the ſer- 
vant; but the maſter may complain to the juſtices, who 
may compel the ſervant to go along with him. 


If any unmarried perſon not having or child or children.] E. Uamariied per- 
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10 An. Antony and Cardigan. A perſon having a daughter, fon, biring. 


which daughter was married and ſettled elſewhere, hired 
himſelf for a year, and ſerved the year: By the court, He 
is a ſingle perſon within the meaning of the act, tho' not 
expreſsly within the letter of it. The meaning of the fta- 
tute was, that he might not bring any conſequential da- 
mage to the pariſh, which he cannot poſſibly do here. 
And they held that the man, notwithſtanding he had a 
child, gained a ſettlement by virtue of that ſervice. Cuſes 
of 8. 7. Foley. 131. | 

E. 1 An. Farringdon and Witty. A ſervant hired for a 
year, ſerved half a year of the time, and married. The 
queſtion was, Whether the juſtices, on complaint of the 
overſeers, could make an pol to remove him to the place 
of his laſt legal ſettlement? By the court, The contract 
between the maſter and ſervant was not diſſolved by the 
marriage; and admitting it — * be diſſolved by an order 
made on complaint of the maſter, yet without that, and 
upon complaint of the officers only, it could not be diſ- 
ſolved. And the marriage doth not hinder the ſervice; the 
contract continues; and if the man performs his ſervice, he 
gains a ſettlement. 2 Salk. 527. 

3 ſame reſolved, M. 1 G. 2. K. and Sutton. 2 Seſſ, 

„121. 

7. 27 G. 2. Hanbury and Tardebigg. The pauper was 
hired for a year at Hanbury; ſerved three quarters of the 
year ; then married; whereupon his maſter took him be- 
fore a juſtice, who allowed the maſter to diſcharge him 
for marrying within the year, but made no order in writ- 
ing. The queſtion upon this was, Whether the ſervant 
was properly diſcharged within the ſtatute of the 5 EI. c. 
4. f. 5. By Lee Ch. J. and the court: Here is no act of 
Juriſdiction in the juſtice, having made no order in writ- 
ing. Though the maſter might diſpenſe with the ſervice 
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by parol, a juſtice of the peace cannot, who hath his ju- 
riſdiction by ſtatute, and every thing he does in purſuance 
of it muſt be by order, and that is examinable in the court 
of king's bench. Therefore the court held, this was no 
diſcharge of the ſervice. And they ſaid that the juſtice can 
only, by the ſaid ſtatute, diſcharge for reaſonable Cauſe ; 
and that marriage itſelf, as ſuch, is not a reaſonable cauſe; 
the ſame being no offence, nor inconvenience to the pub- 
lic. Bur. Set. Caf. 322. 

E. 31 G. 2. Bank Newton and Marton. George Arta, 
the pauper, and his wife, being legally ſettled at Bank 
Newton ; he the ſaid George Ayrton, on the 16th of F. 
bruary 1738, agreed with Fohn Wilcock, fon of Henry 
Milcocł of Marton, by order and on behalf of his ſaid fa- 
ther, to ſerve the ſaid Henry Milcoct, for a year from the 
24th of the ſame month of February (when his father's 
then ſervant was to go away), at 5 guineas wages, in caſe 
the ſaid Henry Wilcack ſhould approve the ſaid terms. On 
the 18th of the ſaid February, the wife of the ſaid Gerrge 
Ayrton died, without iſſue. On the 24th of the ſame month, 
the ſaid George Ayrton went to Henry Wilcock, and Henry 
aſked him, upon what terms his ſon and he the ſaid George 
had agreed? Which terms he the ſaid George repeated, as 
above. Whereupon, he the ſaid Henry MWilcoct ſaid, that 
he did agree to the ſaid terms. And the ſaid George Ar- 
ton did then enter upon, and continue in the faid ſervice 
for a year. It was objected, that this man was not an un- 
married perſon at the time of the hiring, to wit, on the 
16th of February. — Unto which it was anſwered, that 
the contract was not compleat, but a mere nullity, till the 
aſſent of the principal (the father) which was, on the 
24th. For he had it in his power to diſapprove. It was 
not binding, till his afſent was given. For the agent only 
acted under a limited authority. And when the princi- 
pal did affent, the ſervant was unmarried. —And by the 
court, it is clear, that the hiring was on the 24th. For 
the father might have diſſented from the conditional agree- 
ment made by his ſon on the 16th. And, conſequently, 
they held, that this hiring and ſervice did gain a ſet- 
tlement at Marton, where the ſervice was performed. 
Burrow's Settl. Caſ. 455. 


Shall be lawfully hired into any pariſh or town for one year] 
Theſe words do introduce one great ſubject of debate, 
namely, What ſhall be deemed a ſufficient hiring for a year 
within theſe ſtatutes, by virtue whereof a perſon 5 - 
ind 
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intitled to gain a ſettlement ? Concerning which it hath 
deen reſolved as follows: 


(1) M. 9 An. Dunsford and Ridgwick. A perſon was To be by one 


hired for half a year, and after that was hired again for intire contract. 


another half year, with the ſame perſon, and thereupon 
ſerved a year in one continued intire ſervice, but by ſeve- 
ral hirings. By the court: It ought to be one intire 
contract and one intire ſervice ; the one is required by the 
ſtatute, as well as the other. If a ſervice under ſeveral 
contracts ſhall gain a ſettlement, one that ſerves by the 
month, by the week, or by the day, may, if he continues 
a year, gain a ſettlement, One may hire by the day for 
charity ; but there is danger of being chargeable in hiring 
ſuch a perſon by the year, For ſuch a term as a year, it is 
not ſuppoſed a maſter would hire one, unleſs able of body, 
and ſo a perſon not likely to become chargeable. 2 Salk. 
3s 12 An. Horſham and Shipley. A perſon was hired 
from May-day to Lady-day, then from Lady-day to May- 
diy; and ſo on again in like manner for another year. 
The queſtion was, Whether this gained a ſettlement ? 
And the court were of opinion, it did not; for they faid 
the hiring muſt be for a year. 14 134. 
H. 11 G. 3. Great Salkeld and Lowther. Two juſtices 
removed Catharine Nicholſon from Great Salkeld in Cumber- 
land to Lowther in the county of Meſtmorland: And the 
ſeſſions, upon appeal, confirm their order; ſubject to the 
opinion of the court of king's bench, on the following 
caſe — The pauper was hired to William Thompſon of 
Hackthorpe-hall in the pariſh of Lowther from Whitſuntide 
to Martinmaſs ; and again was hired to the ſaid Thompſon, 
at Hackthorpe, for the ſucceeding half-year from Martin- 
moſs to the Mhitſuntide following; and in purſuance of 
thoſe hirings, ſerved the ſaid William Thompſon, at Hack- 
thirpe aforeſaid, for the complete year, without leaving 
her ſervice; and received two half years wages. It was 
further ſtated, that the uſual cuſtom of hiring ſervants in 
Cumberland is from half year to half year: That it hath 
been the invariable practice of the quarter ſeſſions of Cum - 
berland, as long as can be remembered, to adjudge that 
the ſaid hiring for two ſucceſſive half years, and ſervice 
in purſuance thereof for one whole year, with the ſame 
perſon and in the ſame place, ſhould be a ſettlement un- 
der the ſeveral acts of parliament made relating to the 
poor, — It was moved to quaſh theſe orders, as here was 
no hiring for a year, Mr. Wallace was to have ſhewed 
cauſe, on behalf of the pariſh of Great Salkeld; but he 
candidly 
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candidly acknowledged that the orders could not be ſup. 
8 there being no hiring for a year. Burrow's Sy} 
. 674. 
15 . 24 C. 2. Wincaunton and Crediton. A boy of 
17s born in H/incaunton, offered himſelf to ſerve Samy] 
uliams of Charleton Horethorne ; who hired him to ſerve 
him in huſbandry, and agreed to give him meat, drink, 
waſhing, lodging, and cloaths when wanted; but no 
particular time was agreed on, and the pauper appre. 
hended his maſter might have been off, or he might haye 
gone away from him, at their pleaſure : nevertheleſs ther 
was no agreement for that purpoſe. The boy continued 


and ſerved him in Charleton Horethorne two years and an 


half, By the court: He gained a ſettlement there, by 
this ſervice. A general hiring is a hiring for a year, And 
here are no circumſtances in this caſe, to ſhew an inten- 


tion to the contrary, or to vary it from the general rule, 


The mere apprehenſion of the pauper doth not do it, 
Burrow's Settl. as 299. | 
E. 33 G. 2. Handley and Berwick St. Jobn's. The 


pauper, ſettled at Handley, happening to meet Mr. Fong, 


head keeper of Ruſhmore Lodge in the pariſh of Berwick 
St. John, who had then lately parted with one Edward 
Hill, who had been for many years one of his ſervants 
or under-keepers, at the wages of 31 a year and a 
keeper's livery, beſides meat, drink, and lodging ; the 
ſaid Mr. Jones addreſſed the pauper thus, Do you like 
the life of a keeper? Which being anſwered in the af- 
firmative, he ſaid further, Then go into Ned Hill's place, 
and you ſhall want no encouragement. Accordingly he 
went, and continued in the ſervice for 3 years, and re- 
ceived 3 years wages. The queſtion was, Whether this 
converſation amounted to a hiring for a year, ſo as to gain 
a ſettlement? It was urged, that a hiring generally is 
hiring for a year, and that the law knows no other ſer- 
vant but one for a year; and that this has an expreſs re- 
ference. to Hill's ſervice, which was for a year: On the 
contrary, it was argued, that here was no actual hiring 
at all ; and none can ariſe by implication, from the bare 
ſervice alone; and that the reference to Ned Hill's ſervice 
relates to Hill's work only, and not to his contract. By 
lord Mansfield and the court : This man ſerved 3 years, 
and received wages accordingly. But it is objected, that 


he was never hired at all. It is admitted, that if he 


was hired at all, it would by law be a hiring for a year. 
And upon the ſtate of this converſation, it is a clear hir- 
ing; for Hill was a hired ſervant, And therefore it was 
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judged, that the pauper thereby gained a ſettlement, Bur- 
mos Settl. Caſe 502. 

M. 10 G. 3. Bedfield and Dedham. The pauper Sa- 
wel Bolton was hired to John Maſon of Dedham, to ſerve 
im in the buſineſs of a plumber and glazier, at the 
wages of ſix ſhillings a week, board, lodging, and waſhing, ſum- 


wr and winter. He ſerved under that agreement for ele- 
yen months; when his maſter, having taken an appren- 
tice, informed him, that he muſt lodge out of his houſe. 
Upon which, the pauper demanded 6d a week more; 
aledging, that he would otherwiſe quit the ſervice. He 
continued to receive the additional 6d a week till after 
the expiration of the year. And the pauper, by the afore- 
id hiring, apprehended. he was bound to ſtay with his 
maſter a year, — It was objected, that here is nothing 
fated that imports a contract for a year; and conſe- 
quently, the pauper was bound to ſerve a year, what- 
ger he himſelf might apprehend concerning it. — Unto 
which it was anſwered, that a general hiring is a hiring 
for a year. The mention of 6s a week is only to aſcer- 
tain the rate of the wages, but doth not mean to eonſider 
the ſervice as a weekly ſervice ; and as the wages in this 
tade are higher in winter than in ſummer, the words: ſum- 
ner and winter ſhew that this was intended to be a conti- 
med contract for both thoſe ſeaſons; and that by fixing 
the wages to be the ſame in both, it was underſtood by 
both parties to be a contract for the whole year. But it is, 
a leaſt, an indefinite contract; and an indefinite contract 
ba contract for a year, —By lord Mansfield and the court: 
There muſt be a- hiring for a year; either in law, or in 
expreſs words, The words do not expreſs it : And here 
s a circumſtance ſtated, which deſtroys the preſumption 
of its being a general hiring for a year; namely, that the 
ſervant demanded an additional ſixpence a week, alledging 
that he would otherwiſe quit the ſervice ; and the maſter's 
complying with this demand ſhews that neither of them at 
tat time thought the contract originally made between 
dem was binding for a year. PBurrow's Set. Caf. 653. 

M. 14 G. 3. Baſingſtoke and Stockbridge. The pauper 
farm Alexander was hired to one Michael Nicholas of the 
priſh of Wanſton, to ſerve him as a boot ketcher, and oc- 
catonally as a poſt chaiſe driver, no term for which he was 
to ſerve being mentioned. Ile went accordingly into the 
ſervice, and continued in it for one year; and was, during 
tlat time, found by his maſter in meat, drink, and lodg- 
ng there, but received no wages for ſuch ſervice. 
rds hired to John Tatts of Baſingſtoke to be a chaiſe 

driver, 


He was: 
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for leſs than a year. Bur. Sett. Ca 
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driver, but no term was mentioned: He ſerved him for , 
yu there; being found by him in meat, drink, and 
odging, but received no wages. He thought himſelf x 
liberty to leave either of theſe maſters whenever he pleaſed, 
And ſeveral witneſſes proved that the cuſtomary manner of 
engaging chaiſe drivers is as the pauper depoſed, and that 
the maſters and drivers think themſelves at liberty to part 
whenever they pleaſe. Lord Mansfield was abſent, The 
other three judges were of opinion, that this was a ſufficient 
hiring for a year. A general indefinite hiring is a hiting 
for a year, unleſs ſomething appears that may raiſe a pre⸗ 
ſumption to the contrary. And nothing is here tated, 
which limits the hiring, or ſhews that it was meant to he 


759. 

M. 16 G. 3. Mangotsfield and at Eaſton. The pauper 
was hired to Fohn Giles a barber in the pariſh of St. John in 
the town of Devizes, to ſerve him as a journeyman barber; 
who was to give him meat, drink, and lodging ; but in 
lieu of wages, he was to have the Chri/tmaſs-boxes ; but 
no time was ſtipulated during which he thould ſerve. And 
upon theſe terms he lived with him for four years ; but 
thought himſelf at liberty to leave his maſter when he 
thought proper. Afterwards he was hired to John Bedford, 
an innkeeper at Mangotsfield, to ſerve him in his ftable; 
who was to find him meat, drink, waſhing, and lodging, 
but no wages other than what he ſhould receive as per- 
quiſites of the ſtable; and no time was ſtipulated during 
which he ſhould ſerve: And he apprehended, that his 
maſter might have turned him off, or he might have 
gone away from him, at their pleaſure. From the time 
that the pauper began to ſerve the ſaid Fohn Bedford to 
the time at which he left him, was ſixteen years. Dur- 
ing which time, he left the ſaid Fohn Bedford ſeveral 
times at his pleaſure. But from the time of his firk 
going into the ſervice, he was with the ſaid John Bed- 
Ford two years and upwards without leaving him at all; 
and at the end of the ſaid term of ſixteen years, he was with 
him for three years together without interruption, —The 
counſel who were to have argued this to be no ſettlement at 
Mangotsfield, gave up the point as inſupportable. Bur. 
Set. Caf. 823. | 

M. 16 C. 3. Cavendiſh and Clare. The pauper, being 
a journeyman miller, at Michaelmaſs 1768, let himſelf to 
Elizabeth Stammers of Clare by the month, at the wages of 
8s a month, and was at liberty to depart from his ſaid ſer- 
vice at a month's wages or a month's warning. And at 
the time of hiring it was agreed between the pauper po 
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the ſaid Elizabeth Stammers, that if he continued in her 
ſervice till harveſt time, he ſhould be at liberty, during the 
harveſt month, to let himſelf to any other perſon for the 
harveſt month. He continued five years in the ſervice of 
the ſaid Elizabeth Stammers, and during that time conſtantly 
et himſelf to ſome perſon or other for the harveſt, and re- 
ceived the common wages of 8s from his ſaid miſtreſs for 
the harveſt month in each year; and paid her one fnoiety 
of the wages earned at ſuch harveſt, annually, and during 
his ſervice with his ſaid miſtreſs; but generally at the end 
ofevery month, and ſometimes weekly, received his wages 
of 85 a month, or in that proportion. And he conſidered 
limſelf as a monthly ſervant, and at liberty to leave his 
miſtreſs at the end of any month, on payment of a month's 
wages, or giving a month's warning, according to the firſt 
zgreement. This point was given up by the counſel as in- 
defenſible; the ſaid hiring being only a hiring by the 
month. Bur. Set. Caf. 819. 


art 
key boy to ſerve him as his poſtilion, ſent to the pau- 
per's father to have him upon liking, After the pauper 
had ſerved Mr. Port 8 weeks on liking, Mr. Port hired 
him for a year to commence from the beginning of the 
ſaid 8 weeks, He ſerved Mr. Port in the ſaid pariſh of 
lum a year (including the 8 weeks) and ten days and 
no longer. By Lee Ch. J. This caſe differs from all the 
former caſes. In Lidney and Stroude, the firſt hiring was 
conditional, for a quarter of a year upon liking ; and if 
they did like each other, then to continue for a year: 
Yet it was holden a good ſettlement, as they did like each 
other ; and the year's ſervice was performed. In New 
Mirdſor and Chepping Mycomb, it was uncertain till the 
end of the year, whether the hiring would be for a year; 
yet happening ſo in event, it was held good; In the 
preſent caſe, the commencement of the hiring was 9 
weeks after the boy had been upon liking, with a retro- 
ſect to his firſt coming into the ſervice. Now a man 
cannot ſerve from a day paſt, Mr. juſtice Fofter thought 
the caſes of Lidney and Stroude, and of Chepping Mycomb and 
New IWindfor, had carried the matter as far as poſſible z 
and if they were new queſtions, be ſhould doubt of thoſe 
teſolutions: But both theſe were-hirings for a year, pre- 
vous to the ſervice; and the conditions were performed. 
He obſerved alſo; that the fafeſt way is to adhere ſtrictly 
to the words of the act of parliament ; for refinements 
upon theſe queſtions have produced infinity of queſtions 
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and difficulties. And the court were of opinion that the 
pauper by virtue of this hiring gained no ſettlement in 
Hlam. Burrow's Settl. Caſ. 304. 

(4) T. 3 G. Ranton and Haughten. Order ſpecially 
ſtated : Jahn Evans was hired with Ralph Trulſbamw df 
Haughton from Aſb-It edi, ſday till Chriſtmas, and ſerved him 
that time. Then he went away from him, and ſtaid with 
his father in Ranton, for about a week, Then he returned 
to the ſaid Ralph Trubſhaw, and was again hired with him 
for 11 months, and ſerved him the ſaid 11 months: Then 
departed from the ſaid Ralph Trubfhaw, and took his 
cloaths with him, and was abſent one week. Then he 
returned to the ſaid Ralph Trubſhaw, and was hired with 
him for 11 months, and accordingly ſerved him; and 
then left that ſervice, and went to his father in Rantin, 
and ſtaid about one week. Then the ſaid Jehn Evan 
ſerved one John Sutton of Haughton aforeſaid for about three 
weeks; then returned to Ranton aforeſaid, and ſtaid for 
about a week: and then returned to the ſaid John Suttm, 
and hired with him for 11 months, and ſerved within x 
fortnight or 3 weeks of the laſt 11 months; where, by 
agreement with the ſaid Fohn Sutton, to avoid a ſettle- 
ment in the pariſh, of Haughton aforeſaid, he left him, 
took his cloaths, and went into the pariſh of Gn9ja/!, and 
there continued about a week; then returned to the ſaid 
John Sutton, and continued with him ſo long as to make 
up his ſervice of the laſt 11 months; and 3 weeks be- 
tore Chri/tmas, the ſaid John Evans hired himſelf again io 
the ſaid John Sutton, for another 11 months, and ſerved him 
from that time till within 3 weeks of Michaelmas follow- 
ing, and then came away and married. The queſtion was, 
Whether theſe ſeveral hirings were ſufficient to gain a 
ſettlement in the pariſh of Haughton ® Parker Ch. J. faid, 
this was an apparent fraud, and different from all the 
other caſes. Pratt J. ſaid, I doubt we muſt take the law 
to be, that there muſt be a hiring for a year, and a ſet- 
vice for a year: Here the ſeſſions have found it ſpecially, 
and there is neither hiring nor ſervice for a year: Aud 
ſuppoſe a man that lives in a pariſh incumbered with poor, 
hires a ſervant for 11 months only, purpoſely, by way of 
caution, to prevent a charge upon the pariſh, the intent 
is lawful, and how can ſuch hiring and .ſervice gain 3 
ſettlement? And as to the matter of fraud, it there 1s 
any, the juſtices of the peace are judges of that. Eyre 
J. was of the ſame opinion of Pratt J. (Powis J. being ab- 
ſent). * Afterwards, in Eaſler term, after long debate and 
conſideration, the opinion of all the court was, — 
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* 
firings and ſervice in the pariſh of Haugbtan were not ſuf- 
tcient to gain a ſettlement : and though ſuch hirings as 
in this caſe do defeat ſettlements, yet if that is a miſchief, 
it is to be remedied by the legiſlature, and not by the 
court, which is to judge on the law as it ſtands. . 137. 


Str. 83. 10 Med. 392. 
T. 30 C31 E. 2. Milwich and Creyton. Thomas Thacker 
was hired at Miltoich for 11 months for 41 10s; and it 
was agreed between him and the maſter, that he ſhould 
vive in a month's ſervice, beyond the 11 months. He 
ſerved the 11 months, and alſo the given-in month, ex- 
cept the laſt 3 days, and he could not ſay whether he 
ſerved them or not; but he received the whole 41 10s 
wages, It was moved to quaſh theſe orders; becauſe 
this was not a hiring for a year, being only for It 
months; nor a ſervice for a year, becauſe 3 days are 
wanting at the end of it. But the court were very clear, 
that this agreement is a manifeſt contract to ſerve for a 
year, notwithſtanding the form of expreſſion ; (winch by 
the way they conſidered as an attempt to prevent the man's 
gaining a ſettlement, by a very paltry evaſion.) The real 
queſtion is no more than whether 11 and one make 12. 
There are no particular technical words neceſſary, to 
make a hiring for a year. The ſubſtance of this agree- 
ment is, to ſerve 12 months, for 41 10s. And what 
henifies the variation of expreſſion ? Every contract to 
ſerve, is a contract to ſerve for a year, unleſs there be 
ſomething to explain it otherwiſe; and certainly there is 
nothing here to explain it otherwiſe. And no action 
could have laid for the wages, till the end of the whole 
12 months. And as to the ſervant's going away three 
days before the end of the year, the itate of the tact doth 
not ſupport the objection. He could not ſay, whether he 
did or not. But he received the whole 41 10s wages; 
which at leaſt ſeems to imply the maſter's conſent or 
permiſſion. Byrrow's Settl. Caſ. 433. 

(5) E. 31 G. 2. Biſbop's Hatfield and Saundridge. 
man was hired from Michaelmas to Michaelmas, for 51 
wages, with liberty to let himſelf for the harvelt month 


then hired for that month, and received wages for it. 
During that month, he brewed for his maſter, and lodged 
in his maſter's houſe at Saundridge during the whole year; 
and ſerved out the remainder of his time, and received his 51 
wages, By the court: This is in effect only hiring for 
II months; and the harveſt month is the principal month 
of the year. It is ſafeſt to keep to the ſtatute, If we 

Dd 2 allow 


419 


A Hiring for a year 
with hberty to 
be abſent upon 

1 5 particulac occa- 
to any other perſon. He ſerved till the harveſt month, and fions, 


oy _—_—_ ˖ — 


— — -o—_ — 


n 


* * 


** * 
2 K — 
— — 


* 


420 


Pooꝛ. (Settlement by ſervice.) 


allow this, we ſhall not know where to ſtop. Burray; 
Settl. Caf. 439. 

T. 13 C. 3. Old Sodbury and Meſterleigb. The paupet 
William Aliſf was hired for a year to Anne Tyler of Cl 
S$:dbury to ſerve her for a year, but at the ſame time he 
told. her, that he was in the militia, and he might he 
abſent about a month in the year to attend on that duty, 
but that he would pay a man to ſerve in his place, or el 
he would make her an allowance out of his wages for the 
time he ſhould be abſent. He entred accordingly on his 
ſaid ſervice with the ſaid Anne Tyler, and ſerved her till the 
month of May following, and then joined and attended 
the militia for thirty days, and afterwards returned to his 
ſaid ſervice with Anne Tyler, and continued therein until 
the end of his year, and then made her an abatement of 83 
out of his wages for the time he was abſent out of his 
ſervice. It was argued, that this gained no ſettlement, 
becauſe here was no hiring for a year, It is true indeed, 
that the words are, to ſerve her for a year; but a hiring 
for a year, with liberty to be abſent for a month, is really 
only a hiring for eleven months; and when a part of the 
year is excepted out of the original contract, no ſettlement 
can be gained. Now here it was ſtipulated at the time ot 
the hiring ; it was part of the original contract, that he 
might be abſent about a month in the year. In ſupport 
whereof was cited the caſe of Biſhop's Hatfield, where li- 
berty for the ſervant to let himſelf to any other perſon dur- 
ing the harveſt month was holden to make it no hiring by 
the year. Unto which it was anſwered, that this was a 
good hiring for a year, It is poſitively ſtated, that he 
was hired to Anne Tyler for a year, to ſerve her that year, 
And what follows is not repugnant to this poſitive ſtate 
of the fact: It amounts only to an agreement to diſpenſe 
with his perſonal ſervice for about a month, upon the 
the terms he Bropoſed in caſe ſuch an event ſhould happen. 
The cafe of Bijhop's Hatfield was a hiring from Michael 
mas to Michaelmas, with liberty to let himſelf for the har- 
veſt month to any other perſon : which was, undoubtedly, 
only a hiring for eleven months, and no relation at all 
ſubſiſted between the maſter and ſervant during the harvelt 
month. Whereas, here, it was contingent, and the man 
was to ſerve the whole year if the contingency did not 
happen. And he actually did ſerve the whole year, ex- 
cept theſe thirty days, and made a proportionable abatement 
out of his wages. Here was an alternative : It might 


have happened that he had not been called out to ſerve in 


the militia within the compaſs of his year. Lord Manſ- 
field was not in court. Mr, juſtice Afton thought this _ 
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liftinguiſh2ble from that of Biſbap's Hatfield: That abſence 


for a particular time, with the maſter's leave, not agreed for 
it the time of hiring, doth not diſſolve the contract: But in 
the caſe of Biſhop's Hatfield the original hiring was with 
liberty to let nimſelf for the harveſt month to any other 
perſon. This made a clear chaſm in the original contract, 
lt was plainly a hiring for leſs than a year. In the pre- 
ſent caſe a man is hired for a year, to ſerve for a year, 
but mentions an event that might happen of his being called 
out to attend his militia duty: And told his miſtreſs, that 
if it ſhould ſo happen, he would either pay a man to ſerve 
in his place, or make her an allowance out of his wages. 
This is not a chaſm in the contract, but a diſpenſation 
with the preſent ſervice. Mr. juſtice // les premiſed, 
that ſettlements ought to be favoured ; and that militia men 
ought not to have any additional hardſhip put upon them, 
if it can be avoided. However he could not help thinking, 
that the caſe of Biſbap's Hatfieldwas very like the preſent caſe, 
and that the abſence was as much part of the contract, in 
the one cafe as in the other. If the miſtreſs did not ex- 
preſsly agree to it / ſhe at leaſt acquieſced. Indeed, in 
the preſent caſe the ſervant agreed, either to find a ſub- 
ſtitute, or to abate out of his wages. Now this was at 
the election of the miſtreſs : And ſhe diſpenſed with his 
abſence, upon an abatement out of his wages. Upon this 
diſtinction, and this only, I would, for the advancement 
of ſettlements, diſtinguiſh this cafe from that of Biſhop's 
Hatfield. —Mr. juſtice Aſburſt ſaid, that in a cafe which 
might affect a vaſt number of militia men, he was for 
leaning in favour of their gaining fettlements. And he 
thought this caſe to be diſtinguiſhable from that of Biſhop's 
Hatfield, That caſe was certainly no more than a hiring 
for eleven months. But here was an alternative ; it might 
happen, that the ſervant ſhould not be called out. Fhere- 
fore he concurred in ſupporting the ſettlement. Burrow's 
Lettl. Caſ. 753. 

E. 20 G. 3. Winchcomb and Chipping Norton. The pau- 
per hired himſelf in the pariſh ot Chipping Norton, five 
weeks before Micha?lmas, for a year; and at the time of 
the hiring, it was agreed between him and his maſter, 
that his wages ſhould be paid weekly, at 8s a week, and 
that, being a balloted man in the militia, he ſhould be 
abſent for the month, and in lieu of that month ſhould 
ſerve another month at the end of the year. He was ac- 
cordingly abſent thirty days in the militia, and then re- 
turned to his ſervice, but he only continued three weeks of 
the month which was agreed to be ſerved in lieu of his 
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abſence in the militia, leaving his maſter a fortnight before 
Michaelmas. He expreſsly ſwore, that he did not ſerve hi, 


- maſter a year by one week. It was objected, that this was 


no hiring for a year, nor any ſervice for a year, at Chis. 
ping Norten. The exception was part of the Original 
contract, T here was to be an interval, and then the Pau. 
per was to come and ſerve in the enſuing month, as much 
more as, pieced to the former ſervice, would make up 2 
year. But a hiring under the ſtatute muſt be for a whole 
year, without any interruption foreſeen and ſtipulated for 
at the time of the agreement. By lord Mansfield and 
the reſt of the court: There is in this caſe a hiring for a 
year ; and there 1s alſo a ſervice for a year, if it were not 
for the month's abſence in the militia. A ſervice muſt he 
tor a continuation, without interruption, or adding toge- 
ther broken pieces to make up the year. But here, the 
agreement, as to the abſence for a month in the militia, 
was only what would have been implied, and what the 
maſter muſt have conſented to. The year was compleated 
five weeks before Michaclmas, and the additional month 
agreed for was only in the nature of a compenſation for 
the want of the pauper's ſervice while abſent in the mi- 
litia, and equivalent to a deduction of ſo much wages. 
The court ought to lean in favour of ſettlements, and the 
bad conſequences would be very extenfive, if we were 
to determine that a man ſhould loſe his ſettlement by (erv- 
ing his country in the militia, We are all of opinion, that 
this is a good ſettlement at Chipping Norton. Douglas. 
76. 
RE 15 E. 3. Flakney and Empingham. The pauper 
Joſeph Langton, ſome little time before Harborough fair, 
hired to Henry Hubbard of Fleckney, from that Harborough 
tair to the Harborough fair next following, being one year, 
at the wages of 31, ſubject to a liberty of being abſent 
eleven or twelve days in the ſheep-ſhearing ſeaſon, and to 
have the benefit of what he got during that time. He 
entered upon his ſaid ſervice, and ſerved the ſaid Henry 
Hubbard at Fleckney for above three quarters of the year, 
He went to ſhear ſheep, in the ſeaſon, for about eleven 
days, and ſerved the ſaid Henry Hubbard at Empinghan 
the remainder of the year, He received to his own uſe 
what was paid him for the ſheep-ſhearing, over and beſides 
his wages of 31. One day in the ſeaſon, he aſked his 
maſter's leave to go a ſheep-ſhearing : his maſter ſaid, 
he was going out, and could not ſpare him that day ; and 


in conſequence thereof he did not go. The pauper, during 
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before houſe, and did what work was to be done; and his maſter 
rve his ound him his board as often as he returned home. It was 
US way argued, that this was not a hiring for a year; for it was 
t Chip. rt of the contract to except eleven or twelve days out 
riginal of the year: like as in the caſe of Biſbap's Hatfield, where 
Ie pau- hiring for a year, with liberty to let himſelf for the harveſt 
much month to any other perſon, was holden to be only a hiring 
> Up a for eleven months. Unto which it was anſwered, That 
Whole this ought not to be conſidered as an exception out of the 
ed for original contract, but upon the foot of a leave of abſence 
eld and conſented to by the maſter; like the caſe of the militia 
J for a man, and not like that of Bib Hatfeld, nor within any 
ere not of the caſes which turn upon exceptions out of the original 
wit be contract. But the court were unanimouſly of opinion, 
toge- that this was an exception out of the contract at the time 
re, the of making it. They held it to be part of the contract, 
nilitia, and not to be conſidered upon the foot of leave of abſence 
nat the given by the maſter ; wao being bound by the contract, 
pleated could not refuſe agreeing to it. The militia man's cate, 
month they ſaid, was a particular caſe : It was no more than the 
In for hw would have implied. And it was determined that no 
IC mi- ſettlement was obtained” under this hiring. Bur. Set. 
Wages, C,. 791- 
nd the (6) T. 10 G. 3. Newſtead and Holy Ifland. Frances Hiring from 
were Dnuney was hired at Mhitſuntide 1767 to Thomas Hill at 1 
' ſerv- Hay Ifand, to ſerve him for a year trom the ſaid J/hitſun- 
, that tide to the JYhitfuntide following, at certain wages. She 
2. entred upon the ſaid ſervice accordingly at I Hitſuntide 
1767, and continued therein till //h:itſuntide 1768, when 
pauper ſhe received a year's wages from her ſaid maſter for ſuch 
h fair, fervice, It was further ſtated, that it hath been uſual in 
orough that country, to hire ſervants from //hitſuntide to I hit- 
year, ſuntide : And that an hiring and fervice irom J/hitſuntide 
abſent to Mhitſuntide has always, by the contracting parties, 
and to been deemed a year's ſervice; and agreeable thereto, the 
if maſter hath always paid the ſervant a full year's wages for 
Henry ſuch ſervice, without any diminution thereof or addition 
year, thereto, and without making any diſtinction or difference, 
leven whether the ſpace of time between the one J#h:t/untide 
ngham and the other conſiſted of more or leſs than 365 days. 
yn uſe lt was argued, that the ſpace of time between /7þ1it- 
eſides ſuntide 1767 and Whitſuntide 1768, being leis than a 
ed his year (by 16 days), no ſettlement was gained at ly 
- ſaid, Iſland by this hiring and ſervice, being both of them in- 
and complete; and though the court have ſometimes relaxed 
uring a little as to the ſervice, yet they never relaxed as to tae 
aſter's biring.—— But by the court: There is no, caſe that 
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proves the abſolute neceſſity that the hiring ſhould be for 
exactly 365 days. It is ſtated to be the uſual way cf 
hiring ſervants in that country, and ſuch ſervice always 
deemed to be a year's fervice. Pariſh officers are, by 
the 43 El:z. to be appointed in Eafter week, or within 
one month after Eaſter (which is a moveable feaſt); 
Yet they are conſidered as executing the office a whole 
year, tho' it may fall ſhort of 365 days. And it was ad. 
judged, that this hiring and ſervice were ſufficient to 
gain a ſettlement. Burrow's Settl. Caſ. 669, 

(7) A. 1 G. Peperharraw and Frenſham. A perſon is 
hired the third of OFeber, to ſerve till Michaelmas follow. 
ing; and at Michaelmas the maſter fays, ſtay two or three 
days, and I will pay you. It is ſaid, that this was ad. 


judged to be a ſettlement, becauſe fraudulent ; and if this 


were allowed, there would be no ſuch thing as a ſettle. 


ment; for every perſon would hire a ſervant two or three 


days after the quarter day, purely to evade the ftatute, 
Caſes of Settl. 80. 10 Med. 293. —But, Mr. Foley, in re- 
porting tais caſe, ſays, that upon conſideration, the court 
were all of opinion, that this hiring was not ſufficient to 
gain a ſettlement ; for it is nat a hiring for a year: And if 
we once go out of the act, where muſt we ftop? And in 
Str. 83. this caſe is cited, and it is there ſaid, that this was 
held to be no ſettlement: 

H. 5 G. Coombe and Heſtwoodbay. Michaelmas day was on 
Thurſday ; and a perſon was hired upon the Saturday follow- 
ing, to ſerve till Michaelmas: And it was held to be in- 
ſufficient to gain a ſettlement, being not a hiring for a year, 
Str. 143. eg 

T. 3G. 2. K. and Je/twell. A man was hired three 
days after Michaelmas, to ſerve till Michaelmas following: 
The juſtices held this to be a good ſettlement ; but quaſhed 
by the court. 1 Barnardiſt. 354. 

E. 5 G. 2. South Cerney and Coultſbourn. At Northleach 
are annually held two meetings for the hiring of ſervants, 
the one on the Wedneſday before Michaelmas, the other on 
the Wedneſday after. The pauper was hired on the Med- 
neſday after e to ſerve till Michaelmas following; 
which he did. It was urged, that this being a hiring ac- 
cording to the courſe and cuſtom of the country, was a 
ſufficient ſettlement, But by the court: This is no 
ſettlement upon the face of it. There muſt be a hiring 
255 a year, and that cannot be diſpenſed with. 1 8% 
Ca, 156. | 

| AZ. 14 C. 2. Newton and Gouldeſborough, in the Welt- 
piding of Yorkſhire, Abraham Greaves the pauper, on 
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day after Martinmas day, being the 14th day of 
_—_ and the day on which the firſt ſtatute fair for 
the publick hiring of ſervants was held at Anareſborough in 
the ſaid riding, was hired to ſerve from that time till 
Martinmas day following, Which ſervice he performed 
accordingly. By the court, This was not a hiring for 
z year, ſo as thereby to gain a ſettlement. Burrow's 

em. Caf. 157. 

1 13 ch „ and Stondon Maſſey. Caſe ſpecially 
ſtated by the ſeſſions, „That Themas Fair the pauper, at 
« the ſtatute fair at Ongar in the county of Eſſex, on the 
day next after old Michaelmas day, to wit, on the 11th 
« of October 1733, hired himſelf to Samuel Poſiford of 
« Naveſtock in the ſaid county, to ſerve till the old 
« Michaelmas day following: That he entred upon the 
« ſaid fervice, and continued in it until the od Michaelmas 
« day following; on which day he received his wages, and 
« quitted the ſaid ſervice: It appearing to be according to 
« the cuſtom and uſage of the country, to hire ſervants at 
« the ſaid ſtatute fair, namely, the day after old Michael- 
« mas day, in the manner this pauper was hired, the 
« opinion of this court” (viz. of ſeſſions) © is, that the 
« pauper gained a ſettlement in Naveftock, by the hiring 
« and ſervice above ſtated; ſubject to the opinion of the 
« court of king's bench, on the queſtion, whether the 
& hiring as above ſtated is a ſufficient hiring for a year to 
give the pauper a ſettlement ?” It was argued, that this 
was no hiring for a year. It is a day ſhort of a year. 
The acts of parliament poſitively require a hiring for a 
year, and a ſerving for a year; and the cuſtom and uſage 
of the country cannot control a poſitive act of parliament, — 
Unto which it was anſwered, That here appears to be a 
compleat hiring for a year, and ſervice for a year, But if 
it ſhould be admitted, that a day was wanting according 
to abſolute rigid ſtrictneſs of computation, yet the expreſs 
ſating it to be according to the cuſtom and uſage of the 
country made it a ſufficient hiring for a year to give the 
pauper a ſettlement. By lord Mansfield (unto which the 
reſt of the court aſſented): There muſt be a hiring for a 
year, If the hiring be for leſs than a year, it will not do, 
be the deficiency ever ſo little. Two days or one day ſhort 
of a year, are equally an objection to its being a hiring for 
2 whole year, Hiring from a moveable feaſt to a moveable 
eaſt, according to the cuſtom of the country, has been 
determined to be a hiring for a year. And here they have 
ſtated the cuſtom and uſage of the country to hire ſervants 
in the manner this pauper was hired, namely, - the 
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ſtatute fair the day after old Michaelmas. If this ſhould 


be taken not to be a hiring for a year, there can be no ſet. 
tlement gained in this country by a ſerv ant: For all ſervants 
in this country are hired as the preſent pauper was hired, 
Therefore it ſeems no ſtretch to conſider this as a hirir 
from Michacimas to Michaelmas. Burr. Set. Ci. 710. 
Bott. 387. a 

E. 17 G. 3. Milbam and Syderſtone cum Bermer. Charly 
Dawſon, being legally ſettled at Syderſtone, applied or d 
Michaelmas day to J. E. of Milbam, to be hired m, 
but on that day they could not agree about wazes; Day. 
ſon aſking eight guineas a year, and the other offering only 
ſix pounds. On which they parted. The next day, viz, 
Odi. 11th, between two and three o'clock in the afternoon, 
they were together at a public houſe in Milbam, when 
E. aſked him if he would take the wages offered him 
the day before, which he refuſed ; but after ſome conver. 
ſation Dawſon hired himſelf to the ſaid J. E. until Michail. 
mas following, at ſeven pounds wages; and entered his 
ſaid maſter's ſervice on the evening of that ſame day 11th 
Oct. 1771, and ſtaid in his ſervice till 1oth O#. follou- 
ing, being Michaelmas 1772. On that day, his maſter 
not having finiſhed his harveſt, aſked Dawſon to ſtay and 
help him with his harveſt; and Dawſon thought himſelf at 
liberty to go away, yet he ſtaid with his ſaid maſter until 
the next day, to wit, 11th Ogober at noon ; when, after 
dinner, he aſked his maſter for his wages, who paid him 
ſeven pounds; and Dawſon quitted his ſervice, but did 
not aſk or receive any recompence for his additional ſervice, 
'The court were clearly of opinion, that Dawſon by this 

hiring and ſervice gained a ſettlement at Milbam. M. 8. 
7. 20 CG. 3. Leeds and Hanwood. At Otley in the coun- 
ty of Ir, there is a cuſtom for ſervants to hire by the 
year at two different ſtatute days; one on the Friday 
before old Martinmas, and the other on the Friday next 
after old Martinmas. At which latter ſtatute day, they 
always hire till old Martinmas day following, which by 
the cuſtom is conſidered as hiring for a year. Old Mar- 
tinmas day, in 1775, was on a Tueſday, On the Friday 
following, being the ſecond ſtatute day, the pauper hired 
till old Martinmas day following, and ſerved that time. 
It was argued, that this was a good hiring ſo as to gain 
a ſettlement. And for this was cited the caſe of Navęſlect, 
where a hiring at a ſtatute fair held on the day next after 
old Michaelmas day, to ſerve till the old Michaelmas day 
following, ſuch hiring being ſtated to be according to the 
cuflom and utage of the country was held to be ER 
to 
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Unto which it was anſwered, that it is an eſtabliſhed point, 
that no hiring which on the tace of it appears to be for leſs 
than a year, is ſufficient for gaining a ſettlement, And in 
the caſe of Nave/tech, as there is no fraction of a day, and 
15 the word till might be conſtrued to include the Michael - 
mas day, the hiring was conſidered as for a compleat 
year, Lord Mansfield was abſent. The other three judges 
held this not to be a ſufficient hiring for a vear. And Mr. 
juſtice Buller ſaid, there is no caſe, where a hiring upon 
the face of it appears to be for leſs than a year, in which 
the court has held that a ſettlement was gained: And it 
would be dangerous to make a new precedent of that fort. — 
And the Reporter takes notice of the cafe of Syder ſtone, 
and ſays, that in that cale, a hiring on the 11th of October 
1771, till old Michaelmas day 1772, was held to be a 
ſufficient hiring, though there was nothing ſtated of any 
cuſtom or uſage. Douglas. 423. 


(8.) T. 13 An. Jeſſap and Mifſenden. Sarah Barnes lived Hiring with 


with her father for a year as a hired ſervant, in a little one's fathers 


cottage upon the waſte, for 10s a year, beſides what ſhe 
could get by her ſervice and labour. And whether ſhe 
gained a ſettlement thereby, was the queſtion. And the 
whole court held ſhe did; there. is no ground of fraud; 
for it was to live with her father, who might be grown 
old. Fol. 142. 

(9.) T. 13 & 14 G. 2. King's Norton and Camden. 
Mary Calcut was hired for a year, to ſpin yarn at 18d a 
ſtone ; and was to provide herſelf with meat, drink, waſh- 
ing, and lodging, where the pleaſed. She ſpun for her 
maiter the whole year, and boarded and lodged at her 
maſter's, allowing 2s a week for the ſame: But upon her 
examination ſhe ſaid, that by her contract ſhe thought her- 
ſelf at liberty to play or be abſent from her work as long 
35 ſhe pleaſed, only that ſhe was not at liberty to work for 
any other maſter. By the court: This cate hath all the 
requiſites of the ſtatute, and is a good ſettlement. For in 
tact here is a hiring and a fervice for a year. 
ber apprehenſion was, or whether the was paid by the year 
or by the quantity of her work, was immaterial. Str. 1139. 
2 Se. Caſe. 146. Burrow's Setti. Caf. 152. 

H. 20 G. 3. K. and Bermingham. "Ihe caſe ſpecially 
ſtated was, I Hat Thomas Baker was hired in the pariſh of 
Bermingham, by John Jennings a wood ſcrew-maker, for a 
year, good earn good hire, to work for him and no other 
maſter, to make ſcrews, at ſo much a groſs ; and this was 
all that paſſed upon the hiring : That perſons are often 
hired at Bermingham under the terms “ good * * 
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ſence, he never worked for his maſter or any other perſon, 
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4e hire,” the meaning of which is, that their pay is to de. 
pend upon their work. Baker had no wages. He was to 
have what he got. If he got nothing, he was to have ng. 
thing. His maſter had no buſineſs but that of a ſcrey. 
maker. He was to work in his maſter's ſhop, and do no 
other work. He ſerved a year under the hiring ; and, 
during the year, ſometimes lodged with his maſter, ſome. 
times in another houſe in the pariſh ; and when he lodzed 
with his maſter, he paid him for his diet and lodging. He 
ſometimes abſented himſelf, to drink or play, for a week or 
fortnight, and never aſked his maſter's leave for ſuch ah. 
ſence, His maſter, on his return, was angry and checked 
him, but always received him again. During ſuch ab. 


And it is generally underſtood at Bermingbam, that perſons 
hired to work in ſhops, under the above terms, may occa- 
ſionally abſent themſelves, but cannot work for another 
maſter, The court was of opinion, that this was was a 
good hiring and ſervice, ſo as to gain a fettlement. Dau- 
glas. 319. | 

(10) E. 31 G. 2. Macclesfield and Sutton. Joſeph Bower, 
a baſtard child, born at Sutton, and maintained by the over- 
ſeers of Sutton, was hired, with the conſent and direction 
of his mother (he being then about eight years of age) 
to Macclesfield, to work at a ſilk mill there, for the term 
of three years, at 6d a week for the firſt year, gd a 
week for the ſecond year, and 13 d a week for the third, 
The maſter was not to find diet or lodging; and the 
ſervice was to be only 11 hours in the fix working days; 
and all the reſt of the time, as well as on Sundays, he was 
to be at his own liberty and his own maſter. He continued 
three years in the ſaid ſervice ; but within that time, fre- 
quently abſented himſelf from his work, ſometimes for a 
whole day, or longer, at other times for ſeveral hours in 
the day ; for all which defaults, deductions were made out 
of his wages. He lodged the whole three years with his 
mother at Macclesfield ; who received his wages; which 
not being ſuthcient to maintain him, the overſeers of Sut- 
ton contributed 6 d a week, during the whole time towards 
his maintenance, The queſtion was, whether this was 
ſufficient to gain a ſettlement at Macclesfield ? By lord 
Mansfield Ch. J. Here is no foundation to imagine that 
this can be a ſettlement on the ground of an apprenticeſhip. 
The only queſtion is, whether it is a ſettlement as a hiring 
for a year and ſervice for a year? The pauper was an in- 
fant of only eight years of age, at the time of the hiring. 
Therefore he was not bound by the agreement, Indeed < 
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mizht have affirmed it ; (for the contract of an infant is 
act abſolutely void, but only voidable, at his own elec- 
ton :) But the maſter could not oblige him to ſtand to it. 
Then as to the contract itſelf, it was only to ſerve eleven 
hours in the day of the ſix working days, but during all 
the reſt of thoſe days, and the whole Sunday, the ſervant 
was at his own diſpoſal. It is in the nature of a contract 
fom week to week; and 1t cannot in this caſe be con- 
frucd to gain a ſettlement; and it is plain the pariſh of 
guten did not underſtand it in this light, having contri- 
buted to the child's maintenance during the whole three 
years. And the order adjudging it to be a ſettlement at 
Macclesfield was quaſhed. Burrow's Setil. Caſ. 458. 

T. 10 G. 3. St. Agnes and Redruth. The father of the 
pauper contracted with one Mr. Nankivell (the pauper be- 
ing then 15 or 16 years of age) for the pauper to work at 
the faid Mr. Nankivell's ſtamps fituate in the pariſh of Sz. 
Ames (which ſtamps are mills, wherein ſeveral-labourers, 
men and boys, are employed in cleanfing and manufac- 
turing tin), for one year, at the yearly wages of 5 J. In 
purſuance of which contract, the pauper ſerved the faid 
Mr. Nanktivell, at his aforeſaid ſtamps, for the ſaid year, 
by working therein daily, except holidays and Sundays, ac- 
cording to the cuſtom of tinners. And his father received 
his wages, as he had occaſion for it. But during the ſaid 
year, the ſaid pauper did eat, drink, and lodge with his 
father in the ſaid pariſh of St. Agnes, ſerving the ſaid Mr. 
Nankivell at his ſtamps aforeſaid, and in no other capacity, 
nor ever became a part of his maſter's family. It was ar- 
gued, that the pauper did not hereby gain any ſettlement at 
dt. Agnes. That this is rather the caſe of a journeyman, 
than of a hired ſervant. He was reſident with his father. 
He was his own maſter, except as to performing the ſtipu- 
lated limited ſervice at the ſtamps. He was only to do that 
particular ſervice, "The maſter had no right to employ 


bim in any other. And Sundays and holidays were abſo- 


lutely his own, without any controul from the maſter, 
This contract is in effect the ſame as that in the Maccles- 
feld caſe was; there, the pauper was to be his own maſ- 
ter and at his own liberty the whole Sunday, and all the 
reſt of the other days except the eleven hours. But by 
the court: This was an intire contract for a year, with- 
out any exception contained in it; and the ſervice was 
cording to the cuſtom of the country. The difference 
is, where the exception is part of the contract, and where 
the contract is abſolute. The queſtion turns upon this 
ailtinction. In the caſe of Macclesfield, it was part of the 
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eriginal contract: Here, it is not ſo. And they way 
unanimous, that the pauper by this hiring and ſervice 
gained a ſettlement. Bur. Set. Caf. 671. 

H. 12 G. 3. Buckland Denham and AHells. The pau- 
per, at about 17 years of age, was hired, by his father, to 
a clothier of Buckland Denham, to ſerve him as a ſhearman 
for five years, and was to work ſhearman's hours oy] „ 
(which are uncertain:) It was underſtood, that he ſhould 
be at his own liberty at all other times. The maſter waz 
to teach him the buſineſs of a ſhearman. He was to have, 
for the firſt half year, the weekly wages of 38; and to he 
advanced 6 d weekly wages, every ſucceeding half year, 
and was to find himſelf in meat, drink, waſhing, and 
lodging. He ſerved his maſter, as a ſhearman, during 
the ſaid term, according to the ſaid agreement; working 
the ſame hours as his maſter's other ſhearmen did. 
It was argued, that this caſe falls directly within the caſe 
of St. Agnes; and conſequently, that the pauper by this 
hiring and ſervice gained a ſettlement in Buckland Denhan, 
On the contrary, it was inſiſted, that this preſent caſe 
differs eſſentially from that of St. Agnes. In the caſe of $;, 
Agnes, there was a hiring for a year, and no exception in 
the original contract, of holidays and Sundays. But here 
the exception was in the original contract. And this is 
the point on which the diſtinction turns. — And by the 
court: This is not a good hiring for a year; becauſe 
there is an exception in it, that the pauper was to work 
ſhearmens hours only, and to be at his own liberty at all 
other times, But if the contract be an abſolute contract 
for a year; the not working on Sundays or holidays, if it 
be the cuſtom of the country not to work on thoſe days, 
ought not to hinder the gaining of a ſettlement. Burrov's 
Set. Caf. 694. 

(11) T.6& 7 G. 2. Lidney and Stroude. Martha Brewer 
was hired to William Mate in the pariſh of Stroud, for 
a quarter of a year; and if her maſter and ſhe liked one 
another, ſhe was to continue for a year, and to have 31 
for her year's wages. She entred into the ſaid ſervice, and 
continued therein one whole year, and received the ſaid 
wages of 31. It was argued, that as it was in the election 
of either party, during the firſt quarter, whether ſhe ſhould 
continue or not, ſhe conſequently could not be originally 
hized for a year. But the court held this conditional hiring 
to be a good piring for a year; ſince the maſter and ſhe did 
like one another, and a year's ſervice was actually per- 
formed under it. Burrow's Settl, Caf. 1. 1.80 
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H. 8G. 2. New Windſor and Chepping Mycomb. Diana 
Bros was hired to colonel Meyrick at Thorpe; and was to 
go into her ſervice a month upon liking ; and was to have 
5| a year wages; but was to go away from her ſaid ſer- 
vice on a month's wages or a month's warning on either 
ſide, She continued near two years in her faid ſervice, 
without any other hiring ; and received her wages quar- 
terly. This, by the unanimous opinion of the court, is a 
hiring for a year at Thorpe: And ihe gained a ſettlement 
there. Burrow's Settl. Caſ. 19. 

H. 16 G. 2. Atherton and Barton. Ralph Harriſon was 
hired for a year to Thomas Barlow of Barton, at 41 wages, 
payable quarterly. And it was agreed between them, at 
the time of the hiring, that either of them ſhould be at 
liberty to determine the contract, at the end of any quar- 
ter of the ſaid year, on a month's notice. But no ſuch 
notice was ever given by either; and the ſervant continued 
in his ſaid maſter's ſervice in Barton the whole year. The 
ſervant declared at the time of the hiring, that the reaſon 
of the ſaid hiring being made determinable at the end of 
every quarter upon ſuch notice as aforeſaid, was, that he 
would not be hired ſo as to loſe his former ſettlement. But 
by the court unanimouſly and clearly: This is a good ſet- 
tlement in Barton. Burrow's Settl. Caf. 203. 

H. 22 G. 2. St. Ebbs and Holywell. Two juſtices re- 
move Caleb Guy from Helywell to St. Ebbs. And the ſeſ- 
lions upon appeal confirm that order. The caſe was, the 
faid Caleb Guy was hired to T homas IA bite of Holywell thus: 
He was to come for a quarter of a year, and to have after 
the rate of 20s a year ; and if he and his maſter liked each 
other, he was to continue. He did continue a year and a 
half above the ſaid quarter, without any further or other 
hiring, and received his wages as he had occaſion for them. 
It was moved to quaſh theſe orders, for that the ſettlement 
was in Holywell, by this hiring and ſervice : For a condi- 
tional hiring is a hiring for a year, provided the condition 
be performed. And a rule was made to ſhew cauſe. But 
no cauſe was ſhewed. And the rule was made ablolute. 
Burrow's Settl. Caf. 289. 

T. 24 & 25 G. 2. Ozelworth and J/iiton under Edge. 
William Hewett, ſettled in Ozelworth, agrecd with Thomas 
Palſer of Wotton under Edge, cloth-worker, to ſerve him in 
the ſaid buſineſs for three years, at ſo much a week. He 
was to work 12 hours in a day ;,and if more, was to have 
a penny for each hour over. Sixpence a week was to be 
tetained as a depoſit ; which was to be repaid to Hetbet it 
he performed the agreement, or if Palſ;r ſhould diſcharge 
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him before the end of three years; but to be kept b 
_— if Hewett ſhould quit the faid ſervice before the 
end of the faid term. And it was underſtood between 
them, that Palſor might turn Hewett out of his ſervice at 
any time during the term, paying him the ſixpences de. 
tained. Hetbett worked under the agreement for about fix 
months ; and then, being ill, abſented himſelf about three 
months ; and then returned, and was received by Palſer, 
and continued to work for him under the ſaid agreement, 


till the time of his being removed by the order, being for 


Hiring by im- 
plication. 


Service where 
nu contract did 
appear. 


about three quarters of a year after his return. During 
the whole time, Hewett lodged in the pariſh of Mottan un- 
der Edge, but not in Palſar's houſe. By the court: This 
is a ſettlement at Motton under Edge. Here is an actual 
hiring for three years, and a ſervice under it for one year 
and a quarter. Beſides, the two juſtices removed him 
whilſt he was actually in his maſter's ſervice. Burroy' 
Settl. Caf. 302. 

(12) E. 13 C. 2. Wandſworth and Putney. A boy 
came to live with Mr. Falkner, without any hiring; and 
then his maſter told him, that if he ſtaid a year and behaved 
well, he would give him a livery and wages the next year, 
He lived there one year and four months, and received a 
guinea and a half wages. The court inclined to think, that 
this was a conditional hiring, and that the boy's ſervice 
was an aſſent in fact, and that it gained a ſettlement ; but 
referred the matter back to the ſeſſions to be more fully 
ſtated. 2 S/. C. 188. 

(13) M. 13 G. Gregory Stoke and Pitminſter. A young 
woman lived with her grandmother for four years, on an 
allowance of meat, drink, waſhing, and lodging. But 
there appearing no contract betwixt the grandmother and 
the girl, but that ſhe might have left her grandmother at 
any time, it was adjudged not a hiring within the ſtatute, 
2 Sefſ. C. 120. 

I. 33 G. 2. Corſe Caſile and Weyhill. Order ſpecially 
ſtated, That it appeared on the evidence of the pauper (the 
only witneſs produced on either ſide) that about the year 
1719, one Robert Pyke, eſquire, took the pauper (being 
then about 8 years of age) into his family, from charity, 
and gave him meat, drink, lodging, and cloaths, while 
he continued with him, which was about ſix years, of 
which the four laſt years were in the pariſh of J/eybill 
That neither at nor before the time of the ſaid Mr. Pyke's 
taking the pauper into his family, nor at any time after, 
was there any contract between the ſaid parties, in relation 
to the pauper's ſervice of the ſaid Mr, Pykg or his con- 
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inuance with him, or to any wages or other gratuity to 
te paid him for the ſame. That during his continuance 
with the faid Mr. Pyke, he was employed in running of 
errands, and doing whatſoever the ſaid Mr. Pyke or his 
vrvants thought fit to bid him. That no wages were ever 
paid or given to him. And that in the pauper's appre- 
henſion, he was, during all the time aforeſaid, at liberty 
to quit the ſaid Mr. Pyke, or the ſaid Mr. Pyke to turn 
him of, as either party ſhould think fit.— The ſeſſions 
were of opinion, that at this diſtance of time, a hiring 
for a year, between the ſaid Mr, Pye and the pauper or 
his father ought to be preſumed ; and therefore they con- 
frm the order of the two juſtices for ſending him to Meyhill. 
lt was urged, in ſupport of the orders, that upon a 
regular ſervice for above a year, a hiring ſhall be pre- 
ſumed; that wages are not neceſſary ; that the pauper's 
yprehenſion doth not vary the caſe; that the witneſs 
ſpeaks to a tranſaction when he was but eight years of age; 
and he might have been hired out by his father, though 
not by himſelf. — But by the court; It is clear here was 
no hiring at all, no contract, but he was taken out of cha- 
rity, a child of eight years of age, to run on errands, and 
do whatever he was bid, and left Mr. Pyke when he came 
of 14 years of age, and was capable of doing more ſervice. 
And it is expreſsly ſtated, that there was no contract, 
lndeed, where there is a hiring ſtated, the court will pre- 
ſume it to have been a regular one, unleſs the contrary 
appears; and that was the caſe of Crediton and Wincaunton, 
H. 24 G. 2. A general hiring was there ſtated ; but here 
was no hiring at all. And both the orders were quaſhed, 
Burrows Settl. Caf. 491. 

M. 4 G. 3. St. Peter's and Holy Trinity in Dorcheſter, 
The pauper John Millwosd made an agreement with his 
ſtepfather, to live with his ſtepfather in his houſe, to 
work with him at his trade of a button-maker, and to be 
pad at the rate of 'one penny for every groſs of buttons he 
ſhould make, deducting at the rate of 5s a week for his 
meat, drink, waſhing, and lodging. Under this agree- 
ment he lived with him four or five years in the pariſh of 
Hah Trinity. It was urged, that this was a hiring for a 
year by implication ; for an indefinite hiring is a hiring 
for a year. By lord Mansfield: This is the caſe of a 
workman hired to work by the piece. It is not like any 
of the caſes where there was a hiring for a year. Indeed 
biring in general and indefinitely gives a preſumption of a 
luring for a year, where the nature of the ſervice and 
lubſequent facts concur to render it probable that it was ſo 
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meant. But the nature of the preſent ſervice is quite 
otherwiſe, It is very clear in this caſc, that there was ng 
hiring for a year, expreſs or implied. Burrow's Hettl. Caf, 


513. Black. Rep. 443. 


order C 
And of 
confrt 


E. 
What ſhall be Unleſs ſuch perſon ſhall continue and abide in th han 
— wg f What 220 be deemed the ſame ſervice — Micha 
meaning of this explanatory ſtatute, hath been much con. An 
troverted. Concerning which there have been the following Fu 
. 3 a ? my 
1 1) In the caſe of Dunsford and Ridowick, M. juige 
year — "mY Mr. Foley ſays, the court — that DS ER ft ſ 
not under the One intire contract, and one intire ſervice for a year, pur. ng 
ſame hiring. ſuant to that contract. Foley 133. And Mr. Blackerl or 
in reciting that caſe, ſays, it was then held, that there muſt 8 
be one intire hiring, and one intire ſervice in purſuance of wed 
ſuch hiring, for a whole year, that muſt make a ſettlement, 5 
Black. 244. —— But it muſt be obſerved, that this was not 8 
properly the point in queſtion. For the queſtion there was 8 
whether a hiring for two half years ſhould be deemed a uf. on 
ficient hiring, and not what ſhould be ſufficient ſervice _ 
under fuch hiring ? ET: 
We proceed therefore to the caſe of the inhabitant A 
South Moulton, H. 10 WV. A maid ſervant was — * 
half a year; which time ſhe ſerved: And then was hired 1 
for a year, and ſerved half of that. Rokeby, Turton, and — 
Gould (Holt Ch. J. being abſent) held it to be a ſettlement; - 


becauſe the ſtatute deſigned only | 
EI id 'S y that the party ſhould ſerve 1 
Another caſe in the ſame term was that of Overtn and 
Steventon, which was thus: Bridget Bayly, before the 25th * 
day of March 1697, was a ſettled inhabitant in the pariſh 


of Overton; and on or about the faid 25th day of March, - 
ſhe contracted with one Jahn Orptuood of Steventon, for x 
the wages of 20s, to ſerve him from the ſaid 25th day of : 
March 1697, till Michaelmas then next following; which 49 
time ſhe ſerved accordingly, And at the ſaid Michaelmas, ® 
the ſaid Orpword contracted with the ſaid Bridget, from 6 
the ſaid Michaelmas for one year enſuing, for the wages 4 
of 30s. And the ſaid Bridget, according to the laſt-men- ſh 
tioned contract, remained with the ſaid Orpwoed, till ſome 1 
time in the month of April 1698; in which month, by the fo 
mutual conſent of the ſaid Bridget and Orpoed, ſhe left 5 
her ſervice, and he paid her the proportion of wages then he 
due. The ſeſſions thinking the above-mentioned biring hi 
and ſervice aforeſaid, continuing for the time of more than T 


Ine whole year, to be a good ſettlement, confirmed the 
| order 


1ring 
than 
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order of the two juſtices for ſending her to Steventon, — 
and of this opinion was the court: And the orders were 
confirmed. Burrow's Settl. Caf. 549. 

E. 1 G. Brightwell and Weſtballam. There was a 
tiring and ſervice from three weeks after Michaelmas to 
Michaelmas, and then a hiring for a year, and ſervice for 
11 months. The Ch. J. ſaid, If there was a ſervice for a 
year, on A hiring from week to week, and then a hirin 
for a year, and ſerving for forty days, that he ſhould ad- 
julge that a ſettlement. The reaſon is, becauſe till the 
lt ſtature was mage, a hiring for a year, and forty days 
ſetrice, made a ſettlement; in regard that the hiring for a 
rear ſhewed that the perſon was not likely to become 
chargeable, for that he was able to work. So forty days 
is a good ſettlement to an apprentice, in reſpect to his ſkill 
and art, by which he is ſuppoſed unlikely to become 
chargeable. So a perſon that has paid pariſh dues, or 
ſerved offices in a -pariſh, gains a ſettlement by forty days, 
becauſe he is ſuppoſed a perſon of ſubſtance, unlikely to 
become chargeable. Bur the late act requiring ſervice for 
a year, as well as an hiring, we think it ſufficient if the 
words be anſwered, conſidering this with the deſign of the 
former ſtatutes. 1 S/. C. 87. Foley. 143. 

M. 1 G. 2. K. and Aynhoe. The pauper was hired in 
Bieter from Chriſtmas to Michaelmas, and ſerved till 
Michaelmas ; then was hired for a year, and ſerved till 
Midſummer. And this was adjudged to gain a ſettlement 
in Biceſter. There were cited for it, the caſes of Overton 
and Steventon, and of © Brightwell and Meſthallam Lord 
Ch. J. Raymond ſaid, the caſe of Meſthallam was expreſs to 
the point, and he would not break into it; but if it had 
been res integra, or a caſe not adjudged before, he ſhould 
tave thought it ill. Here the ſervice was made previous 
to the hiring for a year. The greater part of the judges 
thought this caſe to be againſt the ſtatute, but that they 
were more ſtrongly bound by the precedent; and were 
unwilling to ſet aſide a reſolution ſolemnly adjudged, thoꝰ not 
according to their own opinion. 2 S. C. 119. Fol. 144. 

M. 11 G. 2. Fifehead Magdalen and t Stower. IWWil- 
lam Trim hired himſelf to a maſter at Weſt Stower, from 
Midſummer to Lady-day, being three quarters of a year, 
for 40s. At Lady-day, he received his wages of 40 8, 
and left his maſter's ſervice, and then went to his father's 
houſe in 1/2/t Stower ;, and in about an hour returned to 
lis maſter, and agreed with him for a year, at 31 tos a 
fear, and lived with his maſter half a year, in purſuance 
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of the ſecond agreement. When he went from hi m_ 
maſter's houſe, he had no cloaths but what he wore, ex. - A 
cept a ſhirt, which he left at his maſter's houſe. It wx * | 
urged, that this was no ſettlement, for that there ſhoul4 * 
be firſt a hiring for a year, and then a ſervice for a yex n 


under that hiring: Beſides, here was a diſcontinuance, 


the firſt contract was at an end, before the ſecond con. 91 ö 
tract was entered upon; ſo that it was not a continuing with | 
in the ſame ſervice. Lord chief juſtice Lee ſaid, he te. ny n 
membered the reſolution was firſt come into in lord chis = 
juſtice Parker's time, that a hiring for a year and a ſervice the w 
for a year were ſufficient to gain a ſettlement, though il frvic 


the ſervice ſhould not be under the ſame contract; and 
that Sir Themas Powys (who was juſt come into the coun) 
very much boggled at it: But now, he added, the ruk 
is eſtabliſhed, that if there is a hiring for a year, anda 
ſervice for a year, it will gain a ſettlement, though the 
whole ſervice is not under the firſt hiring. And in this 
caſe, the abſence for an hour, which was only to conſult 
his father about a new contract, ought not to be lookel 
upon as a diſcontinuance. Upon every new contrad, 
there is a ſort of diſcontinuance, The laſt day of the 
former contract was the firſt day of the ſecond ſervice. 
And this was only an hour's abſence within the ſpace of 
that ſame day. Therefore he remained a ſervant during 
the whole time of the completion of his year. Burrv's 
Settl. Caf. 116. 

M. 19 G. 2. Croſcombe and St. Cuthbert's. Two jul- 
tices made an order to remove Foſeph Garnſey from Criſ- 
combe to St. Cuthbert's. Upon appeal, the ſeſſions quaſhed 
that order, and ſtate ſpecially, that Joſeph Garnſey the 11 
pauper hired himſelf for a year to Dr. Lucy, and lived a 0; 
year with him in St. Andrew's, and had his wages and 
livery; and without coming to any new agreement, con- il 
tinued with him a quarter of a year longer, Then the 
maſter removed, with his family (Jeſeph Garnſey being _ 
one) to St. Cuthbert's, where the ald "Foſeph Garnſey con- for 


vice, 
ment 
forty 


paup 
the h 


tinued to live with him about ſix months, ſtill under the WM c 


firſt contract. It was moved, to quaſh the order of ſeſ- 


co 
ſions, for that they were miſtaken in point of law; the 21 
ſervice in St. Cuthbert's being a continuance of the fri . fn 
contract, and under it, for the ſaid ſix months: The ſer- pr 
vant's laſt legal ſettlement muſt therefore be in St. Cutb- fo 
bert's, where he ſerved the laſt ſix months. On the other 1 
ſide it was urged, that this was not the ſame ſervice as the 1 


hcit year's was; for that the firſt contract was completed WM t; 
an 
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and executed on both fides, and was determined. It had 
gained the ſervant a ſettlement in St. Andrew's. And there 
was no new contract or agreement at all. Nor is any 
king ſtated that can deſtroy the ſettlement gained in St. 
fdrew's by ſerving a whole year there. Unto which it 
was replied, That it is the conſtant practice for ſervants to 
zo on upon the firſt agreement, without any new one. 
And if this were nat the caſe, then a ſervant who had lived 
with his maſter twenty years in different pariſhes, without 
any new contract, muſt be ſettled in the pariſh where his 
maſter had lived in the firſt year of his ſervice. And by 
the whole court: As there was a hiring for a year, and a 
fervice for a year, and a continuance under the ſame ſer- 
ice, it is ſufficient to gain a ſettlement x and ſuch fettle- 
ment muſt be in the pariſh where it was performed the laſt 
forty days. Str. 1240. Burrow's Settl. Caf. 256. 

M. 22 G. 2. Wrinton and Chewſtoke. Anne Stokes, the 
pauper, when 13 years of age, went into Chew Magna to 
the houſe of her aunt; and ſoon afterwards went to in- 
fird, and worked with one Nicholas Talker clothworker, 
in the buſineſs of burling cloths, by a weekly hiring or 
zreement at the weekly wages of 1s 6d each week in 
the winter, and 2s each week in ſummer. On Saturday 
in each week, Nicholas Talker, when he paid the pauper 
ker wages for that week, ſaid to her, that ſhe ſhould 
come the week following. Which ſhe accordingly did, 
and renewed the contract for the week enſuing, in the 
ame method. She continued to work with the ſaid 
Nicholas Talker in Minford, in the manner aboveſaid, tor 
2 year and an half; but during all that time, conſtantly 
returned in the evening and lodged at her aunt's in Chew 
Magna, and alſo reſided with her aunt there on Sundays. 
On the laſt Saturday of the ſaid ſervice, the pauper co- 
renanted to ſerve the ſaid Nicholas Walker for a year, at 
11 10s wages; entered immediately into the ſaid ſervice, 
and continued therein eleven months in Minford. By the 
court; The pauper did not acquire a ſettlement by this 
ſervice in J/infard. For tho” a ſubſequent ſervice for leſs 
than a year, performed under a hiring for a year, may be 
coupled to a prior ſervice which was not performed under 
a hiring for a year, provided it be a continuance of the 
lame ſervice; yet the ſubſequent ſervice cannot, in the 
preſent caſe, be coupled with the former, becauſe the 
tormer hiring was not of the ſame kind with the latter: 
The former was a day labourer, or weekly labourer at 
wolt; not as a hired ſervant, who is part of the maſter's 
lamily, Burrow's Sell. Caf. 280, 
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H. 6 G. 3. Underbarrow and Bradley- Field v. Croſhncgit 
and Lythe. Two juſtices make an order for the remoy;] 
of Anne Kellet from the townſhip of Underbarraw and 
Bradley-Field to the townſhip of Creſthwaite and Lythe, 
The ſeflions, upon appeal, diſcharge that order, and 
ſtate ſpecially: That the pauper Anne Kellet hired herſelf 
at Chriſtmas to John Thompſon of Croſthwaite and Lytj,, 
till M hitſuntide then next tollowing ; which time ſh; 
ſerved. At the fame V bitſuntide the hired herſelf to the 
ſaid Fohn Thompſon for one year, and continued in the 
ſaid ſervice till the beginning of March following, when 
ſhe and her maſter parted by conſent. The ſeſſions were 
of opinion, that the ſaid Anne Kellet gained no ſetilement 
by the ſaid ſervice n Cro//hwaite and Lythe, and therefore 
quaſhed the order of the two juſtices, {ubject nevertheless 
to the opinion of this court. It was moved to quaſh the 
order of ſeſſions, and to afirm the original order; for 
that there was, upon the ſtate of the facts, a, hiring for 
a year and a ſervice for a year, when both were coupled 
together; though indeed the firſt hiring was for lek 
than a year, and the ſecond ſervice was likewiſe for le 
than a year. On ſhewing cauſe, it was urged, that the 
two leading caſes of South Moulton and of Overton and 
Steventon were determined upon facts prior to the expla. 
natory ſtatute of the 8 Sg. before which ſtatute, a 
hiring for a year, and a ſervice for 40 days gained a 
ſettlement. And it was obſerved, that in the caſe of 
Aynhoe, lord Raymond and alſo Mr. juſtice Page declared, 
that if it had been then res integra, they ſhould have 
adjudged it to be no ſettlement in Biceſſer: And now it 
appears to be ſo; as the two ſuppoſed precedents were 
in fact no precedents at all, being prior to the ſtatute 
of the 8 & 9 V. By the court: The authority of 
theſe caſes will be juſt the ſame, whether the tads 
were prior to the ſtatute or not: Becauſe the court da- 
termined them as upon facts ſubſequent to the ſtatute, 
And there having been many determinations the other 
way, the court were unanimouſly of opinion, that for 
the take of certainty, it is beſt to adhere to ſettled de- 
terminations. Though there might be room for great 
doubt upon this point, if the matter were again open; 
\et the rule /tare deciſis, is always proper, and eſpecially 
in theſe caſes of ſettlements. And the order of ſeſſions 
was quaſhed, and the original order affirmed. Burrow's 
Stil. Caf. 545. [Note, Upon ſearching the records it 
hath appeared, that the caſe of Bridget Bayly was after the 
explanatory ſtatute of the 3 & g . And the miſtake — 
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riſe from the errors of the ſeveral reporters of that caſe, 
x to the particular times of her hiring and ſervice, The 
other caſe, viz. of South Moulton, is not to be found 
upon the file: And the report thereof in lord Raymond is 
ſo very imperfect, that nothing can with certainty be 
concluded from it. Sir James Burrow takes notice, that 
it is not impbſlible that this caſe of South Moulton may be 
the very ſame with that of Overton. Which ee 
ſeems to be ſupported by this obſervation, that the re- 
porters of both the caſes expreſs that Holt chief juſtice was 
abſent. And there, was no other determination in that 
term, according to the reports thereof in lord Raymond, 
wherein it doth not expreſsly appear that Holt chief juſtice 
was preſent. ] ; | 
H. 20 G. 3. Ulverſton againſt Underbarrow and Bradley- 
Field. Two juſtices remove Thamaſin Hallhead from the 
townſhip of Ulver/ion in the county of Lancaſter, to the 
townſhip of Underbarrow and Bradley-Field in the county 
of Meſtmorland. The ſeſſions upon appeal confirm that 
order, and ſtate ſpecially, That Thomaſim Hallhead, being 
ſettled in the townſhip of Underbarrow and Bradley- Field 
by a derivative ſettlement from her father, was hired for a 
year in the ſaid townſhip of Underbarrow and Bradley- Field, 
from Whitſuntide 1770 to IVhitſuntide 1771, to one Bur- 
raw, for the yearly wages of 18s ; where ſhe lived with 
him under this hiring, till the 12th of May, being old 
May-day, 1771: That her maſter then removing to a new 
farm in the townſhip of Strickland Roger, carried her with 
him ; where ſhe ſerved ſeven days, which compleated her 
year, and received her wages: Then ſhe again hired her- 
{elf to the ſame maſter for another year, from J/hitſuntide 
1771 to Whitſuntide 1772, for the wages of 258; and un- 
der this laſt hiring ſhe continued with him in Strictland 
Roger from Il hitſuntide 1771 till Candlemas follow- 
ing, when by mutual conſent ſhe quitted her ſervice, and 
received her wages up to that time. In ſupport of 
the orders, it was endeavoured to diſtinguiſh this caſe from 
that of Croſſcombe, where the pauper having been hired for a 
year in one pariſh, and having lived that year there, and 
received his wages, continued a quarter of a year longer, 
and then went with his maſter into another pariſh, and 
lived with him there ſix months, without coming to any 
new agreement ; and the court held that he was ſettled in 
the laſt pariſh : Which caſe was argued on the ground of 
there being no interruption, no new contract, but a conti- 
nuance and prolongation of the term of ſervice under the 
fist hiring, So where there is a demiſe for a year, and 
F Ee 4 the 
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the tenant holds over without any new bargain, he is 1! 
conſidered as holding under the orignal demiſe. But here 
the firſt contract was at an end both in form and ſubſtance. 
there muſt have been a chaſm in point of time between the 
firſt and ſecond hiring ; it was a new bargain, and the 
wages were different; the ſecond hiring muſt be confi. 
dered exactly as if there had been a change of maſters, 
On the other ſide, it was obſerved, that if a cham 
were to be admitted between the end of the firſt year and 
the new bargain for an increaſe of wages, that would not 
make ſuch an interruption as to prevent a ſettlement, 
And for this was cited the caſe of Fifebead Magdalen, 
where there was an interruption and abſence from the 
maſter's houſe for above an hour; and of K. and FEllesfizl1, 
where the interruption was ſtill longer, but not for a whole 
day ; which cafe was determined on the ground that there 
is no fraction of a day. By lord Mansfield Ch. J. We 
are all very clear, taut this was a continuance of the ſame 
ſervice, with an increaſe of wages, And both the cr. 
ders were quaſhed. Douglas. 296. 

(2) E. 4 G. IJvingboe and Solebury. A perſon was hired 
for a year to one Knight, who rented a farm in loinghre, 
and lived with him half a year: The maſter lets the farm 
to one Smth, and the ſervant lives the reſidue of the year 
with Sth in the farm, without any words pailed about 
diſſolving the contract with Knjght, or making any new 
contract with Smith. And at the end of the year, the ſe- 
cond maſter paid him his wages. The queſtion was, lf 
this ſhall be deemed the ſame ſervice, ſo as to gain a ſettle- 
ment? By Pratt Ch. { and the court : This is a good 
ſettlement : If a maſter command his ſervant to live with 
another for a certain time, it is a ſervice to the firſt maſter , 
and here being no new contract, it is carrying on the ſer- 
vice of the firſt maſter, And the ſubſequent maſter paying 
his wages did not alter the caſe ; for the contract not be- 
ing deſtroyed, he might have brought an action againſt 
the firſt maſter. 1 Se.. C. 121. Caſes of S. 109. Str. 90. 

E. 15 G. 2. Ladeck and St. Enoder. John Roberts was 


hired for a year in Ladoch. His maſter died within the 


year, leaving Hilliam Huddy of St. Enoder his executor. 
Fhe executor aſked the ſervant, if he was willing to ſerve 
out the year with him. The ſervant agreed to it, and 
did ſerve the executor in St. Enoder during the remainder 
of the year. By the court: This is a continuance of the 
ſame ſervice ; the contract was not diſſolved by the death 
of the maſter ; and the ſervant gained a ſettlement in St. 
Enoder. And this is a ſtronger caſe than that of ä 
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is fill he aſſignee of the farm in that caſe being a mere ſtranger 
it here whereas this was the caſe of an executor, on whom the 
ance; aw caſts a privity of contract. Burrow's Setil. Caf. 1 ; 
en the (3) E. 11G. X. and Vhitechapel. A perſon was hired rp Hay hs 
d the for five years, to work at a glaſs-houſe in //hitechapel, at gme . : 
conſi- the rate of 10s a week; but never lodged with his maſter 
aſters, in the houſe any part of the time, but at another houſe in 
chaſm the pariſh. By the court : He has gained a ſettlement 
ar and there : for being hired to ſerve above a year, and having 
1d not ſerved and reſided in the ſame pariſh purſuant to ſuch 
ment. hiring, he hath fully complied with the ſtatute, and it is 
dalen, not material where he lodged, ſo that it were within the 
n the pariſh, 2 Sefſ. C. 114. Foley. 146. 
esfield, T. 12 An. Silverton and Aſhton. A ſervant maid was 
whole tired for a year in the pariſh of A/þt-z, where ſhe ſerved 
there half a year; then her maſter, and the with him, removed 
We to the pariſh of Patſball, where her maſter took another 
> ſame farm ; the ſervant continued with him in the pariſh of 
he or- Patſhall for the other half year: And the queſtion was, 
Whether ſhe gained any ſettlement in either of theſe 
hired places; and if ſhe did, in which of them? By the court: 
ghee, Here is what the act requires, a hiring for a year, and a 
farm ſervice for a year. For it is the ſame ſervice; and the 
e year ſtatute doth not tie it down to one place. If a perſon is 
about hired to a maſter in one pariſh, and goes with him into 
y new another pariſh, and ſerves him for one whole year; the 
e ſe. pariſh he continues laſt in for 40 days before the end of 
as, [f his year, is the place of his ſettlement : and the reaſon 
ſettle why the 40 days gain a ſettlement is, becauſe he comes 
good there with his maſter, and you cannot remove him from 
with his maſter, and having continued with him 40 days un- 
after removeable, he gains a ſettlement. Foley. 188. Caſes of 
e ſer- S. 23. 
aying 758 G. St. Peter's in Oxford and Chepping Mycomb. 
t be- Upon a ſpecial order of ſeſſions it appeared, that the maſ- 
gainſt ter of the Oxford ſtage coach hired a ſervant for a year, to 
90. ſtay in an inn in JYycomb where the coach baited, and to 
's was take care of the horſes : he lived there for the whole year, 
n the and the maſter all the while lived in Oxford. The queſtion 
utor. was, Where that ſervant gains a ſettlement, or whether 
ſerve any by that ſervice? And by the whole court, he gained 
and a ſettlement in Chepping NMycomb, though his maſter never 
inder lived there. Str. 528. Foley. 200. 
of the H. 1 G. Biſhop's Hatfield and St. Peter's in St. Alban's. 
death Two juſtices remove one Langley from Biſhop's Hatfield to 
n St. St, Peter's. Upon appeal, the matter was ſtated ſpecially, 
_ that this Langley was a huntſman to one Mr, Arnold, — 
the that 
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that Mr. Arnold lived ſometimes in 1/:/iminſter, and ſome. 


times at his houſe in Northamptonſhire, but that Mr, 4, 


nold had no ſettlement in St. Peter's; and that this Langley 
ſerved the laſt 40 days of his year in the pariſh of St. P. 
ter's with his maſter Mr. Arnold: which the juſtices at ſeſ. 
ſions thought gained no ſettlement for Langley in St. Peters, 
and quaſhed the order of two juſtices. But the court gf 
king's bench, upon the orders being removed by certiorari, 
quaſhed the order of ſeſſions, and held Langley's ſettlement 
to be in St. Peter's, by ſerving his maſter Mr. Arnold the laſt 
40 days of his year there, though his maſter Arnold had 
no ſettlement there. Foley. 197. Str. 794. 

M. 15 G. 3. Eaſt Iiſkey and Weybridge. The pauper 
James Allen was hired for a year, and ſo for two years af- 
terwards ſucceſſively, to the earl of Portmore, to look after 
the ſaid earl's running horſes ;- and during the ſaid three 
years removed from place to place with the ſaid horſes, 
the laſt ten months of which time he reſided with the ſaid 
horſes at Eaf? Ilſiey, which was a public place for exer- 
ciſing and training running horſes; which ſaid earl had 
not any houſe in Eaſt Tfley, nor any eſtate there. The 
queſtion was, Whether a groom, reſiding at a public place, 


where his maſter had no houſe nor eſtate, merely for the 


purpoſe of training running horſes, ſhould gain a ſettle- 
ment at that public place. And the court were unani- 
mous, that this was a good ſettlement, being exactly the 
ſame caſe as that of the huntſman at St. Alban's. Bur- 
row's Set. Caf. 722. | | | 

T. 8 E. St. Peter's in Oxford and Fawley, Mrs. Cuk 
lived with her ſon in law Dr. Clavering at Chrift Church, 
and hired a ſervant for a year, who was ſettled in St, Pe- 


ter's. Mrs. Cock afterwards goes to Fawley upon a viſit; and 


ſhe, with her ſervant, ſtaid there for three months, and 
afterwards came back again to Chriſt Church, where the 
ſervant ended the year's ſervice, being not 40 days after 
her return, The queſtion was, Whether this ſervant 
gained any ſettlement at Fawley, living with her miſtreſs, 
who was only a viſitor? And by the whole court: The 
ſettlement of the ſervant doth not at all depend on the 
ſettlement of the maſter; for if a maſter hire a ſervant for 
a year, and after remove from one pariſh to another dur- 
ing that year, it may be properly ſaid that the ſervant 1s 
hircd in every pariſh he ſhall go into with his maſter; 
and the pariſh where he lives with his maſter the laſt 40 
days of his year, is the place of his ſettlement. And it is 
not material to the ſervant, whether the maſter goes there 
under the capacity of gaining a ſettlement for himſelf or 

not; 
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not ; the ſervant goes there in the capacity of a ſervant; 
and it is like the caſe of a ſchool-boy ; he gains no ſettle- 
ment, but the ſervant that waits upon him will. And it 
was adjudged that the ſervant was ſettled at Fawley. Ca. 
of Settl. 139. Foley. 194. Str. 524. 


E. 30 G. 2. Alton and Elvetham. This caſe was ar- 
oued the laſt term, and the court took time to conſider of 
it; and this term, lord Mansfield Ch. J. delivered the re- 
ſolution of the court: This was an order made by two juſ- 
tices for the removal of the wife of the pauper and four 
children from the pariſh of Elvetham to the pariſh of Alton; 
and upon appeal to the ſeſſions, the ſame was there con- 
firmed : But the ſeſſions ſtate the fact ſpecially, That 


the pariſh of Alton in the year 1722, gave a certificate to 


the father of the pauper to the pariſh of Elvetham ; under 
which, the father went to the pariſh of Elvetham, and has 
dwelt there ever ſince : then it ſtates the pauper and other 
children being born there, and that the pauper on the 
29th of Augu/! 1734 was hired for a year as a covenant 
ſervant by Sir Henry Calthorp at Elvetham, and ſerved that 
year out in that pariſh ; that at the expiration of this year, 
he was hired again as a covenant ſervant by him for ano- 
ther year, and ſerved that year, but it happened that the 
laſt 40 days of the ſecond year were at Scarborough in York- 
ire; that he did not at the end of the ſecond year quit 
the ſervice, but on the 29th of Augu/? 1736, he applied to 
his maſter to make a new agreement for another year, 
when the maſter ſaid it would be time enough when they 
returned home to Elvetham; whereupon he continued for 
about 6 weeks with his maſter at Scarborough, when they 
returned home to Elvetham ; then he was hired for a third 
vear, and ſerved that year out in Elvetham, and continued 
in his ſgrvice for ſeven years more, and his wages were 
advanced every year; and afterwards he quitted that ſervice, 
and married, and had four children mentioned in the or- 
der, which was, for removing the wife and four children, 
from Elvetham (the huſband having left his family) to 
Aton which gave the certificate. — The juſtices con- 
lidered him ſerving altogether in Elvetham, and that he 
could not gain a ſettlement there, It has been contended 
that they were in the wrong, for he ought to be conſidered 
as having gained a ſettlement in Elvetham, notwithſtand- 
ing the certificate. That is not contended for directly, 
becauſe ſervice for a year of a certificate perſon will not 
gain a ſettlement ; therefore it is indirectly contended for, 
that he had gained a ſettlement: His maſter goes (pro- 
bably for his health) to Scarborough, and happens to ſtay 
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there 40 days; and it is contended, that the ſervant then 
gained a ſettlement at Scarborough, which diſcharged the 
certificate, and then he afterwards gained a ſettlement at 
Elvetham. The general queſtion is, Whether this 
accidental ſervice of 40 days at Scarbore#gh acquired x 
fettlement to the ſervant? It is immaterial, whether the 
maſter has or has not a ſettlement in the place where the 
ſervice is; becauſe that will not prevent the ſervant pain. 
ing a ſettlement : But the objection here is, Whether the 
40 days at Scarborough are to be conſidered barely as a 
continuation of the ſervice at Elvetham, or a new bang 
fide ſervice at Scarborough? Fhere are ſeveral cafes, where 
a ſervant, though locally abſent, may yet be conſidered 
as continuing his ſervice in the place to which he waz 
hired. So if a ſervant was ill, and went to Bath, by 
the conſent of the maſter, that would be a continua- 
tion of the ſervice. Therefore the conſideration here 
is, of convenience and inconvenience, of juſtice and 
injuſtice, which will have great weight, unleſs there 
are authorities which ſtand in the way. I will con— 
ſider this, firſt, under the circumſtances of the caſe; 
then, ſecondly, I will confider the authorities, The 
general ground upon which this muſt be determined, 
if there are no authorities, is this: Subſtantially, the 
maſter lived at Elvetham; he hired his ſervant to be a 
ſervant there; the pariſh was jealous of the ſervant 
coming in there, and got a certificate from Altan. vir 
Henry happens to go to Scarborough, as a ſojourner for a 


particular purpoſe, not as an inhabitant, When they 


are to make an agreement for a third year, they both 
conſider themſelves as abſent from home. It would be 
perilous for theſe public places of reſort, if ſuch a 
ſervice were to gain a ſettlement. Beſides, what fraud 
would be brought upon pariſhes, if ſettlements might 
be gained in this manner, when a pariſh truſts to certih- 
cates ? Suppoſe a perſon in ſervice has an accident upon 
the road by breaking a leg, and he ſtays 40 days at a 
place, ſhall that be a ſettlement? Suppoſe he ſtays 40 
days with his maſter in a ſea-port being wind-bound, 
would that gain a ſettlement? The maſter's abode here 
is at Elvetham, which I lay great ſtreſs on. The domicil 
(as the Civilians call it) of Sir Henry was not at Scarbo— 
rough, I ſhall next conſider the authorities cited. The 
principal of which was the caſe of St. Peter's in Oxford and 
Fawley (Str. 524.) The court will pay regard to former 
determinations for the ſake of certainty. But if an au- 
thority were ſingle, and plainly productive of inconveni- 
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ence, the court will in ſuch caſe over-rule it. But the 
preſent authority does not at all contradict the doctrine I 
have been laying down. This caſe was cited to ſhew, that 
a paſſage or tranſitory reſidence might gain a ſettlement. 
| ſhall {tate the caſe as it is in Strange; where it is ſaid, 
that in the caſe of Ryfford it was not doubted, but that 
hiring into an extraparochial place would gain a ſettle- 
ment. And ſo Powel J. ſomewhere ſaid, that if a ſer- 
vant was hired for a year in Jreland, and the ſervice was 
cformed here, it would gain a ſettlement. But here TI 
cannot but obſerve, that it is a great pity that caſes ſhould 
get abroad under the ſanction of great names, which being 
taken from notes that gentlemen took only for their own 
uſe, and not by any publick officer appointed for that 
purpoſe, are incorrect often in the ſtate of them. The 
preſent caſe, as reported in Strange, is moſt certainly miſ- 
reported. It is ſtated that the pauper was hired for a 
year into Chrift-church, without ſaying how or under what 
circumſtances her miſtreſs lived there; and that her miſ- 
tres went upon a viſit to Fawley-court. Now her miſ- 
treſs being a ſingle woman could not poſſibly have any 
abode in Chrift-church but as a viſitor or friend. And it 
is farther ſaid, that the only doubt was, whether the ſet- 
tlement gained at Chri/t-church was ſuperſeded or not ? 
That could not poſſibly be ſo. For ſhe could by no 
means gain a ſettlement in Chri/t-church, which was not 
only an extraparochial place, but a ſingle houſe only, 
having been once a monaſtery, being in nature of one of 
the king's palaces, which may be extraparochial. I men- 
tion this, to ſhew the incorrectneſs of caſes, which can- 
not be relied on. This caſe is alſo in Foley 215. and Caſes 
of Settl. 1 39. reported differently. But all of them toge- 
ther may ſerve to help us to. the truth, and which upon 
inquiry I find to be this: Mrs. Coo the miſtreſs of the 
ſervant, had two daughters; one married to Dr. Claver- 
ing dean of Chriſt church; the other, to Mr. Freeman who 
lived at Fawley-court. And ſhe lived alternately with theſe 
two gentlemen her ſons in law; and was as much at Faw- 
ley-court as at Chrift-church, and (as I obſerved before) it 
was not poſſible the ſervant ſhould be ſettled at Chrijt- 
church, becauſe it was an extraparochial ſingle houſe. 
This was, 1 think, the only material caſe cited at bar; 
but there is another which I have had mentioned to me, 
Biſhop's Hatfield and St. Peter's in St. Alban's ( Foley 197). 
where a huntſman was hired by one Mr. Arnald, who lived 
ſometimes in 8 and fometimes at Northampton, 
and the ſervant reiided, where the hounds were kept, at 
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St. Alban's; and the only queſtion was, Whether the ſer. 
vant could acquire a ſettlement there by ſuch ſervice, 25 
his maſter had none? and there was no doubt but he 
could; for he came exactly within the caſe of a ſtage 
coachman, who was hired to ſerve at JYycomb, though 
the maſter lived at Oxford; where it was held, that the 
ſervant's ſettlement does not at all depend upon the mal. 
ter's. But that caſe was very different from the preſent; 
for the queſtion was not, Whether there was a continuance 
of ſervice with the maſter in Meſiminſter or Northampton 
but he was ſettled by living in that place with the hounds; 
and the maſter, I ſuppoſe, might be probably a member 
of parliament ; and might have a houſe to go to for hunt- 


ing merely, which is a very common caſe in the neigh- 


bourhood of London. However there is no preciſion in 
the caſe on which the court can rely ; and upon the whole 
I think it not at all inconſiſtent with our preſent reſolu- 
tion; which is, that in the preſent caſe the whole of the 
ſervice was only a continuation of the ſervice at Elvethan, 
However I would have it obſerved in the preſent cale, 
that I lay great ſtreſs on both the maſter and ſervant con- 
ſidering Elvetham as their home, as alſo upon the prece- 
dent and ſubſequent ſervice, and upon the circumſtances 
of the certificate. There was another objection at bar, 
but not relied on ; that it does not appear but that the 
huſband may be living, and he is not removed, and may 
have gained a ſettlement ſince. But this the court will 
not preſume. If he is living, they muſt remove him after 
to his family. And both the orders were confirmed. M. ö. 

And the difference between this caſe and that of St. Pe- 
ter's in Oxford and Fawley, ſeemeth to be this: that a vi- 
ſitor, during the time of the viſit, may be conſidered as 
part of the family of the perſon viſited, and hath there 
pro tempore his home and place of abode ; but a perſon at 
Scarborough or other ſuch like place of publick reſort, under 
the circumſtances abovementioned, is only a ſojourner, or 
in the nature of a traveller, or as a gueſt in an inn, and 
cannot in any fenſe within the words of the ſtatute be 
looked upon as coming to ſettle there. 

[Note, with reſpect to the aforeſaid caſe of St. Peter's 
and Fawley, Sir James Burrow ſays, there having been fo 
much doubt and miſapprehenſion concerning it, he has had 
the curioſity to tranſcribe it from the original record : which 
is as follows. Two juſtices removed Mary Norris from 
the pariſh of St. Peter's in the Eaſt in Oxford, to the pariſh 
of Faley in the county of Oxford aforeſaid. Which order 
was diſcharged by the ſeflions, upon appeal; it 2 

as 


nued in her ſervice there till the month of 
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(3s it is ſtated in the order of ſeſſions) that the ſaid Mary 
Norris was hired at Chrift-church in Oxford, an extra- 
parochial place, on the 16th of May 1717, for one year 
to Mrs. Cooke, who then lived, and ever fince hath lived, 
with her ſon in law Dr. Clavering, canon of Chrift-church 
college aforeſaid, as a ſojourner or boarder; and conti- 

7 in the ſame 
year; when Mrs. Cooke went, upon a viſit, to her fon 
Mr. Freeman's, in the pariſh of Faaley aforeſaid, where ſhe 
continued three months, upon the faid viſit ; and her ſaid 
ſervant Mary Norris was with her at the ſaid Mr. Free- 
man's, and continued there in her ſervice all the three 
months. At the end of which the miſtreſs returned to 
Chriſtchurch, and there the ſervice expired, ſhe having 
ſerved her miſtreſs the whole year, in purſuance of the 
frt hiring : And the order of ſeſſions was quaſhed, and 
the original order affirmed, Bur. Settl. Caf. 422.] 
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4) E. 17 G. 2. Beccles and Loweſtoft. A perſon was Abſence during 
hired to a blackſmith for a year, at 31 a year. During ** fervice, 


the year the maſter gave him leave to work with another 
ſmith for three days, with another for a week, and with 
a third for a fortnight ; and agreed that the ſervant ſhould 
have the advantage of it. After which he returned and 
ſtaid out the year, and the maſter by his conſent deduct- 
ed the proportion of wages for the time he was away. The 
ſons held no ſettlement was gained, the firſt contract 
_ diſſolved. But by the court; The order muſt be 
quaſhed : for this is not a diſſolution of the contract, but 
a licence to be abſent. Service by the maſter's conſent 
with another perſon is ſervice of the maſter. But in this 
caſe, if it had been without the maſter's conſent, yet the 
abſence had been diſpenſed with by the maſter's taking 
bim again. Str. 1207. Burrow's Settl. Caf. 230. 

7. 26 & 27 G. 2. Hanbury and Turdebigg. The ſer- 
vant was hired for a year at Michaelmas, but did not come 
to his ſervice till three days after Michaclmas day, and ſerv- 
ed till the day after Michaelmas in the next year. He 
was abſent about two or three days at a time, in the whole 
a fortnight, without conſent, but was always received 
again, At going away, he agreed to make a deduction 
of bs 6 d of his wages, for the time he was abſent. By 
the court: He gained a ſettlement by this ſervice. This 
court hath not been ſo ſtrict in determining upon the 
ſervice, as they have been upon the hiring. It hath 
often been held, that though a ſervant has been abfent 
for a time, yet his maſter taking him again purges his 
abſence, And there is no difference betiyeen an abſence = 
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his ſervice as before. It was objected, that his ſtaying 
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the beginning and in the middle of the ſervice; for he 
is a ſervant from the time of hiring. Burraw's Set. 


Caſe. 322. | 

if 1 C. Paulett and Burnham. A perſon was a co. 
venant ſervant for a year, but went away three weeks he. 
fore his year was out, by his own and his maſter's con. 
ſent ; and was abated 6s of his year's wages for it, It 
was objected, that being a covenant ſervant, this doth 
import that it was by deed, and then the conſent canndt 
diſcharge the covenant, By the court: Here is no fraud 
expreſſed or implied. It is not within the words of the 
act, nor the meaning. Can a man compel his ſervant to 

ain a ſettlement nolens valens ? As to the covenant being 
#6 deed, and ſo the ſervice continuing, perhaps he might 
bring an action on the covenant, and as to that point 
the ſervice continued ; but not as to gaining a ſettlement, 
where the ſtatute ſaith he muſt ſerve for a year, which is 
not in this caſe. Caſes of Settlm. 84. Foley 187. 1 8. 
Caſ. 71. 

5 : G. K. and Iip. A perſon is hired for a year; 
and in the year's ſervice his maſter gives him leave to go 
and ſee his mother for one day, and he tarried three days, 
and then came home again, and his maſter took him into 


to ſee his mother without leave was a deſertion of the ſer- 
vice, and the time he ſtayed away takes ſo much off from 
a complete ſervice for a year. But by the court: This 
will not prevent the ſcttlement; for the maſter's taking 
him again is a purgation of the offence, and no inter- 
ruption of his ſervice. —In the ſame caſe it was ſtated, 
that the ſervant for ſix days was ſick, and incapable of 
any ſervice: And it was objected, that therefore he could 
not gain a ſettlement, which is to be acquired only by a 
ſervice for a year; but here he did not ſerve for fix days, 
and fo there wants ſo much of a ſervice for a year, But 
by the court: A ſervant that lies thus under the viſitation 
of God, which befalls him not through his own default, 
is and muſt be taken to be all the while in the ſervice of 
his maſter; and if this exception were to be allowed, it 
might prevent all the ſettlements in the kingdom. —An- 
other circumſtance in the ſame caſe was this: The fer- 
vant, three or four days before his ſervice expired, de- 
ſired leave of his maſter to go to a fair, to hire himſelf in- 
to another ſervice. His maſter refuſed, and told him, if 
he went, he ſhould not come into his houſe again, The 
ſervant went notwithſtanding ; and did not return until 
the time of his ſervice was expired, By the court: This 
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is nevertheleſs a ſettlement, The requeſt of the ſervant 
is a reaſonable requeſt ; and the law will not ſuffer a maſ- 
ter to ſhew himſelf ſo inhuman to his ſervant: A maſter 
cannot turn off his ſervant two or three days before the 
year expires ; if he doth, the ſervice in point of law con- 
tinues, and he gains a ſettlement notwithſtanding. Caſes 
if Settl. 129. Str. 423. A 

T. 8 G. Eaſtland and Meſtborſſey. A ſervant was hired 
for a year; and the day before the year expired, the maſ- 
ter told him, that to prevent his gaining a ſettlement in 
that pariſh, he ſhould go away immediately; which the 
ſervant refuſed to do, inſiſting to ſerve out the year; 
whereupon the maſter turned him out of doors: The 
court held this to be ſuch a fraud in the maſter, as ſhould 
not prevent the ſettlement of the ſervant. Str. 526. 

H. 4 G. 2. K. and Preſtan. A perſon ſerved under 4 
hiring his whole year within 5 days; and then left his maſ- 


ter by conſent; the pariſh officers where he lived having 


fiſt given him two guineas to leave the pariſh: The juſ- 
tices held this to be no ſettlement, and ſtated the caſe 
ſpecially. It was objected, that this departure was frau- 
dulent, But by the court: The juſtices might upon evi- 
dence have examined into that point; and if they had 
thought that his departure was fraudulent, they would 
without queſtion have ſtated it to have been fo; but that 
not being done, we cannot intend any fraud, nor that the 
party hath gained any ſettlement, it being agreed on all 
des, that he hath not ſerved his year. Burrow's Settl; 
Laſ. bg. 

1 6 G. 2. Syford and Caſtlechureb. A perſon was hi- 
red for a year, which he ſerved till the laſt 12 days, when 
he went away with his maſter's leave, and ftaid till after 
the year was up, when he returned for his cloaths; and 
was paid the whole year's wages. And on conſideration, 
that if they once allowed this abſence for 12. days at the 
end of the year (which differed from an ablence in the 
middle of the year, which was purged by taking him again) 
they ſhould not know where to ſtop, it was determined 
that he gained no ſettlement. In this caſe the ſervant went 
from his ſervice before the year was outz and the maſter 
conſented to it; which is a plain determination of the 
006 within the year. Str. 1022: Burrow's Settl, 
4 68. | 

T. 19G. 2. $t Peter's in Sandwich and Goodneſtons 
William Markham was hired for a year, and lived with 
and ferved his maſter in Northbourne till within three weeks 
et the end of the year, when he aſked leave of his maſter 
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to go to the herring fiſhery. The maſter conſented, if 
he could get a man to do the maſter's work to his liking, 
Markham did ſo, and paid the man. Markham went to 
ſea, and returned at the end of the herring fiſhery, which 
was about three weeks after the end of his year. The 
maſter paid him all his year's wages. By the court: This 
was no diſſolution of the contract; Markham gained x 
ſettlement at Northbourne; and as the maſter had the he. 
nefit of the contract during the whole year, ſo ought the 
ſervant alſo. Str. 1232. Burrows Settl. Caſ. 251. 
E. 31 CG. 2. Caverſwall and Trentham. Samuel Bra. 
ſington the pauper was hired for a year to Edward Bra 
ington at Trentham, and ſerved him till within three weeks 
of the end of the year; when, on ſome diſputes ariſing 
betwixt him and his maſter, he was with his own con- 
ſent, diſcharged from his ſervice; and received all his 
wages, except what was deducted for the three weeks, 
As ſoon as he left his ſervice, he went to Londen, and 
was abſent about a fortnight. Upon his return, at Mrs 
Braſſington's requeſt (his maſter being then from home) 
he went again into their ſervice ; and within a week after 
the expiration of the firſt year, his maſter hired him again 
for another year; and he ſerved him in Trentham for about 
fix months of that ſecond year, and then left him. By the 
court: Here was a diſcontinuance. -The firſt contract 
was abſolutely diſſolved, and ſo continued for a fortnight 
or three weeks. Therefore this laſt ſervice cannot be con- 
nected with the former part of the year; and conſequently 
no ſettlement was gained at Trentham. Burrow's Settlem, 


Caſ. 461. 
E. 32 G. 2. Kiſlingbury and Nether Hyford. It was 


| Rated, that John Gare the pauper, was hired for a year. 


to widow Bliſs of Farthingſtone ; and continued in the ſaid 
ſervice until five weeks before the end of the year ; when, 
with his miſtreſs's leave, he parted with her, and went 
to work at Kiſlingbury, and ſtaid there the ſaid five 
weeks. After the end of the year, the ſaid Gare went to 
his ſaid miſtreſs Bliſs for his year's wages; the whole 
whereof ſhe laid down to him, and he thereout volunta- 
rily deducted 10s for his five weeks abſence, being the 
ſame ſum he had earned and received for his five weeks at 
Kiſlingbury. The original contract was not diſſolved, nor 
any new one made with his miſtreſs Bl;5, fave as afore- 
ſaid. And if his miſtreſs had, during the ſaid five weeks, 
required him to return to her, he would have done o. 
It was objected, that this could not be a ſettlement, 33 


there wanted five weeks of the ſervice, By lord _ 
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feld and the court : The queſtion turns ſingly upon this, 
Whether his abſence for five weeks was a diſſolution of 
the contract? If he had his miſtreſs's leave, it was not; 
if he had it not, it was: And we are all of opinion, that 
it was only an abſence with leave. For it appears, that 
both parties conſidered the contract between them as ſub- 
fiſting, and not diſſolved. He paid her the whole that 
he had earned in the five weeks that he was abſent, con- 
fdering himſelf as her ſervant during that time, For 
otherwiſe the deduction would not have been a deduction 
of the particular ſum earned by him; but a deduction in 
proportion of his whole year's wages to the time of his 
abſence. And he looked upon himſelf as liable to be call - 
ed back within the five weeks. And it is ſtated, that the 
original contract was not diſſolved, fave as aforeſaid: 
Therefore we are all of opinion, that the contract was not 
diſſolved, and conſequently that the pauper gained a ſet- 
tlement with his miſtreſs Bliſs at Farthing/flone. Burrow's 
Settlem. Caſ. 479. 

E. 33 G. 2. Chriſt-church and St. Matthew's Bethnal 
Green. Elizabeth Maxey was, on the 24th day of Auguſt 
1757, hired into Chri/t-church for a year, and continued 
in the ſaid ſervice till the 7th of Auguſt then next follow- 
ing; when ſhe was frightened into fits, and thereby 
rendred incapable of doing any ſervice, Her maſter be- 
ing taken ill, and diſturbed by her fits, defired Mr. Le- 
nonier, who lived in the pariſh of St. Matthew Bethnal 
Green, to take her into his houſe, that ſhe might be un- 
der the care of her ſiſter who lived there ; but if Mr. Le- 
menter refuſed to receive her, ſhe was then to return to her 
maſter's houſe. Mr. Lemonier took her in; and ſhe re- 
aded there about five days; and then was taken into the 
hoſpital, The day after ſhe had been received into Mr. 
Lemonier's houſe, ſhe returned to her ſaid maſter's houſe 
to fetch away her clothes; and her miſtreſs gave her two 
ſhillings, which, with what ſhe had before received, 
made up the full year's wages. No words of diſcharge 
paſſed between her and her miſtreſs; but ſhe looked up- 
on herſelf as then diſcharged from her ſervice; but be- 
lieved, that had ſhe recovered her health, her maſter would 
have received her again into his ſervice. She continued 
under the ſame indiſpoſition, till after the year from the 
ſaid time of hiring was expired; and never returned again 
into her ſaid maſter's ſervice, And on the 17th of Au- 
100 1758, her maſter hired another ſervant in her place. 
t was objected, that this ſervice could not gain a ſettle- 
ment, being ſeventeen days ſhort of the year. The — 
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that have been were, where the abſence was in the middle 
of the year, and the abſence purged by the maſter's receiy. 
ing the ſervant again. But here the abſence was 17 days 
at the end of the year; and if this be allowed, where 
can the court ſtop? It may as well be a want of three 
weeks, or a month, or two months. By lord Mansfield 
Ch. J. This caſe is an additional proof, among many 
others, upon how inconvenient a foot the Jaw of ſettle. 
ments ſtands. This muſt appear a very clear caſe to any 
perſon of common plain fenſe and underſtanding. It is 
certainly a fair bona fide ſervice for a year, without any 
fraud on either fide. If a maſter gives his ſervant leave 
to go upon any other ſervice, or to be abſent for a ſhort 
time, and pays kim his whole wages, this is a good fer. 
vice, If the ſervant is taken ill, by the viſitation of God, 
it is a condition incident to humanity, and is implied in 
all contracts. Therefore the maſter is bound to provide 
for and take care of the ſervant fo taken ill in his ſervice; 
and cannot deduct wages in proportion to the continuance 
of the ſervant's ſickneſs. And there is no difference, 
whether the accident of ſickneſs happens in the middle or 
at the end of the year. It is equally the act of God, and 
without any fault of the ſervant. And in the preſent 
caſe, the ſervant's being at Mr. Lemonier's, or in the ho- 
ſpital, is juſt the ſame thing as her being kept in the ma- 
iter's houſe, under his own roof. Bur. Set. Caf. 494. 

T. 6 G. 3. Frome- Seltuood and Brixton Deverel. Richard 
Stent, the huſband of the pauper, was hired for a year at 
King's Meſton, and ſerved that year till within ten days of 
the end of the year, when Stent declaring to his maſter, 
that he wiſhed not to be ſettled in King's Melon, aſked his 
leave to go and viſit his relations. To which the maſter 
conſented. After the year was expired, Stent returned to 
his maſter, and then hired himſelf as a day labourer, an! 
as ſuch continued with him about three months. On 
making up their accounts, Stent allowed out of his daily 
wages, for the days he had been abſent the preceding year. 
The court held the ſettlement to be in King's IVe/ton, 
looking upon the leave and conſent of the. maſter as frau- 
dulent, and a mere evaſion of the ſettlement. Burrow's 
Settl. Caf. 565. | 


H. 11 G. 3. Madington and Wilsford. The pauper, 


being hired for a year from Michaelmas, continued in his 


ſervice till about three weeks before the next Michael- 
mas; when, having been kicked by one of his maſter's 
horſes, he went home to his friends, about five miles off, 
without his maſter's knowledge or aſking his leave, a 
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cure his leg; and continued there during the remainder 
of the year, and never returned to his maſter, except for 
his wages, ſome ſhort time after Michaelmas ; when he 
was paid the whole, except fix ſhillings, which the maſter 
deducted on account of the ſaid abſence; which the pau- 
per conſented to. — It was argued, that the pauper by 
this ſervice gained no ſettlement: That this was a deſer- 
tion of the ſervice: It doth not appear that it was ne- 
ceſſary for him to go home; or that he could not return 
221inz or that he was diſabled by this kick, from being 
able to perform his ſervice, at leaſt in ſome degree; or 
that the maſter knew where he was. And nothing ſhall 
de preſumed, that is not ſtated, But the court were of 
opinion, that the ſervant gained a ſettlement by the ſervice 
here ſtated. And they thought it to be within the reaſon 
of the determination of the Jip caſe, Here, the cauſe 
of his going home to his friends clearly and fully appears 
to have been, to cure his leg, which had bcen hurt in his 
maſter's ſervice, and by a kick from his maſter's horſe. 
This was a reaſonable cauſe of abſence. It did not diſ- 
ſolve the contract. nor hinder his gaining a ſettlement ; 
and the maſter ought not to have deducted any part of his 
wages. Burrow's Set. Caſ. 675. 

T. 11 G. 3. Roſs and Whitchurch. Thomas Cheſt, the 
pauper, hired himſelf for a year to Edmund Miles; and 
ſerved him, in Langarren, only three days. A difference 
ariſing between them about the buſineſs the pauper was 
employed in, Miles (the maſter) bid the pauper go about 
his buſineſs. On which the pauper immediately ran away, 
and quitted his ſervice; and hired himſelf to h TFhitby 
for a year, at 558 a year wages, and ſerved J/hitby for ſix 
months in J/hitchurch. Miles then inſiſted on JYhithy's 
not keeping the pauper in his fervice. //hitby paid the 
pauper his wages to that time: and the pauper quitted 
that ſervice, and went one or two voyages up the river 
Me, as a labourer to a bargemaſter, for a fortnight, 
Then, at Mpitly's requeſt, and with Miles's conſent, he 
returned into Mhitly's ſervice, without coming to any new 
agreement, or any mention of wages; and continued in 
IVhitby's ſervice in I/hitchurch ſeven months, being a month 
over the end of the year for which he was hired, in order 
to make out his Joſt time, and then received his wages. 
lt was argued, that the fortnight's abſence being in 
the middle of the year, it was purged by the maſter's 
receiving . him again, ——But by the court: Here is an 
abſolute diſſolution of the contract, both by maſter and 
krvant, at the end of ſix months, Whereas the ſtatute 
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then the maſter ſaid to Springall (the huſband) that he 
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requires a continuance in the ſame ſervice for a whole 
ear. The new ſervice cannot be connected with the old 
bring. Bur. Settl. Caſ. 688. 

T. 11 G. 3. Potter Higham and Ludbam. A ſervant, 
hired for a year, continued till the day before the end of 
his year; when he deſired his maſter to diſcharge him; 
telling his maſter, that as he had hired himſelf for the 
next year to a perſon in a diſtant place, he wiſhed to paſ 
that day with his friends; and requeſted to have that time 
to himſelf, to ſpend with them. To which the maſter 
conſented, And he was accordingly diſcharged ; and then 
received the whole of his wages, except ſix- pence, which 
he allowed to his maſter for that day. This was 
holden not to be a diſſolution of the contract, but an ah. 
ſence by leave of the maſter. And it was adjudged, that 
the ſervant by this ſervice gained a ſettlement, Bur. Set. 
Caſ. 690. 

E. 13 G. 3. St. Margaret's Meſiminſter and Richmond, 
The pauper William Springall was hired for a year to Alex- 
ander Crawford eſquire of Richmond, on the 3oth of Ofher 
to ſerve till the 3ath of October following. Before the 
expiration of the year, namely, on the 4th of September, 
the pauper married a fellow- ſervant. The ſaid fellow. 
ſervant had given a month's warning in Auguft preceding 
to quit the ſervice, and was to quit it in September, in 
conſequence of ſuch warning; but was deſired by her 
maſter to ſtay till the 17th of October, which ſhe did: And 


ſuppoſed, as his wife was going away, he (the huſband) 
would like to do ſo too. The huſband replied, he would 
like it better, if it was agreeable to the maſter, His maſ- 
ter ſaid, he had no objectian, as he had another footmen 
coming, and would pay him his whole year's wages: 
Which he accordingly did on the ſaid 17th, in full to the 
zoth. On which ſaid 17th of October, both the huſband 
and the wife left the ſervice. It was objected, that the 
pauper did not gain a ſettlement by ſerving for a year, be- 
cauſe he left the ſervice 13 days before the expiration of 
his year. The act of parliament is expreſs, That no ſuch 
perſon ſo hired as aforeſaid ſhall be adjudged to have 2 
good ſettlement in any ſuch pariſh or townſhip, unleſs 
ſuch perſon ſhall continue and abide in the ſame ſervice 
during the ſpace of one whole year. By lord Mansfield 
(with whom the other judges concurred): There is no 
neceſſity of an actual ſervice upon every day of the year. 
The maſter can always diſpenſe with it. He can give leave 
pf abſence, Nay, if the ſervant is abſent without lea'Gy 
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vhole in the middle part of his year, ſuch abſence may be purged, 4 
e old 3s it has been termed, by the maſter receiving him again; 1 
that is, the ſubſequent conſent of the maſter ratifies the act A 

vant, done. I am clearly of opinion, that the ſervant has in the i 

nd of preſent caſe ſufficiently ſerved his whole year. The maſter A 

him; voluntarily gave him leave of abſence for the laſt 13 days; 1 

r the and, of his own accord, paid him the whole year's wages. 14 

pals Bor. Set. Caf. 740. | 32 

time (5) By the 13 G. 2. c. 29. ſervants in the Foundling Placezexempted, Y 

naſter þyſpital ſhall not by ſuch ſervice gain any ſettlement in the 1 

then pariſh where the ſaid hoſpital is ſituate. 3s 

which And by the 9 G. 3. c. 31. ſervants in the Magdalen : 
Was yſpital (eſtabliſned for the reception of penitent proſtitutes) 1 

1 ab. ſhall not by ſuch ſervice gain any ſettlement in the pariſh 3 

, that where the ſaid hoſpital is ſituate. 9 

. Set, 1 
5 vii. Of ſettlement by marriage. q 

mond. 

Alex- 1. Heretofore it hath been ſomewhat doubtful, what What ſhall be 4 

ober ſhall be deemed a ſufficient marriage, ſo as that a woman _—_ Ow x 

e the ſhall gain a ſettlement thereby; and the courts have been po as to 5 a 1 

ember, favourable in admitting marriages, although not ſtrictly ſettlement, * 

Jlow- ſolemnized according to the laws of the church; but now | 

eding by the ſtatute of the 26 G. 2. c. 33. a great diſtinction is 

er, in made, between marriages ſolemnized before the 25th day 

y her of March 1754, and after that time: for by the ſaid ſta- 

And tute it is enacted, that after March 25, 1754, all mar- 

at he riages (except in Scotland, and except the marriages of 

band) jews and quakers, where both the parties are jews or 

would quakers reſpectively), which ſhall be ſolemnized without 

s maſ- licence or publication of banns, or in any other place than 

otmen a church or publick chapel wherein banns of matrimony 

rages: have been uſually publiſhed (unleſs by ſpecial licence from 

to the the archbiſhop of Canterbury), or without the conſent 

uſband of parents or guardians (where either of the parties, not 

at the being a widower or widow, is under the age of 21), ſhall ; 

r, be- be null and void to all intents and purpoſes whatſoever. 

ion of As in the caſe of Chilham and Preſton, M. 33 G. 2. Two 

o ſuch juſtices removed Edward Young, Rebecca his wife, and 


have a Mary their child, from Chilham to Preſton near Fever ſham, 
unleſs both in Kent, And the ſeſſions confirmed, in all points, 


ſervice the order of the two juſtices. The caſe, as ſtated to ap- 
ansfield pear to the ſeſſions was, that the ſaid Edward Young, be- 
2 15 no ing legally ſettled in Preſton, and (not being then a wi- 
e year, dower) was on the 25th of January 1758, without the 
e leave conſent of his father who was then living, married by li- 


leave, cence in the pariſh church of Tenham, to Rebecca Drury 
in F f 4 (who 
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(who was ſettled in the ſaid pariſh of Tenbam, and who 
is removed to Preſtan by the ſaid order, as the wife of the 
ſaid pauper); the ſaid Edward Young being then an infant 
of 20 years: And that afterwards, the ſaid Rebecca was 
brought to bed in the pariſh of Chilham, of the ſaid Mary, 
removed by the order. It was argued in ſupport of theſe 
orders, that the word void in the act may be conſtrue 
voidable; and that it is highly unreaſonable, that a virtuous 
young woman and her innocent children ſhould be turned 
adrift, and be conſidered as a whore and baſtards, without 
having any opportunity to conteſt ſo ſevere a judgment 
againſt them: Therefore that this marriage ought to be 
avoided by a ſentence in the eccleſiaſtical court ; and not 
in a collateral method, by an ex parte order of juſtices, 
made without hearing them or any perſon on their behalf 
By lord Mansfield chief juſtice : This point will admit of 
no manner of doubt. There is this plain diſtinction be- 
tween things void and goidable. Where the law makes 2 
thing void for the benefit of the parties concerned, they 
may waive that advantage if they pleaſe, But the marriage 
act is avowedly made again? both the contracting parties, 
and therefore they ſhall not waive the diſabilities of it at 
their own option. The marriage is void and null to al 
intents and purpoſes, even tho' the parties ſhould after- 
wards agree to it, wherever the fact appears directly con- 
trary to the ſtatute. — And by the whole court: Let the 
order be quaſhed as to Rebecca aud the child, and confirmed 
as to the pauper Edward. Bur. Set. Caſ. 486. Black, 
Rep. 192. 

E. 21 G. 3. King's Norton and Northfield. Two juſ. 
tices made an order to remove Abigail Jones, widow of 
Foſeph Jones, from the pariſh of King's Norton to the pa- 
Tiſh of Northfield; which order the ſeffions confirmed upon 
appeal, and ftated ſpecially, I hat the pauper Abigail Jones, 
being ſettled at King's Norton, in the year 1775, inter- 


married with Jeſeph Fones a ſettled inhabitant of Northfield, 


at Bucrly- hill chapel in the pariſli of Kingfwinford in the 
county of Stafford, which was erected in the year 1765, 
and then duly conſecrated, and in which divine ſervice had 
been publicly and regularly celebrated ever fince; and 
wherein banns of matrimony had been often publiſhed and 
marriages celebrated, previous to the marriage in queſtion ; 
That the ſaid chapel was a new one, erected ſince the 
marriage act, and not erected on the foundation of one 
that was ancient; and no act of parliament was obtained 


for erecting the ſaid chapel, or for celebrating marriages 


there, The two orders being removed into the court of 
L 8 king's 
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king's bench, the queſtion was, Whether the marriage 
was void by the proviſions of the ſaid act? —On ſhewing 
cauſe, it was contended that the words uſually publiſhed in 
the act ought to be conſidered to mean, utually at the time 
when the marriage in queſtion took place. If fo, there 
was enough {tated in the caſe for the court to conſider this 
35 a chapel in which banns had been uſually publiſhed. 


i The word often is nearly tantamount to uſually; but if it 


were not, yet as it is a rule that an order of ſeſſions is 
always to be ſupported, unleſs ſomething appears expreſsly 
on the face of it which ſhews it to be againſt law, the 
court would intend this to be ſuch a chapel as the act re- 
quired, there being no direct aſſertion to the contrary, If 
the conſtruction contended for on the other ſide ſhould pre- 
yail, this act would prove a trap to clergymen and innocent 
perſons, wo could not be expected to ſearch into hiſtory, 
to diſcover the exact time when marriages firſt began to be 
celebrated in any particular chapel. It is hard perhaps to 
draw a line, but here, an uſage was clearly eſtabliſhed 
long before this marriage took place. — Againſt the va- 
lidity of the marriage, it was argued, that the act is to be 
conſtrued as if the caſe had happened the day after it had 
paſſed. Uſage ſince cannot vary the caſe. Arguments of 
hardſhip and inconvenience can only be reſorted to, when 
the law is doubtful; but here the words of the ſtatute are 
clear, This is no more a trap than any other prohibitory 
law.. After the paſſing of the act, no marriages have been 
attempted to be celebrated in Lincoln's-Inn chapel, Gray's 
Im chapel, and many others, altho' they are old chapels, 
becauſe banns had not been uſually publiſhed in them; and 
it would be abſurd, if a chapel erected ſince the act ſhould 
bein a better ſituation in that reſpect, than thoſe which 
had exiſted before. Lord Mansfield: I was for ſome 
time averſe to determine a queſtion of ſuch ſerious con- 
ſequence in a collateral way, on a ſettlement caſe. But 
upon more conſideration, I think we ought now to decide 
it. If there has been an abuſe, we ought to ſtop it as early as 
poſfible. A delay might lead to a ſuppoſition that we doubt, 
when in truth we do not. The act clearly meant chapels 
exiſting at the time. I am of opinion that this marriage 
was void by the proviſions of the ſtatute. Douglas. 634. 
Soon after this determination was known, an act was 
palled 21 C. 3. c. 53. for making all marriages which had 
been ſolemnized in any pariſh church or public chapel 
erected ſince the ſtatute of the 26 G. 2. and conſecrated, 
valid in law, and to exempt the clergymen who had ſo- 
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lemnized ſuch marriages, from the penalties of that 
ſtatute. ] 


Tux paſſage into Scotland being left open by the 20 
many perſons have found their way thither to be marricq. 
in a manner very clandeſtine and irregular. And there 
hath been diverſity of opinions concerning the Validity of 
ſuch marriages. | 

Lord Stair, in his inſtitutions of the law of Sc:tlans 
page 26, ſays, © The public ſolemnity of marriage, is 2 
matter of order, juſtly introduced by poſitive law, for the 
certainty of ſo important a contract; but not eſſential to 
marriage. Thence ariſes the diſtinction, of public 
or ſolemn, and private or clandeſtine marriages. And 
altho* perſons who act contrary thereto may be juſtly 
puniſhed (as in ſome nations by excluſion of the iſſue 
of ſuch marriages from ſucceſſion), yet the marriage 
cannot be declared void and annulled ; and ſuch excluſions 
ſeem very unequal againſt the innocent children. But by 
the cuſtom of Scotland cohabitation, and being commonly 
reputed man and wife, validates the marriage, and gives 
the wife right to her thirds, who cannot be excluded there. 
from, if ſhe was reputed lawful wife, and not queſtioned 
during the huſband's life, till the contrary be clearly 
proved.“ 

Mr. Erſtine, in his principles of the law of Scotland, 
pages 62 and 64, ſays, It is not neceſſary that marriage 


de celebrated by a clergyman. The conſent of parties 


may be declared before any magiſtrate, or ſimply before 
witneſſes, When the order of the church is obſerved, the 
marriage is called regular; when otherwiſe, clandeſtine. 
Towards a regular marriage, the church requires procla- 
mation of banns in the churches where the bride and bride- 
groom refide, Formerly, not only biſhops, but preſby- 
teries, aſſumed a power of diſpenſing with proclamation 
of banns on extraordinary occaſions: but this hath not 
been exerciſed ſince the revolution,” 

In M. Douall's Inſtitute of the law of Scotland, vol. 1. 
p. 112. he fays, © Marriage is perfected by ſole conſent; 
for carnal knowledge is only the conſummation of it. 
Marriage is either ſolemn, or clandeſtine. A ſolemn mar- 
riage is that which is celebrated by a miniſter of the eſta- 
bliſhed church, or one having the benefit of the toleration 
act, after due proclamation of banns. This ought regu- 
larly to be done three ſeveral Sundays, in the churches 
reſpectively where the parties frequent divine —_— 
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but if they belong to an epiſcopal meeting, it muſt be done 


1 their congregation, and likewiſe in the pariſh churches _ 


where the parties reſide; and in caſe the miniſter of ſuch 
pariſh ſhall neglet or refuſe to publiſh the banns, it is 
leclared ſufficient, if done in the epiſcopal congregation 
one. But the public ſolemnity is only a matter of order, 
and not eſſential to marriage; and therefore by the law of 


i S:tland, not only a marriage ſolemnized by any miniſter 


or prieſt is good, but likewiſe cohabitation as man and 
wife, ſufficiently aſcertains the marriage, not called in 
queſtion during their joint lives. Thoſe marriages which 
are not ſolemnized according to the order of the church, 
are termed clandeſtine. Notwithſtanding that clandeſtine 
marriages are equally binding with ſolemn ones, certain 
zenalties are impoſed upon the parties, who thereby act 
contrary to the order of law ; theſe are, impriſonment for 
three months and a penalty upon the parties, with perpe- 
tual baniſhment or other arbitrary puniſhment upon the 
perſon that ſolemnizeth the marriage. Of old, the parties 
loft their reſpective intereſts of jus mariti and jus relife ; 
but that afterwards was altered. Perſons reſiding in Scot- 
lind, who marry in England or Jreland, without procla- 
mation of banns in due courſe, are ſubject to the pains of 
clandeſtine marriages. And the witneſſes to an irregular 
marriage are ſubject to a fine,” 

But whether clandeſtine marriages in Scotland, of Eng- 
1% parties, who reſort thither to evade the Engliſb law, 
ſhall be ſuſtained in England, hath been doubted. And 
very learned men have queſtioned, notwithſtanding that 
ſuch marriages are valid by the law of Scotland, whether 
they are effectual in England, Where parties are bound, 
by the laws of their own country, to execute any import- 
ant act or contract with certain ſolemnities; it is doubted 
whether they can elude their own law, by going purpoſely 
to another country where ſuch ſolemnities are not eſſential, 
and then returning immediately when the act is done. It 
is a queſtion of public law; and the molt celebrated writers 
on public law have holden, that ſuch an act is fraudulent ; 
it is fraudem facere legi, which the laws of all nations diſ- 
allow, In the caſe of Robinſon and Bland, M. 1 G. 3. 
which was upon a ſecurity given in France for money there 
loſt at play, wherein the locality of the tranſaction came 
in queſtion, there is an obiter obſervation of lord Mansfield 
very remarkable. As to the money won at play. By 
the rule of the law of England, no action can be maintain- 
ed for it. To this it has been objected, that the contract 
was made in France: Therefore the law of France mult 

„„ prevail, 
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prevail, and be the rule of determination; by which law 
it is alledged, that the money is there recoverable before 
the marſhals of France, who can inforce obedience to their 
ſentences by impriſonment. I admit that there are many 
caſes, where the law of the place of the tranſaction ſhall he 
the rule: And the law of England is as liberal in this re. 
ſpe, as other laws are. It has been laid down at the bar, 
that.a marriage in a foreign country muſt be governed b 

the law of that country where the marriage was had, 


| Which, in general, is true. But the marriages in Scotlang, 


of perſons going from hence for that purpoſe, were in. 
ſtanced by way of example. They may come under 2 
very different conſideration ; according to the opinion of 


Huberus, p. 33. and other writers. No ſuch caſe hath yet 


been litigated in. England, except one, of a marriage at 
Oftend ; which came before lord Hardwicke ; who ordered 
it to be tried in the eccleſiaſtical court: But the young 
man came of age; and the parties were married over 
again; and ſo the matter was never brought to a trial,” 
Burr. Mansf 1079. Dn. 

But in Buller's Law of Niſi prius, p. 113. there is 2 


| ſhort note of a cauſe wherein this point was afterwards 


determined, upon an appeal to the delegates ; viz, 
« Compton and Bearcreft, 1 Dec. 1768. The appellant 
and reſpondent, both Englifh ſubjects, and the appellant 
being under age, ran away without the conſent of her 
guardian, and were married in Scotland; and on a ſuit 
brought in the ſpiritual court to annul the marriage, it was 
holden that the marriage was good.“ 

2. T. 2 C. 3. Stockland and Chardland. John Moes and 
Elizabeth Maſon, father and mother of the pauper, being 
both reſident in the pariſh of Chardland, about the year 
1723, went from thence together, declaring they were go- 
ing to be married ; and ſoon returned, declaring they had 
been married: and from thenceforward cohabited as man 
and wife for about 30 years, until the death of the ſaid Eli- 
zabeth. The pauper was born at Chardland in 1725, and 
there baptized, and his baptiſm regiſtred as the ſon of Jobn 
and Elizabeth Mees. The ſaid John and Elizabeth, ſome 
years before the death of the ſaid Elizabeth, removed from 
the ſaid pariſh of Chardland to the pariſh of Stockland, and 
there acquired a ſettlement by renting a tenement of 501. 
a year, TI hey carried with them, from Chardland to Stock- 
lard, the ſaid pauper their ſon, whoſe ſettlement depended 
upon this queſtion, Whether the ſaid John and Elizabeth, 
the father and mother of the pauper, were to be conſi- 
dered as huſband and wife at the time of his birth ? It was 

contended 
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contend] at the ſeſſions, that the ſaid Jahn and Elizabeth 
were never married; or if they were, that the ſaid Elixa- 
tþ had a former huſband then living. Concerning which, 
feral witneſſes having been examined on both ſides, the 
id Jahn Moes the father was produced, in order to prove 
that he and the ſaid Elizabeth were never married, and that 


the ſuppoſed other huſband was then living, But the court 
Y refuſed to receive his teſtimony. And on conſideration of 


the evidence before the court, they were of opinion that 
the marriage of John and El:zabeth was ſufficiently proved, 
and that the pauper gained a ſettlement at Stockland, as part 
of their family, and diſcharged the order of the two juſtices 
for removing him to Chardland. It was moved to quaſh 
the order of ſeſſions. The objection was, that they ought 
to have admitted the father to give evidence of his ne- 
ver having been lawfully married. But lord Mansfield 
emed to think, that 30 years cohabitation as man and 
wife was ſufficient proof to the juſtices to found an or- 
der of removal upon. However, a rule was made to ſhew 
cauſe, But on the laſt day of the term the objection was 
viven up; and, by conſent, the order of ſeſſions was 
armed, and the recognizance diſcharged. Burrow's Settl. 
Caſ. 508. 

152 G. 3. St. Devereux and Much Dewchurch. The 
queſtion before the ſeſſions was, Whether the marriage of 
Jebn and Suſannh Meredith was ſufficiently proved? One 
witneſs made oath, that he and another witneſs were pre- 
ſent on the 7th day of February 1758, when a marriage 
was ſolemnized in the pariſh church of St. Devereux be- 
tween the ſaid Fohn and Suſannah Meredith, by the mi- 
niſter of the ſaid pariſh by banns. And it appearing to 
the ſaid ſeſſions, that the entry of the ſaid marriage in 
the regiſter book of the ſaid pariſh was made in manner 
following, via. ** 1758. John Meredith and Suſannah Fen- 
«* kins were married by banns,” but neither the miniſter, 
parties, nor witnefles ſigned the ſaid entry, and that no 
other entry of the ſaid marriage was ever made, they 
therefore were of opinion, that the marriage was not le- 
rally proved. On ſhewing cauſe, it was urged in ſup— 
port of their opinion, that this appeared, upon the ſtate of 
the caſe to be a void marriage, For although the omiſſion 
cf banns, was originally only an offence againſt the ecele- 
laſtical law; and even after the 7 & 8 W. c. 35. ſ. 2. the 
miniſter and clerk and man married without licence or 
banns were only ſubject to a penalty; yet ſince the act of 
the 26 G. 2. c. 33. an entry of this, properly ſigned, is 
become. fo eſlential a circumſtance, that without it the 
marriage 
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marriage itſelf is null and void. But the court were of a 
different opinion. And lord Mansfield ſaid, It was not in. 
cumbent on the perſons married, to prove that the banns 
were publiſhed, nor doth the entry directed to be made af. 
fect the validity of the marriage. In a ſuit perhaps in 
the eccleſiaſtical court for jactitation of marriage, it may 
be neceſſary to prove that all the folemnities of the mar. 
riage act have been punctually and regularly complied 
with : But God forbid that in other caſes (the legitimacy 
of children and the like) the uſual preſumptive proofs of 
marriage ſhould be taken away by this ſtatute. It was 
— in parliament, at the time when the act waz 
made, and univerſally agreed by all whoſe opinions were 
worth having, that it would not become neceſſary to proye 
the publication of banns. But at the ſame time he de- 
clared, that it was a matter of great publick concern, for 
the preſervation of pedigrees (which were now become 
very difficult to prove) : And the entry ought to have been 
made according to the directions of the act. He went ſo 
far as to declare, that an information ought to be granted 
by the court againſt the miniſter for omitting it, if it ſhould 
appear clearly that it was owing to his neglect ; and that 
ſuch information ſhould be proſecuted by the attorney ge- 
neral at the king's expence ; which he did not doubt would 
be readily directed, upon the recommendation of the court, 
And he ordered the fact to be further inquired into. And 
it came out, that a regular entry had been made ; and that 
which was produced to the juſtices, was only a minute or 
memorandum. So the miniſter was juſtified. Burrou's 
Settl. Caſ. 506. Black. Rep. 367. 

Finally, in the caſe of Morris and Miller, E. 7 G. 4 
On an action for criminal converſation with the plaintiff's 
wife, the queſtion was, whether, to ſupport the aQtion, 
there muſt not be proof of an actual marriage? The fact 
was, they were married at May-fair chapel, The regilter 
or books could not be admitted in evidence. Keith, who 
married them, was tranſported ; and the clerk who was 
preſent at the marriage, was dead. So that the plaintiff 
could not prove the actual marriage by any evidence, But 
the counſel for the plaintiff proved articles between the 
man and his wife, made after marriage, for ſettling of the 
wife's eſtate, with the privity of relations on both fides, 
They proved cohabitation, name, and reception of her by 
every one as his wife, and inſiſted that this evidence is ad- 
miſſible; and that lately in ejectment, before lord Mani 
field, this ſort of evidence was offered and received. Unto 
which, lord Mansfield ſaid, It certainly may be done ſo, 

: : in 


e of 2 
ot in- 
banng 
de af. 
ps in 
t may 
mar- 
mplied 
1macy 
ofs of 
It was 
t was 
3 were 
prove 
ie de- 
n, for 
ecome 
e been 
vent ſo 
Tranted 
ſhould 
id that 
ey ge- 
would 
court. 
And 
nd that 
aute or 
urrot 


G. 3. 
yt 
action, 
he fact 
regiſter 
h, who 
10 was 
plaintiff 
e. But 
een the 
of the 
h ſides, 
her by 
E is ad- 
Mans- 

Unto 
lone (0, 

in 


Pooz. (Settlement by marriage.) 


in all caſes except two: One is in proſecutions for bigamy 
and this caſe (if ſuch proof cannot be here received) is the 
other. It was proved further, that the defendant Miller 
confeſſed to the landlord of the lodgings, that ſhe was cap- 
rin Morris's wife, and that he the defendant had commit- 
ted adultery with her: And confeſſion is the ſtrongeſt evi- 
dence. — Lord Mansfield: J do not, at preſent, remem- 


© ber any action for criminal converſation, when an actual 


marriage was not proved. Proof of actual marriage is al- 
ways uſed and underſtood in oppoſition to proof by coha- 
bitation, reputation, and other circumſtances from which a 
marriage may be inferred : But we will take time to conſider 
of it. Afterwards, he delivered the reſolution of the court : 
ln theſe actions there muſt be proof of a marriage, in fact as 
contraſted to cohabitation and reputation of marriage ariſing 
from thence. Perhaps there need not be ſtrict proof from 
the regiſter, or by a perſon preſent ; but ſtrong evidence 
muſt be had of the fact, as by a perſon preſent at the 
wedding dinner, if the regiſter be burned, and the miniſter 
and clerk are dead. The caſe of bigamy is ſtronger 
than this. 
niſen juſtice, on the Norfolk circuit, ruled, that tho' a lawful 
canonical marriage need not be proved, yet a marriage in 
fact (whether regular or not) muſt be ſhewn. But except 
in theſe two caſes, I know of none, where reputation is 
not a good proof of marriage. Burr. Mansf. 2057. Black. 
632. 

* i ſeemeth to be a good general rule, that a woman 
marrying a huſband who hath a known ſettlement, ſhall 
follow the huſband's ſettlement. And although in the 
cale of Uphottery and Dunkſwell, M. 1 G. it was held, that 
the wife ſhall not gain a ſettlement with the huſband, un- 
til ſhe hath lived with him 40 days unremoveable as part 
of his family; yet afterwards, in the caſe of X. and Pince- 
horten, M. 3 G. it was agreed by the court, that a wife 
i to be ſent to her huſband's ſettlement, though the never 
lived with him there. And in the caſe of St. Giles's and 
Everſfley Blackwater, H. 10 G. the widow was removed to 
the deceaſed huſband's ſettlement, though ſhe had never 
deen there; and it was ruled by all the court, that the re- 
moval was good, and that ſhe muſt be ſent to the laſt legal 
ttlement of her huſband, having acquired no other ſettlement 
lnce his death. Caf. of S. 89. 1 Seff. C. 10. 105. V. 2. 112. 
4. It ſeemeth alſo to be agreed, that a wife can gain no 
ſettlement ſeparate and diſtin& from her huſband, during 
the coverture. As in the caſe of Aythrop Roding and White 
Reding, M. 30 G. 2. (hereafter following); where — 
| wife, 
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wife, after the huſband was run away, went to live upon 
a copyhold of her huſband's, where her huſband had never 
reſided: it was held, that although ſhe might not be te. 
moved from thence, yet (her huſband being living) ſh 
could not thereby gain a ſettlement. 

5. It ſeemeth alſo to be agreed, that a woman marrying 
a huſband that hath no known ſettlement, doth not loſe 
her former ſettlement which ſhe had before marriage, 
But the great point of difference hath been, whether {uch 
ſettlement continues to her during the coverture, or it is 
ſuſpended during her coverture, and only revives after the 
huſband's death, Which point includes in it this queſtion, 
Whether the pariſh where the woman was laſt legally ſet. 
tled before marriage, ſhall, by barely proving ſuch mar. 
riage, avoid the ſettlement with them during the huſband's 
life? or whether in order to avoid ſuch ſettlement, it is not 
alſo neceſſary for them to prove, that ſuch woman hath 
gained another ſettlement, that is to ſay; that the huſband 
hath a ſettlement, and where ? | 

In relation to which caſe, where the huſband hath no 
known ſettlement, it hath been adjudged as follows: 

E. 2 G. St. Giles's and St. Margaret's: A woman mar- 
ries a foreigner ; and her huſband dies. By the court: 
She muſt be ſent to the place of her ſettlement before 
marriage. 1 %. C. y. 

H. 12 G. A. and 22 one. It was ſtated, that 2 
ſingle woman, ſettled at Chidingſtone, was married to a 
man who is ſince dead, but his ſettlement did not appear. 
And by the Court, Her ſettlement before marriage ſtands. 
Str. 68 3. 

M. 1 G. Upbottery and Dunkſwell. A woman is ſettled 
in Dunkfwell; and afterwards marries a vagrant, whole 
ſettlement doth not appear. But he goes and lives in Up- 
hattery, and dies there. Two juſtices remove the widow 
to Dunkſwell, where the was ſettled before marriage. And 
by the court: Where it appears that the huſband in his 
lifetime had no legal fettlement as can be found, there 
the marriage ſhall not put her in a worſe condition than 
ſhe was before, and is all one as the caſe of a Scotchman 
and a foreigner, and ſhe ſhall not loſe her former ſet- 
tlement. Caſ. of S. 89. 1 Se,. C. 80. 

Hitherto the caſes ſeem to be agreed, being that the 
huſband is dead. But the difficulty is, where the huſband 
is ſuppoſed to be living. And in relation to this point, 
we following ſtrong caſes have been adjudged. 


M. 12 An. Dunsfold and Wilſborough Green. A woman 


who was ſettled at Hii/borough, marries Archibald 2 , 
| a Scotch. 
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2 Scotchrmart, who had gained no ſettlement. in England. 
Two juſtices removed her from Dunsfold to Milſborough, 
the place of her ſettlement before marriage. Exception ; 
this is a married woman, and by her marriage ſhe ought 
to be ſettled where her huſband was, and this cannot be 
right; for if the juſtices may ſend away a wife, it is 
making a divorce between huſband and wife; and if he 


is a Scotchman, they ought to ſend her, as part of his fa- 


mily, to the bordering counties of Scotland, according to 
the act of the 39 El. c. 4. /. 6. The court held, though 
ſhe was a married woman, yet if her huſband had no ſet- 
gement, ſhe could not gain any other ſettlement than 
ſhe had before marriage; and as for divorce it was none; 
for the huſband might come to her as well at Wilſborough 
Green as at Dunsfold. Foley. 249. Cal. of S. 31. 

Note; the act of the 39 El. only ſays, that the Scoteh- 
nan himſelf, if a vagrant, may be fo ſent; but ſays no- 
thing of his family. ; 

M. 3 G. St. Giles's and St. Margaret's. Sarah Ether- 
moton was ſettled at St. Giles's; and marries an Iriſhman. 
By the court: The marriage will not put her in a worſe 
condition than ſhe was before; and they held that ſhe 
continued her ſettlement, notwithſtanding her marriage. 
C, of S. 98. 

H. 12 G. K. and Weſterbam. The order ſpecially 
ſated by the ſeſſions was this: It appeared to the court, 
by the teſtimony of Elizabeth Pinchen, that the ſaid Eliza- 
beth Pinchen was, at the time the ſaid order was made, a 
married woman, and that her huſband was one Thomas 
Pinchen, who was born in Miltſhire, but in what place or 
pariſh he had a ſettlement, he never informed her, nor 
doth ſhe know; but that he is run away, and ſtill living, 
for what ſhe knows. By the court: Whether the huſband 
be living or dead, ſignifies nothing. For unleſs it appears 
that he has a ſettlement, the woman muſt be ſent to the 
place of her ſettlement before marriage : for ſuppoſing the 
huſband was born upon the high ſeas, or in Ireland, or a 
foreign country, if the woman might not be ſent to the 
place of her ſettlement before marriage, ſhe might be 
arved, Foley. 252. Bur. Settl. * 368. 

On the contrary, H. 12 G. 2. Stretford and Norton, the 
caſe was thus: An Engliſh woman married an IJriſb man 
who had no ſettlement in England. He ran away; two 
jultices remove the wife to the place of her ſettlement be- 
fore marriage, And it was urged, that there could be 
no pretence that this ſeparated her from her huſband ; and 
if ſhe cannot be ſent thither, ſhe can be ſent na where. 

Vor. III. | Gg But 
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But by Lee Ch. J. It is now a ſettled point, that by the 


marriage the woman's ſettlement is ſuſpended, whether 
the . huſband has or has not a. ſettlement ; for otherwiſe 
the juſtices might ſeparate huſband and wife ; and there. 
fore to make the order good, it ſhould have appeared that 


the man was dead. — And the order was quaſhed hy the 


whole court. And there were cited theſe two following 
caſes, viz. T.1 G. Hanway and Marſton. It was there 
declared by the Ch. J. that the ſettlement of a woman, 
who married a vagrant, is ſuſpended during the coverture; 
and that as the huſband cannot be ſent to the place of the 
wife's ſettlement, ſo neither can the wife herſelf, becauſe 
an huſband and wife, being as it were but one perſon, 
cannot be parted. T. 9 G. Shadwell and St. John's Wapping, 
One Ridley, a vagrant, having no ſettlement, married a 


woman who had a ſettlement in St. John's Mapping, and 
had four children by her born in Stepney. And it was held, 


that the children were not ſettled in the place where they 
were born, but where the wife had a ſettlement ; but that 
this was ſuſpended during the coverture, and it revive 
again upon the death of the huſband. Andr. 307. 2 $f, 

C. 185. 19 Viner. 376. Burrow's Settl. Caſ. 122 +, 
Finally, in the caſe of St. John's Wapping and St. B. 
tolph's Biſhopſgate, H. 28 G. 2. it was adjudged as fol. 
lows: Eleanor Kinley having gained a ſettlement in &. 
Batalph's 


+ Sir James Burrow ſays, he doth not find the caſe of Shai. 
well and St. John's Wapping in any printed book or manuſcript; 
But it ſeems (he ſays) to be the ſame caſe which he had head 
reported in the form of a catch, to the following effect: 


A woman having a ſettlement 
Married a man with none : 
The queſtion was, he being dead, 
If that ſhe had, was gone. 
Quoth Sir John Pratt *ﬀ — Her ſettlement 
Suſpended did remain, 
Living the huſband : But, him dead, 
It doth revive again. 


Chorus of Puiſne Judges 


Living the huſband : But, him dead, 
It doth revive again. 


® Then lord chief juflice, 
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Butalph's pariſh by hiring and ſervice, afterwards married 
Thomas Kinley an Iriſhman, who had no ſettlement in Eng- 
und. About two years ago, the huſband entred on board 
z man of war bound for the Vet Indies, but Eleanor 
about two months ago heard he was living; and the 
queſtion was, Whether her ſettlement which ſhe had be- 
fore marriage ceaſed, or was in ſuſpenſe, during the co- 
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or ſhe ſhould be ſent to the place of her ſettlement before 
marriage? After full conſideration, Ryder Ch. J. deli- 
vered the opinion of the court: 1. It is certain St. Bo- 
tilþh's was once her ſettlement, and that is not diſputed. 
2. That ſettlement continues till ſhe gains a new one, 
z. That ſhe has never yet gained a new one. To the 
ſecond point he faid, a ſettlement is a permanent thing; 
it laſts during life, or till a new one is acquired: and 
there is no caſe to be found, where it has been determined 
or ceaſed ſooner, Neither can any perſon diſcharge his 
own ſettlement ſooner, or by any other means. The 
queſtion is not, Whether ſhe gained any new ſettlement 
by marriage, but whether her old ſettlement was diſcon- 
tnued by her marriage with a perſon that had none? Tt 
is abſurd to ſay, ſhe ſhall loſe her own, without getting 
another. The objection that the huſband and wife would 
be ſeparated, is of no weight here ; for they are ſeparated 
already. I muſt own the caſe of Stretford and Norton is 
not to be diſtinguiſhed from the preſent, and is againſt 
our preſent opinion. To be ſure we muſt have great 
regard to former reſolutions in this court; but we muſt 
judge upon the caſes before us. How that caſe came to 
be determined ſo, I do not know, but there are at leaft 
four authorities the other way (which perhaps might not 
then be cited), and we think the reaſon is with thegold 
caſes, The huſband may come to her in one pariſh as 
well as the other, for he will be a vagrant in both, and 
liable to be treated as ſuch, The wife's ſettlement -re- 
mains; having never been determined but only, as it 
were, ſuſpended, during the time that ſhe continued un- 
der the power and protection of her huſband, and was 
maintained and ſupported by him. Burrow's Settl. Caf. 


7. 

b. H. 9 G. St. Michael's and Nunny. Order of removal, whether the 
reciting that the wife of a poor perſon who is now viſe wt. Artery 
living, had intruded, and was likely to become charge- me Pucbang 
able, and that the place of her ſettlement was in the pa- 
riſh of St. Michael, ſhe. is therefore removed thither. It 
was moved to quaſh the order, becauſe it did not appear, 
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the huſband was at the time of the removal in the pariſh 
of St. Michael, ſo that it may be they ſent the wife away 


from the huſband. But by the court: We cannot intend 


he was not; if he was in the pariſh from which ſhe was 
ſent, that indeed would vitiate the order; for the wife 
cannot be removed from her huſband : but as neither of 
of theſe facts appear againſt the order, to ſatisfy us that it 
is bad, we are not to preſume it to be ſo; and there. 
fore it muſt be confirmed. Str. 544. Bur. Set. Caf. 815, 

M. 14 G. 2. Tronacton and Painewick. Upon com- 
plaint made by the churchwardens and overſeers of Paine— 
wick, that Mary the wife of WMñilliam King had intruded 
into Painetuict, two juſtices removed her to Tranacim, 
which they adjudged to be the laſt legal ſettlement of the 
huſband. Upon appeal, the ſeſſions confirm that order, 
It was moved to quaſh theſe orders. The objection was, 
that the wife was removed without the huſband, and that 
this amounts to a divorce between the man and his wife, 
But the court over-ruled the objection; for how doth it 
appear that the huſband was not at Ironacton at that time? 
The court will not ſuppoſe it to be wrong, unleſs it ap- 
pears ſo, The intruſion complained of was only by the 
wife, and they could not remove the huſband when he 
was not complained of. Burrows Settl. Caſe. 153. 

H. 14 G. 2. X. and Higher Walton. "Two juſtices 
make an order to remove Mary Bennet wife of Samuel 
Bennet, to Higher IValton, which they adjudge to be the 
place of her laſt legal ſettlement. And the ſeſſions con- 
firm that order. It was moved to quaſh theſe orders: 
for that it doth not appear, whether it was this woman's 


band. And nothing ſhall be intended. Now, if it wi 
not her ſettlement in right of her huſband, the juſtices 
had no power to ſend her thither. By the court: It & 
adjudged to be her laſt legal ſettlement. And ſhe could 
not be ſettled but where her huſband was. And we are 
not to intend any thing to vitiate the order. Therefore 
we cannot intend that the huſband's ſettlement was not at 
Higher IValton. And the motion was denied. Burrows 

Settl. Caſ. 162. f 
T. 15 G. 3. Hiylandſwain and Carleton. Two juſtices 
remove Johanna wife of Simon Mac Owen, and their fout 
children, from Hoylandſwain to Carleton; ſtating in thei 
order, that complaint was made to them by the church- 
wardens and overſeers of the poor of Hoylandſwain, thut 
Simon Mac Owen, Johanna his wife, and Mary, Margartt, 
Elizabeth, and John their children, came to inhabit in Hy- 
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lndfwain, not having gained a legal ſettlement there; and 
that the ſaid Simon Mac Owen is an Iriſhman, and hath done 
no act in England whereby to gain a legal ſettlement, and 
that his ſaid wife and children are actually chargeable to 
Hiylandfwain : which complaint they adjudge to be true, 
and that the laſt legal ſettlement of the ſaid Johanna the 
wife of the ſaid Siman Mac Owen and of their ſaid children 
is in Carleton; and therefore they remove them thither. 
The ſeſſions upon appeal confirm that order, and ftate ſpe- 
cially : That John Dyas, father of the ſaid Johanna, in the 
year 1727, came with a certificate from Carleton to reſide 
in Hoylandfſwain, and during his reſidence there, his daugh- 
ter Johanna was born, and continued to live with him 
there until ſhe was upwards of 21 years of age: That ſhe 
afterwards took a houſe at Haylandſiwain, and reſided there- 
in until ſhe was married to the ſaid Sim Mac Owen ; who, 
upon his marriage, went to reſide with the ſaid Johanna 
his wife in her ſaid hired houſe, and continued to reſide 
with her therein from the time of thetr ſaid marriage, which 
was in September 1766, until ſhe and the ſaid children were 
removed under the ſaid order, from the ſaid Simon Mac 
Owen, and from his ſaid dwelling-houſe wherein he then 
lived, and ſtill continues to reſide : That the ſaid Simon, 
from the time of his ſaid marriage, followed the buſineſs of 
2 cloth=drefſer, and thereby maintained himſelf, and his ſaid 
vile and family, until a little time before the ſaid order of 
removal was made; when his ſaid wife and children being 
taken ill of a fever, ſhe applied to the overſeers of Hoyland- 
ſeain for relief, and ſhe was not recovered at the time ſhe 
was removed, and could hardly ride. It was moved to 
quaſh theſe orders, and objected, that this would occaſion 
a ſeparation between huſband and wife; and amount, in 
effect, to a divorce, The huſband continues to live and 
relde in Hoylandſwain, and acquires his living there by his 
abour and induſtry. His wife cannot be ſent from the pa- 
ſh where he is reſident, as was agreed in the caſe of St. 
Michael's and. Nunny. On ſhewing cauſe, it was ar- 
gued, that by the certificate act, the pariſh granting the 
certificate is bound to receive the perſon certified for, to- 
gether with his or her family, whenever they ſhall happen to 
become chargeable: That Fohanna has gained no ſettlement 
lnce her birth ; ſhe could gain none by her marriage for 
ber huſband had none himſelf. Her former ſettlement is 
not ſuſpended by her intermarriage with a man who had 
none, It remains, and is communicated to her children. 
And the ſending her to Carleton doth not ſeparate her from 

huſband ; for he may go to her there, He ought not 
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to remain in Hoylandſwain. He hath as much right to be 
in one of theſe places as in the other. And for this was 
cited the caſe of St. Bztolph's Biſhopſgate. — But the court 
were clear, that the removal was wrong. It is not like the 
caſe of the huſband being dead, or having left his wife, 
Here, the huſband is alive; reſides at Hoylandſwain ; to. 
lows the buſineſs of a cloth-drefler there; and maintained 
his family by it for many years, till they were taken ill of 
this temporary fever, which obliged them to apply for re. 
lief. The pariſh have had the benefit of this labour nine 
years, The man is ſettled in a houſe, and carries on bu— 
ſineſs in this place. "I here may be no buſineſs for a cloth. 
dreſſer at Carleton at all: Or this man may have no ac. 
quaintance there. He may ſtarve there, though he could 
maintain his family at Heylandſtvain. It is a cruel beha- 
viour :—And both orders were quaſhed. Burrau's Set, 
Caf. 813. | 

H. 18 G. 3. Cheſhunt and Hinck/worth. Two juſtices 
removed Sarah, calling her in the order, the wife of Joſe} 
Griffin, and five of her children, from Cheſhunt to Hinctſ- 
worth, in the huſband's abſence, and without having ex- 
amined him. The order was not appealed againſt, The 
huſband ſoon after went to his wife and children at Hinc/- 
worth, from whence they were all ſent back under a new 
order to Cheſhunt. The pariſh of Cheſhunt appealed againſt 
this order, and producing the former order, inſiſted it was 
concluſive as to the huſband, as well as the wife and chil. 
dren. The ſeſſions however, after hearing evidence as to 
Griffin's ſettlement, confirmed the new order as to him, 
and quaſhed it as to the wife and children. The wife then 
went back with her children to her huſband at Cheſhunt, 
After which, a third order was made, removing the children 
again to Cheſhunt, This was likewiſe appealed againſt, and 
confirmed as to all but two of the children who were under 
ſeven years of age, as to whom it was quaſhed, ——By lord 
Mansfield : There is nothing in this caſe. It is admitted, 
that if they had put into the firſt order, that it was the huſ- 
band's ſettlement, that would have been concluſive; and 
the omiſſion makes no difference, The general rule is, that 
the huſband's ſettlement is the ſettlement of the wife, There 
are ſome ſpecial exceptions ; as where the huſband is beyond 
ſea. But the preſumption is in favour of the general rule, 
and if this had been the caſe of an exception, it ought ta 
have been ſtated, — And the rule was made abſolute to quaſh 
all the orders but the firſt. Douglas. 46. 

M. 19 G. 3. Ewell and Leigh. Two juſtices removed 
a married woman and her child, from Ewell to Leigh, - 
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the abſence of the huſband. On appeal this order was 

quaſhed. The huſband afterwards returning to Ewell, he, 

together with the wife and child, were removed under a new 

order to Leigh; which laſt order the ſeſſions confirmed. 

But upon a certiorari and a rule to ſhew cauſe why it ſhould 

not be quaſhed, the counſel gave it up, as not to be ſup- 

ported ſince the determination of Cheſhunt and Hinckſworth, 

Douglas. 45 Marriage frau - 
. Although it is generally true, that no ſettlement dulenthj pro- 

ſhall be good, which is brought about by fraud or prac- . 

tice; yet it ſeemeth that the rule faileth in this caſe, and 

that if the marriage take effect, the ſettlement is good : 

for the following caſes do proceed upon ſuch ſuppoſition. 

M. 11. G. K. and Edwards. The overſeers were in- 
dicted for a conſpiracy, in giving a ſmall ſum of money. 
to a poor man of another pariſh, for marrying a poor 
ame woman of their own pariſh, and ſo by this contriv- 
ance conſpiring to ſettle the woman in the other pariſh, 
where the huſband was ſettled : By the. court; If there is 
a conſpiracy, to let lands of 100 a year to a poor man in 
order to gain him a ſettlement, or to make a certificate 
man a pariſh officer, or to ſend a woman big of a baſtard 
child into another pariſh to. be delivered there, and fo to 
charge the pariſh with the child, theſe are certainly crimes 
indictable. But this indictment was quaſhed, for want of 
averment, that the woman was laſt legally ſettled in the pa- 
rith relieved by her marriage. 8 Mod. 321. 1 Seff. C. 165. 

H. 6 G. 2. K. and Parkins. A ſingle woman of Studley, 
big with child of a baſtard, was ſent back to Studley. Par- 
tins, overſeer of Studley, threatened with all the ſeverity of 
the law, to force her to marry a ſtranger of another pariſh, 
zgainſt both his and her conſent, he giving five guineas to 
the huſband, and keeping him in liquor. By the court ; 
Shew cauſe why information ſhould not go. 1 Se. C. 176 

M. 17 G. 2. K. and Watſon. An information was 
granted againſt 7Yatſon and others, for procuring one Fine 
a ſoldier, who had a ſettlement in the pariſh of Brill, to 
marry a poor woman who was an id.ot, and chargeable to 
the pariſh of Dorton, by giving Vine 101 and a fat hog for 
marrying her, whereby he became chargeable to the ſaid 
pariſh of Brill. 1 Wilſon. 41. 

7. 7 G. 3. K. and Tarrant. On ſhewing cauſe why an 
information ſhould not be granted againſt an overſeer of 
the pariſh of Hewiſh, for procuring one Richard Fei, a 
poor man of the pariſh of Wilcot, to marry Elizabeth Swan- 
len a ſingle woman with child of a baitard, in order to get 
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the baſtard ſettled in the pariſh where the huſband was 
ſettled : —— The rule was made abſolute for an information, 


Burr. Mansf. 2106. 


viii. Of ſettlement by continuing 40 days after notice, 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any per on ſhall come to ſettle in any tenement undi 
101 a year, two juſtices may remove him to the place where he 
was laſt legally ſettled for 40 days. 

But by the 1 F. 2. c. 17. The 40 days continuance ef ſuch 
perſon in a pariſh, intended by the ſaid act to make a ſettlement, 
Hall be accounted from tbe time of his delivering notice in writ- 
ing, of the houſe of his abode, and the number of bis family, if 
he have any, to one of the churcþwardens or overſeers of the pa- 
riſb to which he ſhall remove, ſ. 3. 

And by the 3 W. c. 11. The ſaid 40 days continuance if 
ſuch perſon in a phriſh or town, intended by the ſaid afts h 
make a ſettlement, ſhall be accounted from the publication of a 
notice in writing, which he ſhall deliver, of the houſe of his 


- abode, and the number of his family, if he have any, to a church- 


warden or overſeer. Mich err notice in writing, the ſaid 
churchwarden or overſeer ſhall read, or cauſe to be read, pub. 
lickly, immediately after divine ſervice, in the church or chapel 
on the next Lord's doy, when there ſhall be divine ſervice inthe 
fame. And the ſaid churchwarden or overſeer ſhall regijter, or 
cauſe to be regiſtred, the ſaid notice in writing, in the bk kept 
fer the poor's account. 1. 3. 

And if any churchwarden or overſeer ſhall refuſe or negli 
to read, or cauſe to be read, ſuch notice in writing as aforeſaid, 
he ſhall (on proof thereof by the oath of two witneſſes before one 
Juſtice) forfeit for every offence 40s to the party grieved, by 
diftreſs, by warrant directed to the conſtable of the pariſh or 
town where the offender dwells; and for want of ſufficient 
diftreſs, the ſaid juſtice ſhall commit him to the common gal fir 
one month. And if any churchwarden or overſeer ſhall refuſe 
or neglezt to regiſter, or cauſe to be regiſtred, ſuch notice in 
writing; he ſhall, on the like conviction, forfeit 40 s, tothe uſe 
of the poor of the pariſh or town where the offender dwells, t1 
be levied as aforeſaid ; and for want of ſufficient diſtreſs, then 
the ſaid juſtice Mall commit him as aforeſaid, for the time afore- 


aid. ſ. 5. 


After any perſon ſhall come to ſettle] But no ſoldier, ſea- 
man, ſhipwright, or other artificer, or workman in his 
majeſty's ſervice ſhall have any ſettlement in any pariſh, 

port- 
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port-town, Or other town, by delivering and publication 
of notice in writing, unleſs the ſame be after a diſmiſſion 
out of the ſervice. /. 4. 


In any tenement under 10 a year] But this hath been 
always underſtood of perſons coming to ſettle upon ſuch 
tenement, as farmers thereof, and not where the ſame is 
their own proper eſtate ; and therefore a man's coming to 
ſettle upon his own eſtate is not within the act. 


IV here he was laſt legally ſettled for 40 days] H. 10 G. 
Caſe of Circenſter. It was held, that living 40 days ſuc- 
ceſſively was not neceſſary; and Mr. J. Forteſeue ſaid, that 
living 40 days off and on, is making the caſe ſtronger 
than living 40 days together in a pariſh, 2 S/. C. 40. 
Kr. 579. 

A0 7 12 G. 2. Sototon and Sydbury. It was admit- 
ted by the counſel, and held by the court as a point in- 
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diſputable, that it is not neceſſary upon this ſtatute, that 


the inhabitancy ſhall be for 40 days ſucceffively. Andr. 
345. 


NMiice in writing] But perſons executing a publick an- 
nual office, or paying pariſh rates, or being ſervants for 
a year, or apprentices by indenture, ſhall thereby be ſettled 
without notice in writing. 3 V. c. 11. /. 6, 7, 8. 

And in general, all perſons not removeable may become 
ſettled equally without giving notice as with it, for the 
notice is only intended where the perſon is removeable ; for 
if ae is not removeable, the notice is to no purpoſe. 


In writing] H. 3 G. 2. Aldenham and Abbots Langley. 
Upon a ſpecial order of ſeſſions, it was ſtated, that a poor 
perſon forty years ago came into a pariſh and lived there 
ever ſince ; that he attended the leet, amended the high- 
ways, had a pew in the church, five children, and did 
watch and ward. But by the court, Thoſe are not annual 
offices in the pariſh, and the 1 F. 2. c. 17. was purpoſely 
made to avoid theſe conſtructive notices, and requires no- 
= in writing; and therefore they held it no ſettlement, 
tr. 853, 

H, 5 IV. Dalbury and Foſton. A perſon exerciſed the 
trade of a blackſmith, was publickly employed by the 
pariſhioners, by the bailiff of the lord of the manor, the 
vicar, and the juſtice. The queſtion was, Whether this 
publick way of living was not tantamount to notice in 
writing, which was only deſigned to prevent clandeſtine 
entries and living? By the court: This might mage 

ave 
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have ſatisfied the ſtatute of the 1 J. 2. but the 3 . hah 


particularized the notice, and what ſhall be tantamount to 
it, and what not; but this is not among the particulars gf 
the ſtatute, and therefore is not ſuch notice as the law re. 
quires. For this being an explanatory law, the cour 
cannot carry the explanation farther than the ſtatute itſelf 
hath done, though in an original law the court will make 
conſtruction according to equity. Carth. 369. 2 Salk, x7, 
Foley. 114. 


Publication of the notice] In the caſe of X. and Chertſy, 
The banns of matrimony of a poor perſon were publiſhed 
in the church; and it was inſiſted, that this was a notice 
ſufficient, being in writing, and publiſhed in the church: 
But by the court; This is not ſufficient; for the other 
requiſites by the 3 V. muſt be obſerved ; and that being 
an explanatory act, cannot be taken by equity. 5 Mi, 


Laer all, this kind of ſettlement, by continuing 40 days 
after publication of notice in writing, is very ſeldom ob- 
tained ; and the deſign of the acts is not ſo much for the 
gaining of ſettlements, as for the avoiding of them, by 
perſons coming into a pariſh clandeſtinely : For the giving 
of notice is only putting a force upon the pariſh to remove. 
But if a perſon's fituation is ſuch, that it is doubtful 
whether he is actually removeable or not, he ſhall by 
giving of notice: compel the pariſh either to allow him a 
ſettlement unconteſted, by ſuffering him to continue 40 
days; or, by removing him, to try the right. 


ix. Of ſettlement by paying pariſh rates. 


By the 13 & 14 C. 2. c. 12. Forty days inhabitancy ſhall 
gain a ſettlement ; By the 1 FJ. 2. c. 17. Such 40 days art 
to be reckoned from the delivering 4 notice in writing ; And 
by the 3 V. c. 11. from the publication of ſuch notice in the 
church. 

But if any perſon who ſhall come to inhahit in any town or 
pariſh, ſhall be charged with, and pay his ſhare, towards the 
public taxes or levies of the ſaid town or pariſh, he ſhall be 
adjudged to have a legal ſettlement in the ſame, though no ſuch 
notice in writing be delivered and publiſhed, 3 W. c. II. 
l. 6. 

But by the 9g & 10 IV. c. 11. Perſons reſiding under 4 
certificate ſhall gain no ſettlement by being rated to and paying 


any ſuch levies, taxes, or aſſeſſments, 
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Shall be charged with and pay] M. 13 G. Sealon Tongall 
and Morpleſdon. The landlord was rated to the poor for the 
tenement, as being in his hands, and the tenant paid the 
rate, By the court: The tenant doth not gain a ſettle- 
ment, unleſs he be both rated and pay. Foley. 128. 2 Seſſ, 
C. 122. ; 

M. 9 G. 2. Sarrat and Bovington. The landlord, who 
never occupied the houſe, was charged to the poor rate; 
but the tenant, on demand of the overſeers, paid it. 
By lord Hardwicke Ch. J. and the court: The charging 
is the principal act, as it infers notice to the pariſh ; but 
both are neceſſary. The tenant muſt both be charged 
and pay, in order to gain a ſettlement. Bur. Settl. Caf. 

. | * 
tr 10 G. 2. K. and Bramſhaw. The landlord of the 
houſe who was alſo overſeer of the poor, was charged to 
the poor rate; but the tenant, on demand of the ſaid land- 
lord; paid the rate. By the court: It is a ſettled point, 
that a' perſon muſt be rated as well as pay; otherwiſe he 
gains no ſettlement. Burrow's Sett. Caf. 98. 

H. 10 G. 2. Lower Walton and Appleton. The father 
was rated, and the fon who occupied the tenement paid the 
nate. By the court: This gained no ſettlement to the ſon. 
Burrow's Sett. Caf. 100. 

E. 4 G. 2. Kingver and Kingſwinford. A perſon rented 
a tenement, and paid all parochial taxes for the ſame in his 
own right, but was not rated in the pariſh books; but the 
name of Richard Cotes that rented the tenement before was 
kept in the levy books. By the court: This was no ſet- 
tlement. Foley. 120. 

H. 21 G. 3. Bailey and Heclmondwicte. The mother 
occupied the houſe, and was rated and paid the taxes till 
the time of her death; after which, her ſon occupied the 
houſe and paid taxes, but the pariſh officers continued her 
name in the rate, knowing at the ſame time that ſhe was 
dead. By lord Mansfield: There muſt be ſuch a rating 
and paying, as to ſhew maniſeſtly that the pariſh had notice. 
Here the rate was continued in the name of a dead perſon, 
whom the pariſh officers knew to be dead. The rate ought 
to be made on the occupier, and could be on no body elſe. 
This (he ſaid) was determined in the caſe of K. and Wal- 
ſall, M. 18 E. 3. where the rate was © Late Lowbridge's. 
Dungl. 543. 

But yet it hath been adjudged, that it is not neceſlary, 
that the party ſhould be taxed by name: As in the caſe of 
St, Mary le more and Heavy-tree; the rate was charged, not 
on the perſon, but on the houſe, and it was determined * 

the 
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the court, that this rating and payment made a ſettlement, 
2 Salk. 478. 

So in the caſe of K. and Brightmen, E. 8 G. Where 
a man lived in a place called Hoſcoe's tenement, and paid 
taxes there by the name of the occupier of Hoſcoe's ; this 
was adjudged to be a ſufficient deſignation of the party, 
ſo as to gain a ſettlement. 8 Mod. 38. Burrow, Man. 
field. 1062. 

T. 31 G. 2. Painſwick and Cirenceſter. The pauper, 
Jſaac Moorman, took a houſe in Cirenceſter, of one Thomas 
Clifford, and agreed to pay the land tax, and poor taxes, 
and all other taxes. The rating was thus : © Thomas Clif- 
« ford, or tenant.” Moorman paid the taxes; and the 
overſeers gave receipts to him in his own name, The 
landlord Thomas . a lived five miles off. It was 
urged, that Iſaac Moorman himſelf was not rated; being 
neither expreſly named, nor even perſonally hinted at. 
But the court was clearly of opinion, that this man was 
ſufficiently charged, to notify to the pariſh of Cirenceſter 
that he was an inhabitant there, and conſequently gained 


2 ſettlement by payment of the rates ſo charged. Burrau's 


Settl. Caſ. 465. 

E. 4 G. 3. Openſhaw and Garton. James Bowden, ſet- 
tled at Openſhaw, took a houſe and two cloſes at Gortm, 
and the landlord was to pay all taxes and levies but the 
window-tax. The rating was thus: © Boawden's.” The 
landlord himſelf for ſome time paid the taxes; but in the 
laſt year, the landlord having ſome diſputes with the over- 
ſeers about his aſſeſſments, directed the overſeers to call 
upon his tenant Bowden for a poor rate and a church rate, 
and tell him that he his landlord ordered him to pay, and 
he would allow it to him out of his rent. The tenant 
paid the ſame, declaring he paid them for his landlord, 
and the overſeer ſaid he accepted them accordingly. But 
the landlord not being aſked by the tenant to allow it, did 
not allow it out of the rent till three quarters of a year 
after he left the eſtate (which was fix days before the or- 
der of removal), when he repaid the money. It was ob- 
jected, that in this caſe the tenant was neither rated nor 
paid. By lord Mansfield Ch. J. This was a tenant's tax. 
And he 1s aſſeſſed by name, Bowden's. The agreement 
between his landlord and him, that the landlord ſhould pay 
it, is nothing to the pariſh. Burrow's Settl. Caf. 522, 
Black Rep, 403. | 

T. 14 G. 3. St. Olave's and Warblington, The pauper 
William Freemantle, being ſettled at Warblington, hired 2 
houſe, and lived in St, Clave's; where a church rate as 

mace 


P9002, (Settlement by rates.) 


made in 177 3, wherein his name appeared thus: © MVilliam 
« Preemantle (to bring ſecurity) 1s 6d.” And the ſaid 
ſum was received by the churchwarden. But the ſaid 
churchwarden (who had given this evidence) being croſs- 
examined, it appeared that the rate, when firſt made, was 
caſt up, and no ſum of money was ſet againſt the name of 
William Freemantle ; but that afterwards, the churchwarden, 
being continued in his office for the next year, met the 
pauper, who told him he had got a certificate from 
« Marblington, and had delivered it to the guardians of 
« the poor houſe: That thereupon the ſaid churchwarden 
demanded of him, and received of him, the ſum of 1s 6d, 
and afterwards (on the ſame day) ſet down in figures the 
ſaid ſum in the rate made in 1773: But finding that the 
pauper had no ſuch certificate, he offered to return the 
money, and the pauper refuſed to accept it. By the court: 
This is not an informal rate, or irregular in the manner of 
making it. It is no rate at all. Bur. Set. Caf. 787. 

H. 15 G. 3. Carſhalton and St. Magnus. The pauper 
Themas Rummels, living in a houſe at Carſhalton belonging 
to William Bridges eſquire, paid the land tax there. The 
aſſeſſment was, Landlord rated, Milliam Bridges eſquire, 
« for lands and tenements, in the occupation of Thomas 
« Rummels.” The court were of opinion, that the land- 
lord is the perſon rated, and not the tenant: That it was 
a very hard caſe upon the poor man; but they thought the 
objection too ſtrong to be got over. Bur. Set. — 809. 
And the like was determined in the caſe of Mitebam and 
di. John Southwark. T. 19 G. 2. Douglas. 214. 

H. 21 G. 3. Croydon and Corhampton. The overſeers 
made a rate for 2s in the pound, in this form. © Rent 41 
Q. Certificate. Occupier, Richard Goodiff, Sum aſ- 
WA ”* The overſeers demanded 8s for the 
rate, declaring he was aſſeſſed in that ſum for the relief of 
the poor. Goodiff objected, alledging that he was not a 
pariſhioner. The overſeer opened the rate book, and 
ſhewed him his name therein, and threatened to diſtrain for 
the 88, if he did not pay it. Goodiff, on this, paid the 
money directly. In the afternoon of the ſame day, the 
overſeer returned, with the veſtry clerk, and offered to re- 


turn the money, ſaying he had taken it by miſtake. Goodiff 


refuſed to receive it. The overſeer however left it, and 
went away: on which, Goodiff threw the money after him. 


It was objected, that here was no rating. There was no 


lum put againſt Goodiff”'s name. The pariſh knew he occu- 
pied the houſe, but they never intended to rate him. The 
miſtake of the overſeer (and corrected io ſoon) in 3 

im 
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him rated when he was not, could not be binding upon the te 
pariſh, But by lord Mansfield: There is no queſtion in "are 
the caſe. The title of the rate is, Two ſhillings in the g 

und; and in the column of rent, GoodifF*s rent is 41, 
"This fixes his proportion of the rate. Fo wie 4 4 
was his name inſerted, if not to rate him? And deſides, he * 
has paid it, and againſt his will; and he ſhall not have i if 9 
in his power to ſay, upon reconſidering the matter, I hays 
thought better of it, and you ſhall not gain a ſettlement, 
Douglas. 599. 


85. 
His ſhare] M. 10 G 3. Stapleton and Stoney Stantiy, . 5 


The ſon lived with his mother, as part of her family, A tic 
and was rated and paid the tax for the eſtate which ſhe ratec 
occupied. It was objected, that this was not his ſhare, paid 
but his mother's ſhare of the public taxes or levies of the colle 
pariſh: The charge muſt be in proportion to what a man colle 
occupies : But this man occupied nothing. It was an. men 
ſwered, that the words his ſhare mean no more than ſuch ther 
part or proportion of the whole tax, as was charged per. of tl 


ſonally upon him. The court were very clear, that he was 
gained a ſettlement, by having been thus charged, and hay- 
ing paid what he was ſo chargedwith. Bur. Set. Caf. 649, 


Of the publick taxes or levies] And though the rate be in 
form, or in the manner of making it, not ftrictly legal, 
but void; yet if the party be rated and pay to ſuch a rate, 
he ſhall gain a ſettlement: For it would be hard, that 
one of the pariſh ſhould come and ſay, that it was a void 
rate, being of their own making, and acquieſced under, 
and the money paid accordingly. 19 Vin. 386. St. Gilei's 
Cripplegate and St. Mary Newington. 


The publick taxes or levies of the ſaid town or pariſ] 
By the 9 G. c. 7. No perſon who ſhall be aſſeſſed to the 
ſcavenger's rate, or to the repairs of the highways, and 


ſhall duly pay the fame, ſhall be deemed to be fetal If 5 
thereby. /. 6. * 

T. 9. An. Paying to the county bridge gains no ſettlement, th 
for there all the county is liable, and he pays as one of the he 
county, and not as an inhabitant of the pariſh or town b 
where he lives. Caſes of S. 1. in 


But perhaps the caſe may be altered in this reſpect, 


ſince the act of the 12 G. 2. c. 29. which charges a ſum I 
certain upon every diviſion in proportion to their poor rate, 
towards the repair of bridges and other county expences, 
brought together by the ſaid act into one general county | 
rate; which before were collected ſeparately, and (with 
reſpect to bridges) charged by the juſtices upon every in- 


dividual. 
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dividual, Whereas now, if a man pays to the county 
rate, he eaſes the diviſion where he is aſſeſſed and pays, of 
ſo much as his aſſeſſment comes to. And there is in this 
caſe the ſame notoriety of his inhabitancy as in the caſe of 
the poor rate, 

It hath been doubted, whether being aſſeſſed to and 
paying the land tax would gain a ſettlement. In the caſe 
of 9. and St Michael's Cornhill, T. 9 An. It was adjudg- 
ed, that this was no ſettlement, becauſe it is a county 
tax; ſo of a hundred, or any other county tax. 19 Viner. 


(Settlement by rates.) 


85. 

: da in the caſe of Oatehampton and Kenton, E. 7 G. 2. 
A tide-waiter reſided in Kenton, and had a ſalary. He was 
rated for this ſalary to the land tax in Kenton. It was 
paid far ſome time by himſelf, but repaid to him by the 
collector of the cuſtoms; and afterwards was paid by the 
collector. It was objected, that a taxation, without pay- 
ment, gains no ſettlement: Then the queſtion is, Whe- 
ther he paid his ſhare towards the public taxes and levies 
of the pariſh? And it is plain that he has not. For it 
was not his own money, but the money of the collector. 
By lord Hardwicke Ch. J. Suppoſe a landlord has agreed 
to reimburſe his tenant, would not the tenant be ſettled ? 
This collector did not pay it to exonerate the pariſh, but 
to better the man's ſalary. And by the court; It hath 
been ſettled, that the land tax is a pariſh tax within the 
at; and his being taxed for his ſalary makes no difference. 
Burrows Settl. Caf. 5. 

And in the caſe of Bramley and Armley, H. 9 G. 2. 
Jobn Cloſe, the pauper, after his ſettlement in Bramley, 
removed with his family, and inhabited and farmed lands 
at Armley, for which he was charged and paid two quarter- 
ly payments to the land tax only, It was urged, that us 
the land tax is always allowed or repaid by the landlord, 
the payment thereof can gain no ſettlement to the tenant. 
By the court; It hath been a great doubt, whether in this 
reſpect the legiſlature did not mean parochial taxes. But 
this hath been long gotten over; and the land tax has 
been holden to be within the act, from the notice of in- 
habitancy that ariſes by the party's being aſſeſſed and pay- 
ing it. Burrow's Settl. Caf. 75. 

So alſo in the caſe of X. and Chidingfold. H. 30 G. 2. 
It was moved to quaſh an order of ſeſſions, not ſtating the 
caſe, but merely the queſtion, Whether the tenant's pay- 
ing the land tax (which was allowed to him again by his 
landlord) amounts to ſuch a notice, as ſhall gain the te- 
zant a ſettlement? Which the ſeſſions held that it did 

not. 


479 


480 


Pooꝛ. (Settlement by rates.) 


not. In ſupport of the motion, was cited the caſe gf 
Oakehampton and Kenton, where a tide-waiter's being taxed 
to the land tax for his falary, was holden to be ſufficient 
notice ſo as thereby to gain a ſettlement, even tho? it was 
paid by the collector. And the aforeſaid caſe was cited q 
Armley and Bramley. On ſhewing caufe, the counſel on 
the other fide acknowledged, that they could not ſupport 
the order; the point being already fully ſettled by former 
determinations. And the rule for quathing the order of 


ſeſſions was made abſolute. Burrow's Settl. Caſ. 415, 


And, finally, in the caſe of Fulham and St. Margaret 
Meſiminſter, M. 33 G. 2. The tenant was aſſeſſed to 
and paid the land tax; which was allowed to him by his 
landlord, on ſettling his account with him for the rent. 
It was inſiſted, that it hath been often and fully ſettled, 
that this will gain a ſettlement. And upon that ground 
of its being a ſettled point, the court adjudged accord- 
ingly. Burrows Settlem. Caf. 488. 

The difficulty ſeems to have been, for that the land tax 
is not an occupier's tax. It is chargeable upon the land, 
The tenant is to pay it, 'tis true; but, by the annual 
land tax acts, he is to deduct the tame out of his rent to 
the landlord. So that properly the tenant doth not pay 
his ſhare, but his landlard's ſhare to the land tax. The 
caſe of a tide-waiter, or exciſeman, is ſomewhat differ- 
ent. For the officer's tax eaſeth the reſt of the inhabit- 
ants for ſo much in their afleſlment; and it is reaſonable 
that he who contributes to the pariſh ſtock ſhould be in- 
titled to receive relief from thence, But it 1s no advan- 
tage to the pariſh, that the tenant pays the tax, and not 
the landlord, But the aforeſaid determinations hare 
turned upon the point of notoriety, that the tenant's 
being aſleſſed and paying ſhall be tantamount to notice it 
writing. 

By the 21 C. 2. c. 10. Perſons aſſeſſed to and paying 
the duties an houſes and windows, ſhall not thereby gain? 
ſettlement. And one reaſon may be, becauſe they © 
not thereby contribute any thing to the public ſtock & 
the pariſh. So alſo by the 18 G. 3. c. 26. payment 6! 
the duties granted by that act on houſes worth the yea 
rent of 5 1 and upward, ſhall not gain a ſettlement. 


x, Of ſettlement by ſerving a pariſh office. 


By the 13& 14 C. 2. c. 12. Forty days inhabitanty foal 
gain a ſettlement : By the 1 F. 2. c. 17. Such 40 4ays ar 
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t be reckoned from the delivering of notice in writing: And 
by the 3 V. c. 11. they are to be reckoned from the publica- 
tion of ſuch notice in the church. 

But if any perſon who ſhall come to inhabit is any town or 
pariſh, ſhall for himſelf, and on his own account, execute any 
publick and annual office or charge in the ſaid town or pariſh, 
during one whole year; he ſhall be adjudged to have a legal 
ſettlement in the ſame, though no ſuch notice in writing be de- 
livered and publiſhed. 3 W. c. 11.1. 6. 

By the 9 & 10 V. c. 11, No perſon who ſhall come into 
any pariſh by certificate, hall le adjudged by any act whatſo- 
wer, to have procured a legal ſettlement in ſuch pariſh, unleſs 
he ſhall really and bona fide take a lage of a tenement of the 
yearly value of 10 l, or ſhall exccute ſome annual office in ſuch 
pariſh, being legally placed in ſuch office. 


Por himſelf and on his own account] Therefore a perſon 


3 


ſworn into and ſerving the oftice of conſtable, as deputy 
to another, doth not thereby gain a ſettlement. 19 Vi- 
ner. 379. Lothſ-me and Sheriff Hales. 

H. 4 G. 3. Winterbourn and St Philip and Jacob. The 
cuſtom was for the conſtable to be preſented by the jury at 
the leet. The jury preſented Richard Bayly, eſquire, who 
procured the pauper to ſerve for him, in order to gain the 
pauper a ſettlement. The pauper accordingly was- ſworn 
into the office by a juſtice, and ſerved the ſame for a year; 
but was not preſented thereto at the court Jeet, as con- 
ſtable in his own right. By the court clearly: He gain- 
el no ſettlement. Burrow's Settl. Caſ. 520. Black. 
Rep. 452. 

ii 96 3. Allcannings and Painey. The houſe occu- 
pied by Mr. Amor being in turn to furniſh a tithing-man 
for the pariſh of Patney, the leet jury preſented him to 
that office, And he, by leave of the court leet, put in 
his place Thomas Palmer, a common labourer, an houſe- 
keeper, living in the ſame pariſh; who was ſworn in ac- 


cordingly at the ſaid leet; and ſerved the ſaid office for a 


year: But Mr. Amor paid him all his expences attend- 
ing the execution of it. — By the court: Palmer gained 
no ſettlement in Patney ; for, clearly, he ſerved for Amor, 
and did not execute the office for himſelf and en his own 
account, Bur, Sett. Caſ. 634. 


Annual office] H. ꝙ Ann. Gatton and Milwich. A per- 
lon being choſen pariſh clerk by the parſon, ſerved for 
ſeveral years, and received his fees and dues. By the 
court; It is a pariſh office, and has the care and cuſtody 
of the ornaments of the church. Tis true, if he is poor, 
and has a family, they may remove him ; for although he 

Vor, III, H h came 
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came in by the parſon only, yet their not removing hinz 


implies their conſent and approbation; and by this con. 
ſent of theirs, the law adjudges him in by the concur. 


' rence of the pariſh. Caſes of S. 241. 2 Salk. 536. Fils, 


123. 

*. in the caſe of K. and St. Mary Berkhamflead, I. 
8 G. 2. The court ſeemed to be of opinion, that the ex. 
ecuting the office of a par clerk is ſufficient for a certif. 
cate perſon to gain a fettiement; for it is an annual ff 
and more. 2 Se. C. 182. And it is not neceſſary for 2 
pariſh clerk to be licenſed by the Ordinary, in order to be 
legally placed in ſuch office. Str. 942. 

T. 14G. 3. Helſington and Over. Two juſtices by 
their order remove the reverend John Langhorn from Hil. 


fington in the county of F/e/tmorland, to Over in the coun. 


ty of Cheſier. The ſeſſions, upon appeal, confirm that 
order, and ſtate ſpecially ; That on the firſt day of Oder 
1766, the vicarage of the pariſh of Over was ſequeſtred 
for three years, or till the biſhop fhould releaſe the ſame: 
That on the twelfth day of the ſame O3ber, the ſaid Jobs 
Langhorn was ordained deacon by the biſhop of Cheſter, in 
order to ſupply the cure of Over during the ſequeſtration: 
That from the 15th of the ſaid month, to the 15th of 
June 1768, he by an exchange with the curate at Am, 
reſided and did duty in the pariſh of Acton, but received his 
ſalary regularly from the ſequeſtrators of Over: That from 
the ſaid 15th of June 1768, to the firſt day of Ozber 1769, 
he reſided and did duty as curate at Over, when the ſe- 
queſtration ended: That it did not appear that he had any 
licence to the curacy of Aten. On ſhewing cauſe againſt 
quaſhing theſe orders, it was argued, that this office of 
curate or ſequeſtrator for three years, or till the biſhop 
ſhould releafe the vicarage from the fequeſtration, was a 
public annual office or charge in the pariſh, and was ex- 
ecuted on his own account. It was conferred upon him 
under his own qualification of a deacon, and quite inde- 
pendent on the vicar of Over. And its being conditional, 
if the biſhop ſhould releaſe the ſequeſtration, is no objection; 
a conditional hiring would gain a ſettlement. Unto which 
it was anſwered, that this cannot be conſidered as execut- 
ing an annual office or charge in the pariſh on his own 
account, It could not be annual; becauſe the ſequeſtra- 
tion would be at an end, the very moment the debt had 
been paid. The curate alſo might have diſſolved the con- 
tract whenever he pleaſed, He had no frechold in his 
office, as a pariſh clerk has, who is upon that foot indeed 
holden to be irremoveable, and to gain a ſettlement. By 


"Ja lord 


Jord / 
an an 
Afton 

ſequel 
like tl 
are af 
pariſh 
pariſh 
concu 
Fett. 
H. 
fact i 
de al 
execi 
* 
be g 
colled 
the p 
this 
ment 
The 

with 
of w 
pariſ 
nous 
houſ; 
that 
lecto 
not 

pari 

it foi 

on | 

com 

of tt 

hath 

why 


Fils 
ls 
Pile 


war, 
in tl 
15 ſy 
men 
the | 
gain 
Whi 


13002, (Settlement by office.) 


Jord Mansfield: There is no colour for conſidering this as 
an annual office: It is no office at all. And Mr. juſtice 
Afton ſaid, Y ou cannot call it an annual office, when the 
ſequeſtration may be determined at any time. It is not 
like the annual office of a conſtable or a tithingman. They 
are appointed generally, and to ſerve for a year. That of 
pariſh clerk is a frechold: and it is upon that foot, that a 
pariſh clerk gains a ſettlement. The other two juſtices 
concurred. And both the orders were quaſhed. Bur. 
Set. Caf. 746. 

H. 7 G. Biſbam and Cook. The ſeſſions ſetting out the 
fact ſpecially, adjudge the ſettlement of a poor perſon to 
be at Biſbam, becauſe when he lived in that pariſh, he 
executed the office of collector of the duties given by the 6 
& 7 V. c. 6. on births and burials. It was moved to 
quaſh it, becauſe this was not a pariſh office, and it would 
be giving the commiſhoners (who are to appoint the 
collectors) a power to bring what charge they would upon 
the pariſh : Beſides, it was not ſtated in the order, that 
this was an annual office, as it muſt be to give a ſettle- 
ment, within the expreſs words of the at, By the court : 
The reaſon why the executing offices gives a ſettlement 
without notice is, becauſe of the notoriety of the thing, 
of which the parliament thought it impoſſible but the 
pariſh ſhould have notice: Can any thing be more noto- 
nous than this, which is to collect a duty from houſe to 
houſe? We cannot ſuppoſe a fraud in the commiſſioners, 
that they would appoint a perſon of no ſubſtance to be col- 
lector, only to bring a charge upon the pariſh. It needs 
not to be a pariſh office, but a publick annual office in the 
pariſh, And as to its not being ſaid, that this man executed 
it for a year, we mult take it he did ſo, becauſe it appears 
on looking into the ſtatute, that the power given to the 
commiſſioners is to appoint a perſon who ſhall be collector 
of the duties for a year, and then give in his accounts. It 
hath been held a ſettlement in the caſe of the land tax, and 
x, not in this? And the order was confirmed. Str. 411. 

ay. 124. 

H. 9 Ann. St. Mary and St. Laurence in Reading. Mr. 
Foley ſays, the queſtion was, Whether the being church- 
warden for the borough, and ſerving that office for a year 
In the borough, which extends itſelf into ſeveral pariſhes, 
i; ſuch a ſervice of an annual office as will gain a ſettle- 
ment? And, by the court, it was held to be an office, 
the ſerving of which for one whole year, was ſufficient to 
gan him a ſettlement in that pariſh within the borough in 
Which he lived, Foley. 121,-——But in this report there 
H h 2 mult 
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muſt probably have been ſome miſtake. A churchwarden 
is a parochial officer, and his office doth not extend into 
ſeveral pariſhes. Mr Viner, from a manuſcript note which 
he had of this caſe, ſays, The office is mentioned there 
to be warden of the borough (which is molt likely) being 


in nature of a tything man, to execute the proceſs of the 


Juſtices of the borough. But he is not to execute bis 
office in one pariſh only, but all over the borough. And 
it was doubted whether this was a ſettlement or not; he. 
cauſe he was not elected into this office by the pariſh, nei. 
ther was the exerciſe of his office cenfined to the pariſh, 
yet he is a publick officer, and his office is partly exerciſed 
within the pariſh, ſo that the pariſhioners muſt take notice 
of him. And, by the court, it was held a good ſettle. 
ment, being within the expreſs words of the {tatute of exe. 
cuting an office in a town or pariſh. 19 Viner. 379. 

E. 8 G. 2. St. Maurice's and St. Mary Calendar's in 
Wincheſter. WMilliam Weſt, a certificate man from K. 
Themas's, came into the pariſh of St. Mary Calendar in 
i incheſten. He was afterwards choſen one of the en- 
ftables for the city of Vincheſter, which city conſiſts of 
ſeveral other pariſhes beſides that of St. Mary Calendar; 
and was legally placed in that office, and executcd it in 
and through all parts of the city for one whole year; 
during which time he reſided in the pariſh of St, Mary 
Calendar. By the court unanimouſly : He avoided his cer- 
tificate, and conſequently gained a ſettlement in St. Mary 
Calendar's, by executing this office in that pariſh ; tho 
choſen by the whole city, and not by the pariſh of &. 
Mary ſingly; and though not a mere pariſh office. For, 
in the words of the act, he executed an annual office in 
the pariſh, being legally placed in ſuch office, Burrm'i 
Settl. Caf. 27. 

H. 9G. Burliſcomb and Samford Peverell, The ſeſſions 
on a ſpecial order adjudge, that the office of tythingman 1s 
not ſuch an office as thzt a man thereby ſhall gain a ſettle- 
ment. But by the court: "The order muſt be quaſhed; for 
this is an annual office in the pariſh, within the words and 
meaning of the act. Str. 444. 

H. 2 G. 2. Holy Trinity and Garſington. A certificate 
man was appointed tythingman by the ſteward of a leet. 
He ſerved a year; but was not ſworn in till half the year 
was expired, The court inclined that it was a good ſet- 
tlement; but being a new cafe, and ſomewhat doubtful, 
they ordered a ſecond argument to this point, Whether 
he was legally placed in the office or not, as not having 
been ſworn till half the year was expired. But the —_ 
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was afterwards quaſhed for want of complaint that the 
pauper was actually become chargeable. Foley. 123. Caf. 
if 8. 72. Burrow's Settl. Caſ. Zo. 


M. 17 G. 2. Wingham and Sellindge. A certificate 


man was told by his wife, that the borſholder had left a 


wooden tally at his houſe, as a token that he had been 
choſen bor/holder at a court leet of the manor ; but he did 
not know it of his own knowledge, nor was there any 
evidence of a preſentment by the leet jury, or of his ap- 
pointment or election, nor did he ever take the oath of 
office ; but once he executed a warrant of a juſtice direct- 
ed to the borſholder, and for that whole year he was will- 
ing and ready to execute the office, By the court: When 
an order of ſeffions ſtates the facts ſpecially, the court 
muſt take it, that the juſtices have ſtated all the evidence 
that appeared to them, Now the act requires a legal 
placing in the office. But it is ſtated here negatively, that 
there was no preſentment, no admiſſion or ſwearing. So 
that here is no foundation for ſupporting a legal placing. 
Str. 1299, Burrow's Settl. Caf. 223. 

H. 31 G. 2. Cold Aſhton and Weodcheſter. There was 
2 cuſtom to ſerve the office of tythingman, for half a year 
only at a time. By lord Mansfield Ch. J. This cannot 
be an annual office to gain a ſettlement. — In this caſe, 
the pauper had ſerved the office of tythingman in Cold 
Aſhton for half a year, and 20 years after for another half 
year. Burrow, Mansfield. -502. 

M. 18 G. 2. Fittleworth and Pulborough. A certificate 
man was elected and ſworn a tythingman for a tything 
which did not extend through all the parith of Fittletuorth, 
but comprehended that part of it where he reſided. He 
executed the office a little more than five months, and then 
became actually chargeable, and aſked relief. Whereupon 
two juſtices removed him, and their order upon appeal was 
afirmed. And, by the court: The juſtices had juriſdie- 
tion to remove him, though in execution of the office, he 
being become actually chargeable. It is not neceſſary that 
the office ſhould extend throughout all the pariſh ; the act 
only requires executing ſome annual office in the pariſh, 
But it muſt be executed for the ſpace of a whole year, 
And the preſent caſe being an execution for Jeſs than a 
whole year, it did not avoid his certificate, and conſe- 
quently did not gain him a ſettlement at Fittletoortbhb. Bur- 
row's Settl. Caf. 238. 

T. 27 C28 G. 2. Whitchurch and Overton. It was 
ſtated, that the pauper was nomiuated at the court leet, 


Hh 3 and 


485 


4.86 


| ſeveral years, and received the 101 a year from the yi. 


Pod. (Settlement by office.) 


and ſworn into the office of baili or ale-taſter for the 
borough : That he executed the office in the borough for x 
year: That the ſaid office conſiſts in inſpecting weights 
and meaſures within the borough, and in warning the jur 
to ſerve at the court leet there: I hat the borough is not 
one fifth part of the pariſh: That the bailiffs have never 
exccuted any authority over the pariſh at large : That great 
part of the pariſh knew nothing of ſuch office: And that 
new married men, and new comers, were frequently no. 
minated for the ſake of colt- ale. On the authority of thc 
caſe of Fittleworth, this was held to be a good ſettlement, 
Burrow's Settl. Caſ. 365. 

E. 18 G. 2. Sheepſhead and Melborne. A perſon wy 
certificated from Sheepſhead to Melborne, and ſtaid there 
ten years, during which time the lady Elizabeth Haſting; 
conveyed lands to truſtees for ſeveral charities out of the 
profits, and amongſt others, the ſum of 1ol a year to the 
charity ſchool at Mellorne, to be paid to the vicar there 
for the time being. In the ſpecial order of ſeſſions it was 
ſtated, that -the certificate man officiated as ſchoolmaſter 


car: and this the ſeſſions held, gained him a ſettlement 
in Melborne, where they declare he had a freehold eſtate; 
and fo had both the requiſites to obtain a ſettlement to a 
certificate perſon, namely, a tenement of 101 a year, and 
executing an annual office : But by the court : The order 
muſt be quaſhed ; for it doth not appear how he came into 
this employment, and the legal right to receive the ſalary 
is in the vicar, who not caring to officiate. himſelſ, has 
therefore paid it over to this man as his deputy, which could 
never give any perſon a ſettlement, much leſs to a certificate 
man. Str. 1225. Burrow's Settl. Caf. 244. 

Note, A ſchoolmaſter is not legally placed in the office, til 
he hath ſubſcribed before the biſhop the declaration of 
conformity to the liturgy of the church of England, and is 
licenſed by him: And by the 13 & 14 C. 2. c. 4. , 10. 
if he ſhall execute the office without having ſo ſubſcribed; 
he ſhall be utterly diſabled, and ip/o facto deprived thereof, 
and the ſame ſhall! be void as if he were naturally dead.— 
Unleſs he is a proteſtant diſſenter : in which caſe, in order 
to be legally qualified, he muſt at the ſeſſions where he 
reſides take the oaths and make the ſubſcriptions in like 
manner as proteſtant diſſenting miniſters are required dy 
the 19 G. 3. c. 44. whereof the clerk of the peace“ 
certificate is the proper evidence, For which ſee Title 


Diſſenters. 


xi, Of 


or the 
h for a 
veights 
ie jur 
18 not 
> never 
t great 
id that 
ly no. 
of the 
ment. 


n was 
| there 
afting; 
of the 
to the 
* there 
it was 
maſter 
he vi- 
lement 
eſtate; 
at to 2 
r, and 
> Order 
ze into 
ſalary 
If, has 
1 could 
tificate 


ce, til 
jon of 
and is 

« I0, 
r 
tereof, 
ead.— 
order 
ere he 
n like 
red by 
zeace's 


Title 


xi. Of 


A 


15002, (Settlement by rol a yer.) 


xi, Of ſettlement by renting 100 a year. 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any perſon fhall come to ſettle in any tenement under 
the yearly valus of 101, two juſtices may remove him te where 
he was laſt legally ſettled for 40 days. 

By the 9 & 10 V. c. 11. No perſon who ſhall come into 
any pariſh by certificate, ſhall be adjudged by any af tubatſo- 
gar to have gained a legal ſettlement in ſuch pariſh, unleſs he 
ſhall really and bona fide take a leaſe of a tenement of the 
yearly value of 101, or foall execute an annual wg in 
ſuch pariſh. 

Within 40 days] Leſs than 40 days reſidence upon a 
tenement of 101] a year will not gain a ſettlement. As 
in the caſe of Dilwin and Leominfler, T. 8 & 9g G. 2. 
William Smith, the pauper, agreed for a farm in the pa- 
riſh of Eardiſland, to hold from Candlemas, at 441 yearly 
rent; and in April following he ſowed about 15 acres of 
the land with grain; and in May following, he came to 
live on the farm, and inhabited there about three weeks ; 
and then the greateſt part of his ſtock of cattle was ſeized 
and driven away, for rent due to his former Jandlord at 
Leominſter. Whereupon the ſaid Smith then came to a 
new agreement with his landlord in Eardiſſand, and agreed 
to quit that farm, and to continue in the farm houſe and 
garden, and to have a ſmall parcel of paſture with it, at 
the rent of 31 10s, and he continued thereupon in the ſaid 
pariſh of Eardiſſand till Michaelmas following. By lord 
Hardwicke Ch. J. There was no inhabitancy for 40 days 
in Eardiſſand under the leaſe of 441 a year; and therefore 
there can be no ſettlement gained under it. And the next 
agreement with his landlord in Eardiſſland was quite a ſe- 
parate contract, and cannot be tacked to the former. It 
did not take effect till the other was finiſhed. Burrow's 
Lettl. Caſ. 54. 


After any perſon ſhall come to ſettle] Here it is to be con- 
ſidered, where ſeveral perſons come to ſettle upon a te- 
nement, either as taking jointly, or by under-leaſes one 
irom another, whether this ſhall ſettle all or any of them. 

M. 25 G. 2. Marden and Barham. Two perſons jointly 
hired a houſe and land at Marden for 161 a year, and 
jointly occupied the houſe and tilled the land for the ſaid 
* and jointly paid the rent, that is, each the like ſum. 
t was urged that this gained no ſettlement to either of 


them, And a caſe was cited, between Croft and Gain- 


. Hh 4 fore 


487 


4.88 


P9092. (Settlement by 101 a year.) 


ford at Durham aſſizes 1733, which was a joint taking of 


141 a year, each paying ſeparately, the landlord not car. 
ing to let to either ſingly. And the two judges (lord chief 


juſtice Eyre and Reeves) to whom it was referred, held it 


no ſettlement; becauſe the ſtatute requires the perſon' 
taking a tenement of 101 a year value: Whereas this 
practice of calling in a partner in the taking, would, if 
admitted equivalent to a ſole taking, evade and fruſtrate 
the ſtatute, and let in an indefinite number of families ll 
to be ſettled upon one tenement of 101] a year value, (y 
the contrary it was argued, that each was legally tenant 
of the whole, both being liable to the landlord for the 
whole rent. By the court: This was not ſufficient to 
gain a ſettlement. Whatever remedy the landlord might 
have againſt the occupiers of the land for his rent, the 28 
of parliament in the preſent caſe conſiders: only the right; 
which clearly is but to one half, and that half doth nat 
amount to the value of 101 a year. Burrows Set, 
Caſ. 311. 

T. 29 C30 G. 2. Little Tew and Duns Tew. Richard 
Guff kyns the pauper, together with Fohn Gocdwin his fa. 
ther in Jaw, rented a tenement at Duns Tew at 811 a 
year, as partners; and lived there 12 years. Ard being 
about to leave Duns Tew, Goodwin alone went to Mt. 
Keck's agent at Little Tew, and took a farm of 521 a 
year, for 4 years. After the ſaid taking, and before the 
farm was entered upon, GF kyns inquired of Goodwin, 
whether he depended upon his going with him to Littl 
Tew? To which Goodwin replied, that he did; for he 
could not go without him. They both removed from 
Duns Tew to Little Tew, with their whole joint ſtock, to 
the value of more than 1001; and managed the farm 
together for 7 years, both of them reſiding thereon, Mr, 
Keck gave his receipts for the rent to Goodwin only; and 
once, when Mr. Keck diſtrained for rent, the diſtreſs was 
made upon the ftock which Mr. Keck ſuppoſed to be 
Goodwin's only; and Goodwin alone gave a bill of ſale of 
the ſtock; and Gufiyns then ſtood by, without inter- 
poſing. At the end of 7 years, juſt before the order of 


removal was made, Guffkyns went off from the farm, 


and Goedrvin took the whole ſtock, allowing Guff kyns 621 
for his moiety thereof. It was adjudged by the juſtices, 
that this being not a joint hiring, but a taking by Goad— 
win only, Guffyns the pauper did not hereby gain a ſettle- 
ment. On removal of this cauſe into the court of king's 
bench, it was obſerved by the court, that the words of the 
ſtatute are, coming to ſettle in any tenement under the year? 
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value of 101. That the agreement between the two farmers 

was, to occupy jointly, with a joint ſtock: That the 

caſe doth not turn only upon the credit given to the tenant 

by the landlord, but upon the credit given by the legiſ- 

latute to a man able to ſtock a farm of ſuch a value: A 
tenant may let the whole, or even ſubdivide it out to un- 
der-tenants, who may thereby gain a ſettlement, if the te- 
nement be above 101 a year: And where is the difference, 
between the original tenant's letting out part, and his 
taking in a partner ? -—- And after having taken time to 
conſider of it, the reſolution of the court was, that Guf- 
tyns gained a ſettlement in Little Tew. For, being taken 
in partner by Goodwin, he is to be conſidered as having an 
intereſt in the farm, at leaſt as tenant at will to Go9dwin of 
the moiety of a farm worth 521 a year for the whole of it, 
and conſequently his moiety above 101 a year. A tenancy 
at will, even in the caſe. of a certificate perſon, is ſuſhcient 
to gain a ſettlement, as was determined in the caſe of 
Cranley and St. Mary's Guildford, H. 8 G. Burrow's Settl. 
Caſ. 308. 

M. 7G. 3. Llandverras and Northep. Evan Hughes, 
father of the pauper, rented a tenement of 1ol a year, and 
paid the rent to the landlord. He lived for above 40 days 
in a part of it, which part was of the yearly value of 408 
only. And immediately after his taking the tenement, 
he let the reſidue thereof to under-tenants, without reſiding 
thereupon at all himſelf, It was argued, that being liable 
only to the rent did not gain him a ſettlement. He muſt 
occupy as well as take a tenement of 101 a year value, and 
he ought to occupy the whole 101. a year. Otherwiſe, 
many different poor families might be introduced into a 
pariſh, upon one ſuch taking. It would quite evade the 
act, if the mere taking of a tenement would do ; for then 
one would gain a ſettlement by taking, and another by oc- 
cupying the ſame tenement. By the court: In caſe of a 
grofs fraud, the ſeſſions no doubt would find it fo, and 
the ſettlement would be void. But no fraud being found, 
there is no doubt upon the Jaw of the cafe, but that Hughes 
was the tenant and liable to the rent, and had credit for 
the whole. And therefore he is as much ſettled, as if he 
had rented a tenement of 101 a year, and let lodgings. 
The act doth not require a perſon renting a tenement of 
10! a year, to occupy it; it is enough, if he rents it, and 
reſides 40 days in the pariſh, The ground the act goes 
upon, is a perſon's having credit ſufficient to hire a tene- 
ment of that value. This man appears to have had ſuch 
credit, The under-tenants do not take a tenement of the 
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yearly value of 101; therefore they do not. hereby gain 3 
ſettlement. Burroto's Settl. Caſ. 571. Black, Rep, boy 

T. 13 G. 3. Awre and Newnham. The pauper Hb. 
way Denton, and one Richard Mann his wile's father 
Jointly rented and occupied an eſtate at Newnham of $9] « 
year, for tiree years. The ſaid Richard Mann dying 
about the end of that time, the ſaid Denton ſoon ailerwards 
did, alone, take a houſe of one Richard White at fur; 
of the yearly rent of 31, and another eltate c ſiſting 
of lands of one John Serjeant at Awre aforc{aid, at the 


yearly rent of 8]. The ſaid Richard Mann leaving a vi- 


dow, and ſhe and the ſaid Denton being upon the death of 


the ſaid Richard Mann jointly poſſeſſed of the remainder of 
the ſtock which had been on the citate at Newnbam, tizy 
the ſaid Hathaway Denton and the ſaid widow went and 
lived at the fajd houſe at Atore, and jointly occupied that 
houſe and the ſaid eſtate of 81. a year, for one year, the 
ſtock on the ſaid houſe and eſtate being partly the pro. 
perty of the ſaid Denton, and the other part the property 
of the ſaid widow ; and ſometimes one of them ſold ſome 
part of the ſaid ſtock, and received the money for the 
ſame ; and at other times, the other of them told other 
parts of the ſaid ſtock, and received the money for the 
ſame :. And at the time of taking the ſaid tenements by 
Denton, neither the ſaid Richard White nor the ſaid John Ser- 
Jeant knew of any connection ſubſiſting between the ſaid Den- 
ton and the ſaid widow. A moiety of the ſtock was more than 
ſufficient to ſtock the ſaid houſe and farm. It was argued, 
that Denton did not gain a ſettlement in Aure. For though 
he had taken 111 a year, yet he came to ſettle upon only 
the half of 111a year. And it appears upon the whole 
that he never took 111 a year for himſelf. It was ad- 
mitted, that if the whole taking had been 201 a year or 
upwards, then indeed each joint taker would have gain- 


ed a ſettlement: But as the whole in the preſent caſe 


amounted only to 11 l, each muſt be conſidered as coming 
to ſettle upon only the half of 111. Conſequently, this 
man's ſettlement in Newnham remained, as he gained none 
in Awre by coming to ſettle on a tenement under the 
yearly value of 101, Unto which it was anſwered, that 
the criterion of being likely or not likely to become 
chargeable is, the having credit to take a leaſe of a te- 
nement of that value. A perſon fit to be truſted with rent- 
ing a tenement of 101 a year, is ſuppoſed not likely to be- 
come chargeable to the pariſh. Here, the pauper alone made 
the application to take the tenements ; and he alone was 
perſonally reſponſible for the rent. Lord Mansfield * 
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not in court. The other three judges declared themſelves 
all thoroughly ſatisfied, that the ſettlement was in Awre. 
Mr. juſtice Alon obſerved, that if two perſons jointly take 
a tenement of leſs annual value than 20 l, this will not gain 
a ſettlement to either of them. But a man who takes 
more than 101 in yearly value, may let part of it to under- 
tenants: And this will not deſtroy his ſettlement, tho” it 
will not gain one to ſuch under-tenants, who pay him leſs 
than 101 a year, as was determined in the caſe of Lland- 
verras, This woman, the widow Mann, was in tae na- 
ture of an under-tenant to the pauper. The pauper had 
the credit of taking the tenement. He alone took the 
houſe, and likewiſe the lands. Neither of the landlords 
knew of any connection between the widow and him, 
And he only was perſonally reſponſible for the reat. They 
were not partners in taking the tenement, tho* they were 
joint occupiers of it. She would gain no ſettlement by: 
merely being a joint occupier, without having been con- 
cerned in taking it. Nor ſha!l the perſon who alone took 
it loſe his ſettiement by letting- in a joint occupier. Burr. 
dettl. Caf. 756. 

But if a leaſe or intereſt in a tenement under 101 a 
jear devolves upon a perſon by executorſhip or other act 
of law ; this is not within the ſtatute, as taking a leaſe of 
a tenement : but ſuch perſon continuing upon the tene- 
ment 40 days irremoveable, thereby gains a ſettlement, 
As in the caſe of Uttoxeter and Marchington Moodlands, 
7. 5 G. 3. The pauper William Gilbert, was ſettled at 
Uitzxeter. His mother rented and reſided upon a farm of 
221 a year at Marchington Woodlands ; which the deviſed 
to her 5 children, and made the pauper and her 3 other 
ſons executors of her will, and died. The pauper alone 
proved the will, and entred as her executor, and reſided 
upon the farm 12 or 13 weeks. He afterwards returned 
to Uttoxeter ; but continued to go over to Marchington 
IWiidlands, to give directions from time to time, and had a 
ſervant upon the farm till the Lady-day following. The 
queſtion was, Whether hereby he gained a ſettlement at 
Marchington Woodlands ? It was objected, that a perſon 
ought to come to the tenement by a leaſe or ſome contract 
with the owner. But an executor is not anſwerable, per- 
ſonally and in his own property, to the landlord. He is 
under no contract with him. Nor is here a ſufficient reſi- 
dence, He ſtays no longer than his truſt of executorſhip 
required, He never meant it for a reſidence. It is like 
the Scarborough caſe between Elvetham and Alton; was 
only a caſual reſidence, Beſides the value is not — 
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for he was only intitled to a joint intereſt in 221 a year, 
with 3 or 4 other perſons. So that his ſhare is nothin 
like 10]. a year. And his proving the will makes no dif. 
ference: for the other 3 executors are equally intitled, 
and may prove the will as well as himſelf. By the court: 
It is very true, that a ſhare not amounting to 101 a year 
of a tenement of above 101 a year in value, will not do, 
But here he has a right as executor. The value thereof is 
totally immaterial ; becauſe, by common law, no perſon 
can be removed from his own. And one who has a right 
to reſide irremoveably, doth thereby gain a ſettlement, if 


he reſides 40 days. Burrow's Settl. Caſ. 538. 


Shall come to ſettle] For taking land in the pariſh, of 
whatever value it ſhall be, without coming to reſide there, 
will not gain a ſettlement. 

But if a man's family reſide there, altho' he doth not 
reſide there himſelf, it may in ſome inſtances be ſufficient, 
As in the caſe of St. Margaret's Weſtminſter, and Ludgats, 
M. 5 G. 2. Two juſtices remove El:zabeth Conyers trom 
the pariſh of St. Margaret's to the pariſh of Ludgate. The 
ſeſſions ſtate the caſe ſpecially, that James Conyers, father 
of the ſaid Elizabeth, rented a houſe in Ludgate pariſh of 
251 a year, and paid to the rates of the church and poor; 
but that he was a priſoner in the Fleet at the time he did 
ſo; and that Elizabeth gained no ſettlement for herſelf, 
Upon which the ſeſſions adjudged that he gained no ſettle- 
ment by this. But the court quaſhed the order of ſeſſions, 
and confirmed the order of the two juſtices. 1 Barnar- 
dift. 76. For in this caſe he was in cuſtody of the law, 
and in no capacity of gaining a ſettlement elſewhere ; tho 
occaſionally abſent, yet he might be looked upon as vir- 


tually reſident at Ludgate, which was the place where he 
came to ſetile. 


In any tenement] Here it occurs to be conſidered, what 
ſhall be a tenement within this act, ſo as to gain a ſettle- 


ment. Concerning which it hath been adjudged as fol- 


lows : 

H. 10 Ann. Evelin and Retcombe. An order was drawn 
up ſpecially to have the opinion of the court, Whether 
renting of a watermill of 101 a year, would make a ſettle- 
ment? And by the whole court clearly: A mill is a tene- 
ment, and the renting thereof muſt gain a ſettlement within 
the ſtatute. 2 Salk. 536. That is, if the party lives 
therein, or within the pariſh. 

T. 10 C. 2. Butley and Benhall. The queſtion was, 
Whether renting a windmill at 14 1 a year, gained a ſet- 
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gement? it having been determined that a watermill did. 
It was faid, thoſe are always habitable, but the others 
often are not. But by the court: It is the ſame as if he 
had rented land of that value. 1 Szff. C. 320. Burrow's 
Settl. Caf. 107. 

H. 12 G. Stone and Kniver, Upon a ſpecial order of 
ſefions, it was ſtated, that the pauper rented a coney- 
warren and a cottage upon it at 101 a year, which the 
jultices were of opinion did not gain him a ſettlement. 
But by the court: A mill hath been held to be a tenement 
within the ſtatute, and why not this? It is his ability 
to pay 101 a year, that is the foundation of the ſettle- 
ment ; and whether he pays it for a houſe of habitation, or 
for a warren which brings him in a profit, is not material; 


the order of ſeſſions muſt be quaſhed. Str. 678. 2 Se. C. 


109. 

But by the 13 G. 3. c. 84. A perſon renting turnpike 
tolls, and reſiding in the toll houſe, ſhall not thereby gain 
a ſettlement. /. 46. 

E. 3 G. 2. Minchinghampton and Biſſey. Order ſpecially 
ſlated : The pauper rented, in the parith of Biſſey, lands of 
the yearly value of 81 from his father, an houſe of the 
yearly rent of 11 10s from his uncle, and the ſame year 
took the paſture of a piece of land in the ſaid pariſh from Al. 
Saints day to Candlemas, and paid 12 8 for the fame, which 
piece of land was worth 61 a year, It was urged, that 
this was a good ſettlement, becauſe during thoſe three 
months the man was not removeable. But in this caſe, 
the court held, that tating the paſture of a piece of land was 
not more than taking the herbage, or than taking the com- 
mon, which could not be eſteemed part of a tenement with- 
in the meaning of the ſtatute ; but ſeemed to think, that if 
the words had been, that he had zaken a paſture ground for 


three months, that would have made a good ſettlement. 


But the caſe went off upon another point, namely, for 
want of an adjudication. 2 S/. C. 132. Str. 874. Bar- 
row's Settl. Caſ. 316. 

H. 25 G. 2. Lackerley and Shirefield Engliſh. Jahn 
Merſb occupied a meſſuage, farm, and lands in Lockerley. 
He covenants with Edwards a dairy-man, to let him a 
dairy conſiſting of 16 cows, with the dwelling-houſe, and 
feeding for the ſaid cows on 21 acres of clover ground, and 
13 acres of meadow land, with the aſter-leaſe of a mead ; 
together with the run of the backſide and the arſhes, for 
the feeding of pigs; and alſo the run of one horſe, with 
the cows aforeſaid ; from the 2d of February, for one year. 
Merſh was to allow Edwards all the ſherl wheat _ 
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from the corn growing on the farm; and alſo to provide 
for the uſe of the cattle, when wanted, five tons of bay; 
and, for the feed of the ſame cattle, to cauſe 10 acres of 
the clover ground and 13 acres of the meadow to be laid 
up at Candlemas day, and the other 11 acres of the clover 
at Lady-day ; and alſo to put the dwelling houſe and pre. 
miſſes into repair; and fetch home the goods, neceſjaries, 
and fuel of Edwards. Mer/h was to abate 28 a week for 
every cow not delivered of her calf by the firſt of May, un- 
til ſhe ſhould be delivered ; and alſo what may be reaſon. 
able, for every calf wanting to ſuch cow. Edward co. 
venanted to pay Merſb, in conſideration of the premiſſes, 


31 55 for every ſuch cow as aforeſaid delivered to his 


uſe and poſſeſſion, payable quarterly; except as above. 
mentioned. The queſtion was, Whether this was a tene- 
ment within the act, ſo as by the renting thereof to gain a 
ſettlement? And by the court, it was not. A tenement 
muſt lie in tenure, and relate to land. Whereas this is a 
mere perſonal contract, an agreement for the uſe and feed. 
ing of cows. Burrow's Settl. Caf. 315. 

As to the caſe, Whether it ſhall be one intire tenement ? It 
hath been adjudged as follows : 

M. 1 G. North-Nibley and Motton under Edge. A per- 
ſon rented an alehouſe at 51 a year, at Lady da), for a 
year; and in May following rented a piece of land for 61 
a year; held the ſame for two months; and ran away, 
It was held, that it was not neceſſary the meſſuage or te- 
nement ſhould be rented of one perſon ; though it be 
rented of feveral, yet in him it is but one, and the ſtatute 
is ſatisfied, he being of ability to be truſted with a tene- 
ment of 101 a year. Caſes of S. 86. 1 Se. C. 73. Fol. 79. 

Furthermore ; It is to be conſidered, How far the ſame 
tenement, but lying in different pariſhes, ſhall gain a ſettle» 
ment : As to which it hath been adjudged as follows: 

T. 3 G. Scuth Sydenham and Lamerton. A perſon rent- 
ed a tenement of 101 a year, being one intire tenement, 
but lying in two pariſhes. The queſtion was, Whether 
this gained a ſettlement? By the court : If the tenement 
be intire, though the lands be in different pariſhes, it 
ſeems to be a ſettlement in that pariſh where the houſe is; 
otherwiie, where the tenements are diſtinct, and lie in 
different pariſhes, as if a tenement of 81 lie in one pariſh, 
and a tenement of 31 in another, Str. 57. 1 Sefſ. C. 115. 
Foley. 81. 

But the queſtion in this caſe only was, Whether one 
and the ſame tenement, and not whether two diſtinct tene- 
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pariſhes, ſhall gain a ſettlement : So that the determina- 
fon in this caſe; as to this latter point, was extrajudicial. 
And the reaſon given by the court in this caſe doch ex- 
tend as well to different tenements, as to one intire tene- 
ment, din. The miſchief recited by the ſtatute, and in- 
tended to be prevented, is the vagrancy of poor perſons, 
who uſed to come into pariſhes where there was the beft 
ock; and the ſtatute deſcribes who are intended by thoſe 
poor, namely, ſuch perſons who are not capable of hiring 
z tenement of 101 a year; now the man's ſufficiency is 
not the leſs, becauſe 61 a year, part of the tenement, is in 
i different pariſh, There are conſiderable farmers who do 
not rent 101 a year in any one pariſh, and it would be hard 
toadjudge that therefore they gain no ſettlement. Str. 58; 
Hley. 81. 

2 3 G. 2. Elfted and Hollibourne. The caſe was this: 
A perſon rented a tenement, conſiſting of a farm houſe 
and lands of 121 10s a year; which houſe and lands 
aid contiguous, and had been uſually letten together and 
occupied by the ſame perſon, but the houſe and ſo much 
of the land, as together amounted to gl a year, lay in 
one pariſh, and 31 10s in another pariſh. By the 
court, This was held to be a ſettlement ; on the autho- 
ft of South Sydenham and Lamerton. 2 Sell. C. 130. 
tr. 849. 

Further yet; It remains to be conſidered, how far tos 
diſtin? tenements, one being in one pariſh, and another being 
in another pariſh, ſhall be deemed a ſufficient tenement 
within the act, whereby to gain a ſettlement : For al- 
though in the caſe of South Sydenham and Lamerton afore- 
ſaid, the court ſeemed to be of opinion that two ſuch tene- 
ments would not gain a ſettlement; yet that (as hath 
been obſerved) was not the point in queſtion. And in 
the caſe of Sandwich and Studland, E. 8 G. 2. it was re- 
lolved as follows: A perſon rented a houſe in Studland 
it 30s a year, After he had lived in it about 2 years, he 
took lands in Langton of 121 a year, on which there was 
no houſe ; and occupied the ſaid lands two years: All 
which time he inhabited in and rented alſo the ſaid houſe 
in Studland. By the court; It hath been a queſtion, 
Whether two diſtinct tenements taken at different times 
(where neither of them alone amounted to 101 a year in 
value) ſhould make a ſettlement? But it is now ſettled 
that it does. And it is the ſame thing whether the takirg 


was diſtinct or intire, or in one pariſh or two pariſhes. 


The ſettlement is in the pariſh where he lives. The ground 
of 
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of theſe reſolutions is, the ability to rent a tenement of 
ſuch a value: which excludes the preſumption of his he. 
ing likely to become chargeable to the parith. Burrny'; 
Settl. Caf. 44. 

E. 8 G. 3. St. Laurence and St. Maurice both in Mix. 
chefler. Richard Gradidge, huſband of the pauper, rented 
a tenement of one Henry Marne in the pariſh of Hurſley for 
a year from Lady-day at 31 10s a year, but refided therein 
five or ſix weeks only, and then quitted it, and tendred the 
key to the ſaid Henry Marne, which Warne refuſed to ac. 
cept ; whereupon Gradzdge left it with a neighbour, befare 
Midſummer Day then next, for the ſaid Marne to take it 
when he thought proper. On the ſaid Midſummer Da, 
Gradidge took a tenement in the pariſh of St. Maurice, at 
the rent of gl a year; and on the ſame day entered into 
poſiefiion thereof, and reſided thereon above 40 days, before 
the key in Hurfley, was received by the ſaid Warne, who 
did not accept it till the 16th of Auguſt following. It was 
objected, that although it be ſettied, that if a perſon rents 
a tenement in two different pariſhes, amounting to 10| 
a year in the whole, he ſhall gain a ſettlement in that of the 
two pariſhes in which he reſides; yet ſtill, in order to gain 
a ſettlement, he ought to be the joint occupier of both te. 
nements within the fame period: Whereas here, the fit 
contract was diſſolved, from Midſummer at leaſt, if not 
ſooner. The landlord took back the key on the 16th of 
Auguſt, which relates back to the abandonment ſome time 
before Midſummer. But by the court: Here is a contra 
for a year in Hurſſey not diſſolved: nor could it be diſſolu- 
ed: The landlord refuſed to accept the key : And he did 
not receive it at laſt till the middle of Auguſt, which was 
more than 40 days after hiring the ſecond tenement. Bu- 


row's Settl. Caſ. 588. 


Under the yearly value of 101) If the tenement is under 
101 a year, the juſtices upon complaint within 40 days 
have power to remove the perſon coming there to reſide; 
if it is not under 101 a year, they have no power to te- 
move him; and continuing upon the ſame unremoveable 
for 40 days, he thereby gains a ſettlement, 

Upon which it is obſervable, that the payment of the 
rent can be no matter of conſideration with regard to the 
ſettlement ; for the ſettlement is obtained before the rent 
becomes due. For the ſettlement is not ſuſpended, as in 
the caſe of a hired ſervant, until he hath ended his year; 
but ſo ſoon as he hath reſided 40 days, he is ſettled without 
more; even as a ſervant hired for a year, became ſettled in 
40 days, before the ſtatute of 8 & 9 V. and as apprentices 

: ale 
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ent of ne ftill ſettled in 40 days, without any regard to ſerving 
is be. out their time. 
rrow'; And it is obſervable, that the ſtatute doth not ſay for 
what time he ſhall rent the tenement, but only of what 
Vn. value it ſhall be by the year. And in the caſe of Grat- 
rented wich and Shen/tin, E. 32 G. 2. A perſon took an houſe 
ſley for of 30s a year in the pariſh of Gratuich; and two acres and 
herein an half of land in the pariſh of King's Bromley, for the 
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red the growing of potatoes, from Candlemas to Michaelmas, being 
to ac. eight months, for 111; and lodged the laſt 40 days before 
before Michaelmas in the pariſh of King's Bromley. It appeared 
take it that he took them bona fide, and without any deſign of frau- 
Dq dulently obtaining a ſettlement in the pariſh, And it was 
ice, at zajudged that he gained a ſettlement thereby in the ſaid pa- 


d into nh of King's Bromley. Burrow's Settl. Caſ. 474. 
before H. 6 G. 3. Staunton under Bardon and Uleſcroft, The 
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„ Who nauper William Harriſon took a tenement from the firſt of - 
It was June till Lady-day following for 26 guineas, which he oc- y 
1 rents cupied accordingly, and paid the rent. The queſtion was, , 
to 10! Whether by continuing upon this tenement for 40 days un- £4 
t of the removeable, he thereby gained a ſettlement ? And by the 5 
to gan court clearly, he did. Bur. Settl. Caſ. 558. N 
oth te- H. 7 G. 3. St. Matthew's Bethnal Green and St. Botolph's 
he fit Aldgate. John Fell, the huſband of the pauper, hired a 
if not houſe for five months, for which he agreed to pay the ſum 
I bth of of zl, He came and reſided with his family there, during 
e time the ſaid five months. And the houſe, at the time of hiring 
_ and entring upon the ſame, was worth, to be let, 101 by 
Moly 


; the year, It was argued, that this could not gain a ſettle- 
he did ment, The criterion, which is, the ability of the perſon 
ch was to hire a tenement of 101 a year value, fails in this caſe. 
Bur- For it doth not appear that this man had ſuch a degree of 
credit as the ſtatute requires. Beſides that the proportion of 

« under 41 for five months falls ſhort of 101 a year by about 8d a 
0 days month. But by lord Mansfield and the court: The rent 


reſide; is not material, but the value. And we are concluded from 
r tor re- treating this tenement as under 101 a year, by the finding 
oveable of the juſtices, who have ſtated it as a fact, that at the time 


when he took it, it was of the value of 101 a year to be let. 
of the And it was adjudged, that hereby he gained a ſettlement. 
d to the Burrows Setil. Caf. 574. 


1 Of ten pounds] Upon theſe words, the value of the te- 
3 


nement is conſiderable ; or what ſhall be deemed a tene- 


N. ment of 101 a year, ſufficient to gain a ſettlement. Con- 

etled in cerning which it hath been adjudged as follows: 

rentices H. 13 C. 2, Southwald and Yokesford, A perſon took 
10 Vou, III. Ii an 
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an houſe at the yearly rent of 101, The landlord agreed 
to make new buildings; which improvements were never 
made. The houſe, without the improvements was worth 
only 61 10s a year. By the court: The ſeſſions muſt 
judge upon the facts; they have ſtated that the agreement 
was for 10] a year; this is evidence of the value: but the 
Juſtices have a right to enquire into the real value ; and they 
have expretsly ſtated as a fact, that this houſe was only of 
the value of 61 10s a year; and the mere covenant to 
build, which covenant was never performed, cannot alter 
the caſe. Therefore it was adjudged that this was no ſet— 
tlement. 2 Se. C. 198. Str. 57. Burrow's Settl. Caf. 140, 
T. 3 C. South Sydenham and Lamertow. Order ſpecially 
ſtated: A perſon took a leaſe of a tenement for 99 years, 
determinable on three lives, and paid his fine, and the rent 
reſerved was but 7 1, but the real value was 131. By the 
court : The quantity of the rent is not material, but the 
value of the tenement. If there be a leaſe of lands worth 
ipl a year, and a fine be paid, and 20s only reſerved, it 
makes a ſettlement; fo if no fine be paid, or no rent re- 
ferved, yet if the tenement is worth 100 a year, it makes a 
ſettlement : for the ſettlement depends on the value of the 
tenement, and not on the rent. 2 Se. C. 198. Str. 57, 
H. 16 G. 3. K. and Hilſdale Kirkham in the north riding 
of the county of York. Thomas Wilſon went from the pa- 
riſh of Bilſdale Kirkham to Bilfdale We/tſide, and there 
married Sarah the pauper, who then rented a tenement of 
41 a year, and he occupied the ſaid tenement with her 
during his life, He afterwards died, leaving the ſaid Sara} 
the pauper. Evidence was offered to prove this tenement 
at the time the man occupied it with his wife was worth 
151 a year, tho” let at no more than-gl. But the ſeſſions 
rejected this evidence, and determined on the rent actually 
reſerved ; which being under 101 a year, they adjudged that 
the pauper was not ſettled in the pariſh of Bilſdale II gſſdi, 
by renting ſuch tenement. By lord Mansfield: The juſtices 
have done wrong, in not receiving the evidence of the va- 
lue of the tenement beyond the rent paid. Every leaſe 
from year to year begins afreſh every year, and is in point 
of law a new demiſe. If the tenement was of the value of 
10l a year any year during the man's occupation of it, he 
will thereby gain a ſettlement, The caſe was ſent back to 
the ſeſſions to receive evidence of the value. Which being 
certified as above, the court held it a good ſettlement. M. 5. 
T. 14 & 15 C. 2. Weſton and Kirtin, Caſe ſpecially 
ſtated. A perſon took à farm at Kirt9m of 101 a year 
which had been let at that rent for hve or fix years * 
6. [4 a 
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lat paſt, but before that time was let at 7 1 a year only. 
When he firſt took and entred thereon, he was not of 
ability to ſtock the ſame. Before his entry, he was told 
by the former tenant, that his farm was too dear. To 
which he anſwered, That he did not regard the dearneſs; 
for as it was 100 a year, it would gain him a ſettlement, 
and put an end to a diſpute there was between two towns 
about his ſettlement ; but defired the ſaid former tenant 
to take no notice thereof to any body, By the court: 
We are not to determine the matter upon the evidence 
given to the ſeſſions, but upon facts ſtated and adjudica- 
tions made by them. Here they have ſtated circumſtances ; 
but they have not explicitly ſtated the real value, nor have 
they adjudged any fraud, The act requires the renting a 
tenement of the yearly value of 101, They ſtate, that 
he did take a tenement of 101 a year at Kirton, In- 
deed they add, that it had been let at 71 a year formerly. 
But it might be then worth more, or might have been 
afterwards improved; and it had for five or fix years laſt 
been let at 101 a year. And the quantity or value of his 
ſock doth not alter the value of the tenement. They alſo 
fate a converſation between him and the former tenant, 
who told him it was too dear; to which he anſwered, That 
he did it to gain a ſettlement. Yet they do not adjudge 
that there was any fraud ; nor do they ſtate that it was un- 
der the value of 101 a year, and the evidence rather proves 
it to be of that value. 'They muſt expreſsly ſtate that it is 
fraudulent, or elſe we cannot take it to be ſo. And we 
muſt take the caſe ſtated to be the whole caſe. Therefore 
it was adjudged, that hereby he gained a ſettlement at Kir- 
tn. 2 Sefl. C. 141. Str. 1156. Burrow's Settl. Caf. 166. 
E. 33 G. 2. Kniveton and Tiſſington. The pauper 1ſaac 
Mibberley, being ſettled at Tiſſington, took a farm at Knive- 
tm of 81 a year; and allo at the ſame place, jointly with 
one Thomas Hill, took another farm of 31 15s a year; 
and at the taking of the ſaid farm of 31 15s, it was agreed 
between the ſaid Iſaac Wibberley and Thomas Hill, that 
Thomas Hill ſhould have and take one half of the corn and 
hay of the ſaid 31 158 farm; and that the ſaid Iſaac Mib- 
berley, after that the ſaid Thomas Hill had taken and carried 
away his half part of the ſaid corn and hay, ſhould have the 
whole farm of 31 155 till Lady-day following, paying to 
the faid Thomas Hill 48 for the ſaid Hill's ſhare of the ſail 
farm. The queſtion was, Whether this was a tenement of 
the yearly value of 101? The counſel for the pariſh of 
Tiſington argued, that Mibberley the pauper was liable (as 
ing joint tenant with Hill) to anſwer for and pay the 
1 whole 
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whole 31 15s; and moreover, that he was ſole tenant of 
that farm, for and during the laſt half year : or, even tak. 
ing it at the ſtricteſt, that he was really and properly to pa 
101 1s 6da year; for he is to pay 81, and half of 3] 151 
(which is 11 178 6d), and 4 more for the laſt half year, 
which is in all 1ol 1s 6d. But the court unanimouſy 
held, That this tenement, thus rented in Xniveton, . 
under the yearly value of 101. The act fixes the value at 
10l. And the value muſt be eſtimated by the rent, and 
always is taken to be according to the rent. And here the 
rent is 81 a year, and the half of 31 15s; which tw 
rents taken together do not amount to 101. Indeed, he was 
to pay Hill 4s for the advantage he was to have, after the 
crop was off : But an agreement of this ſort, between the 
two joint tenants cannot be conſidered as a rent, Bur- 


row's Settl. Caf. 499. 


Unleſs he (the certificate perſon) hall really and bona fide 
take a leaſe] T. 9 G. X. and Little Dean. It was ſtated, 
that a man took a leaſe for 7 years, and objected that it 
might be only by parol, and that it is void for the whole, 
and there can be no ſettlement. But by the court : Then 
it ſhould have been ſtated to be by parol ; we muſt take it 
to be by deed, otherwiſe it is no leaſe at all. And the or- 
der was confirmed. Str. 555. 

H. 8 G. Cranley and St. Mary Guilford. Upon a ſpecial 
order of ſeſſions it was ſtated, that a certificate man agreed 
with the leſſee of a mill, that he ſhould occupy the mil, 
and pay 121 a year; that there was no under leaſe or aflign- 
ment, but in purſuance of that agreement the certificate 
man occupied the mil two years, and paid the rent. The 
ſeſſions adjudged it no ſettlement. But by the court: The 
order mult be quaſhed : for if this be not an abſolute leaſe 
for a year (as Eyre J. ſaid it was, the rent being reſerved 
as rent for a year), yet it is undoubtedly a leaſe at will, 
which is ſufficient to gain a ſettlement. Str. 502. 


A leaſe of a tenement] M. 9 G. St. Fohn's Hertford and 
Amtbell. A certificate man took a farm of 101 a year, 
part of which was in St. John's, and part in Amzwell; but 
the greateſt part together with the houſe, being ſtated to 
lie in the pariſh that received his certificate, the court held 
it a ſettlement there. Str. 529. Ca. of S. 148. 

H. 8 G. 2. St. Mary Calendre and St. Thomas. It was 
ſaid, that theſe acts have been liberally expounded, and that 
renting 101 a year in different pariſhes will avoid a certif- 
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E. 46 2. Caſe of Stapleford in Lieceſterſpire. A per- 
ſon took 31a year in the place he was certificated to, and 
401 a year in the next pariſh, but lived where the 31 was; 
d it was held a ſettlement there. Str. 849. 

E. 15 G. 2. Bowling and Bradford. A certificate per- 
ſon rented and reſided upon a tenement of 91 a year in 
Inuling, and at the ſame time rented lands of 11 15s 
2 year in another pariſh, It was objected, that in order to 
woid a certificate, it is neceſſary to rent 101 a year in the 
pariſh where the certificate perſon inhabits ; for the act 
ſays, that no perſon coming into any pariſh by certificate, 
ſhall gain a ſettlement in ſuch pariſh, unleſs he ſhall take a 
leaſe of a tenement of 101 a year, or execute an annual 
ofice in ſuch pariſh. By the court: Renting 101 a year 
is only required in general, and is not confined to the par- 
ticular pariſh : The words in ſuch pariſh relate only to exe- 
cuting an annual office. And it is within the ſame reaſon 
(namely, the ſubſtance and credit of the man) whether he 
rents that value in one pariſh, or in different pariſhes. Bur- 
mog Settl. Caſ. 177 

Upon the whole, notwithſtanding what hath been ſo 
often mentioned above, as to the ſuppoſed ſufficiency of the 
tenant to ſtock the tenement upon which he comes to re- 
de, yet the ſtatute takes no notice of that; and therefore, 
athough it may be a good general reaſon to ſuppoſe that a 
perſon of ſuch ability is not likely to become chargeable, 
yet ſuch ability doth not ſeem to enter as any neceſſary in- 
gredient into the ſettlement; and if the landlord will truſt 
the tenant, it ſeemeth that the pariſh hath no remedy, un- 
leſs the juſtices ſhall adjudge it a fraud. And in the caſe of 
ping ſecurity for the rent, it hath been determined as fol- 

ows : 

T. 10 G 2, Butley and Benhall, A perſon rented a 
windmill at 141 a year ; but gave ſecurity for the rent : It 
was objected, that this was no ſettlement, for that the 
foundation thereof is the credit of the party, which fails in 
this caſe, But by the court : Giving ſecurity for the rent 
doth not alter the caſe; for he that has credit to give ſe- 
curity, has credit to pay rent. 1 S. C. 320. Andr. 3. 
Bur, Settl. Caſ. 107. 

And it may be obſerved upon this caſe, that it requires 
no great ability to ſtock a windmill, 
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xii, Of ſettlement by a perſon's own eſtate, 


By the 13 & 14 C. 2. c. 12. On complaint within 49 
days after any perſon ſhall come to ſettle in any tenement und; 
101 a year, two juſtices may remove him. 

And by theg & 10 . c. 11. No certificate perſon ſha, 
gain a ſettlement, but by renting 101 a year, or executing an 
annuadat ee. 

Upon which two ſtatutes the following caſes are con. 
ſiderable : 

1. How far a perſon, having an eflate of his own, thoug 
under 101 a year, ſhall gain a ſettlement thereby, within the 
3 the 13 & 14 C. 22 

. 11 An. Harrow and Edgeware. A perſon ſettled at 
Harrow, went into the pariſh of Edgeware, and purchaſed 
a copyhold eſtate for life, and lived therein 4 or 5 years, 
and died. And as this was a tenement under 101 a year, 
the queſtion was, upon the 13 & 14 C. 2. Whether thi 
gained him a ſettlement at Edgeware ? It was argued, that 
the ſtatute hath been always held to mean an eſtate which 
a man takes to farm, and not an eſtate of his own; for 
if a perſon has a freehold, he cannot be removed from it, 
though not worth 101 a year. And by Parker Ch. ]. and 
the court: Where a perſon has an eſtate for life, or an 
eſtate of inheritance of his own, that gains him a ſettle- 
ment, though leſs than 101 a year; for he cannot be re- 
moved, and if he cannot be removed, he certainly gains a 
ſettlement. Foley. 257. | 

E. 13 G. 2. Hasfield and Tirley. On a ſpecial order of 
ſeſſions, relating to the ſettlement of a boy of 8 years 
and a girl of 6, it was ſtated, that the mother of theſ: 
children had an eſtate of 41 a year in Tirley, where {he 
and her huſband lived and had theſe children: that ſhe 
dying, the huſband became tenant by the curteſy : and 
whilſt ſuch, he took 30 I a year at Hasfield, and lived 
one year there with his two children, and then died: that 
the children being found with their grandmother at Tirl!, 
were both removed to Fasfield which order the ſeſſions 
confirmed. And now the court, upon argument, con- 
firmed the orders as to the girl, but quaſhed them as to the 
boy. For as to the boy, he was tenant in fee of. the 413 

vear. And though it was not ſtated, that he was actually 

upon that ſpot, yet it was enough, that he had ſuch an 
eftate in the pariſh, from which he could not be removed. 
But as to the daughter, i is otherwiſe ; ſhe could demand 
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no maintenance out of her brother's eſtate; and it was 
never yet determined, that children ſhould go to a grand- 
mother for nufture. She may indeed be charged to con- 
tribute to their relief in the pariſh where they are ſettled, 
Sr. 1131. Brurrow's Settl. Caf. 147. 

1. 78. 2. e and Hever. Thomas Perch by in- 
denture demiſed to Thomas Gates the father, a cottage at 

da year, which was the full value, for 99 years. The 
lellce held it till his death, and devifed it to Thomas Gates 
his ſon. And the queſtion was, Whether the ſon, as ex- 
ecutor, being intitled to the term, ſhall zain a ſettlement 
dy inhabiting in fuch cottage? By the court: Where a 
man lives upon his own, is a caſe of a very tender nature, 
and the law will not unſettle him: Perſons to be removed 
under the Ratute of C. 2. are thoſe that wander from place 
to-place, and not thoſe who live upon their own eſtate : 
And adjudged, that he gained a ſettlement. 1 S/. C. 200. 
Str. 98 3. Brrrow's Setil. Caf. 7. 

E. 3 G. South Sydenham and Lamerton. A perſon poſ- 
ſeſſed of a leaſe for years dies inteſtate; if the next of kin 
ſhall be ſaid in law to be ſettled there, was the queſtion: 
It was held not; he has only a right, which he muſt purſue 
dystaking out letters of adminiſtration, and no right is 
veſted in him till that is done. Caf. of S. 103. 

T. 10 G. 2. Farringdon and IWWidworthy. The pauper 
being ſettled at Farringdon, removed to Widworthy, and 
lived there with his father in a cottage houſe of 30s a 
year, working as a day Jabourer, The father died in- 
teltate, poſſeſſed of the ſaid cottage for the reſidue of a 
term, determinable on lives, leaving the pauper and another 
ſon. "The pauper's brother took his diſtributive ſhare of 
his father's eſtate in goods, and the pauper himſelf, after 
the father's death, continued in the cottage for five or fix 
years, until the leaſe was determined: After which, and 
lince the making out the order for his removal, he took 
out adminiſtration to his father. And the ſeffions quaſhed 
the ſaid order, adjudging him to be ſettled at Midtvorthy. 
But by the court: At the time of making the firſt order, 
he had gained no ſettlement at idworthy; becauſe nothing 


' veſted in him before adminiſtration was granted to him, 


If fo, then that order for removing him was a good order 
when made. And the ſeſſions ought not to have quaſhed 
it; though adminiſtration had been afterwards taken out. 
For they could not quaſh a good order, upon a matter 
which happened ex pe facto. If this adminiſtration really 
gained him a ſettlement, there ought to have been a new 
order of two juſtices to remove him again to Midtvertiy. 

4 But 
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But taking out adminiſtration after the term was expired, 
could never give him an intereſt in the expired term, And 
whilſt the term ſubſiſted, not having taken out adminiſtra- 
tion, he was in poſſeſſion merely as a tenant at will. He 
was removeable by the pariſhz and his right would have 
been without foundation if adminiſtration had been granted 
to w_ one elſe. Andr. 4. Burrows Settl. Caf. 109. 

. 4 G. Murſley and Grandborough. Sir Fohn Forteſcus 
demiſed a cottage of 20s a year to one Eden for gg 
years, reſerving 12d rent: Eden aſſigns the term to one 
Gadden in truſt for his wife for life, and then in truſt for 
his ſon, during the remainder of the term: The wife 
dies. Afterwards the ſon dies, leaving a wife, who, as 
adminiſtratrix to her huſband, became intitled to this 
term, and ſhe grants this cottage for 24 years, excepting 
two rooms, in which two rooms ſhe lives, and marries 
one John Chappel. The queſtion was, Whether Chappel, 
as huſband of an adminiſtratrix, who was intitled to the 
truſt of a term only, and being intitled to a chattel in 
another's right only, was removeable by the 13 & 14 C. 2? 
And by the court, he is not; this is not a taking of a te- 
nement under 101, for the 12d is not reſerved as a rent, 
but only an acknowledgment uſually paid on long leaſes, 
The caſe of a copyhold is ſtronger than this, for that is but 
an eſtate at will. To ſtrip the man of his own, is the way 
to make him chargeable, for he may not be able to let it. 
Therefore the orders which adjudged this to be no ſettle» 
ment were quaſhed. Str. 97. 1 Se. C. 122. 

M. 11G. Aßbrittle and Nyley. A poor man built a 


- cottage, upon the waſte belonging to my lord Pembrobe, 


without his licence, who never offered to diſturb the 
man in his poſſeſſion, and he lived in this cottage for 30 

ars, and by his will left three guineas in the hands of 
kis executors to purchaſe this cottage of my lord Pem- 
broke, Upon his death, Elizabeth his only child, and 


heir at law, entred into the cottage, and after married 


one Barrow, and lived in the cottage, and they were in 
quiet poſſeſſion for three quarters of a year, and then ſold 
it. The queſtion was, Whether the daughter, and her 
huſband Barrow, had gained a ſettlement by virtue of 
this inhabitancy, in the pariſh of Myley, in which their 
cottage was? Mr. Reeve argued, that this inhabitancy 
ained no ſettlement: The cottager was a diſſeiſor, and 
Pad no right to build upon the waſte, and was at any 
time removeable by the lord of the waſte, and if he might 
have been removed within 40 days, his long poſſeſſion 
ſhall give him no title ; for he muſt only be conſidered a 
| tenan 
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tenant at will, and conſequently his continuance upon the 
cottage, though never ſo long, could give him no ſettle- 
ment: and if the cottager had no right of ſettlement, none 
claiming under him ſhall be in a better condition. The 
ſtatute of 31 El. prohibits the building of cottages, there- 
fore the erection of one is unlawful, and ſhall have no 
privilege or encouragement, I admit if one inhabits by 
virtue of a leaſe, or other good title, for 40 days, he gains 
a (ettlement. But the inhabitancy in this caſe was without 
any good title, and conſequently can gain no right of ſet- 
tlement, Theſe objections were anſwered by the court, 
who held it clearly to be a good ſettlement. And though 
it was further objected, that the cottager himſelf was ſen 
fible he had no right, by his deviſing money for the purchaſe 
of a term under the lord of the waſte, yet it was over-ruled. 
And by all the court it was held, that when a man hath 
ſuch a poſſeſſion as he cannot be removed from, and 
hath enjoyed that poſſeſſion 40 days, he thereby gains a 
ſettlement; and that is the reaſon why a copyholder or 
lefſee for years gains a ſettlement by an inhabitancy for 
40 days; for in thoſe caſes, the juſtices of the peace can- 
not determine his right: this preſent caſe is very ſtrong ; 
for the 30 years poſſeſſion of the cottager, without in- 
terruption, would have been a good title in an ejectment; 
and for that reaſon the juſtices of the peace cannot deter- 
mine his title, It appears upon the face of the order, 
that the cottager had a good title in ejectment, and in 
any caſe but in a real action, Lord Ch. J. Raymond ſaid, 
he had known recoveries upon a 20 years quiet poſſeſſion, 
and 20 years poſſeſſion is a title to a plaintiff in eject- 
ment as well as to a defendant. After ſo long a poſſeſſion 
as this, it ſhall be preſumed that the cottager had a li- 
cence to erect the cottage; but this caſe goes further, for 
beſides the 30 years quiet poſſeſſion of the cottage, here 
s 2 deſcent caſt upon the vw who was heir to the 
cottager, and prima "mep it is an inheritance in the daugh- 
ter; and an eſtate by diſſeiſin is in law a good eſtate, and 
a fee ſimple, till it be defeated, Wherefore all the court 
held, that the juſtices had no juriſdiction in this caſe ; 
for they could not examine into the title to the land. And 
the ſettlement in the pariſh of Myley was adjudged to be 
good. 2 Seſſ. C. 115. Str. 608. 3 

M. 9 G. 3. Bitton and St. Philip and Jacob. The 
pauper, George Battman, built a cottage upon the waſte, 
without leave of the lady of the manor z was not rated, nor 
paid any taxes ; but continued nineteen years and an half 


in poſſeſſion. About 20 years ago, the pauper Battman 


Was 
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was turned out of poſleſſion of the ſaid cottage, by an 
ejectment brought by a perſon claiming the ſame under a 
mortgage thereof made by the ſaid Battman for the ſum of 
151: And ſome time after that, (which was more than 
20 years ago,) the ſaid Battman and the mortgagee fold the 
ſaid cottage to one Williams for 281; and the ſaid Battmay 
had 51, part of the purchaſe money. ——It was urged, tha, 
this gained no ſettlement to Battman the pauper : That 
he had no right to this cottage, either legal or equitable, 
He had no leave from the owner of the ſoil, to ered it. 
He never was rated, nor paid any taxes for it. The va- 
lue of this cottage is not ſtated. If he had purchaſed it, 
for a conſideration under 30 l, it would not have given 
him a ſettlement after he ceaſed to inhabit it. But here 
he has only ſtolen it: And ſurely he ought not to be in a 
better condition as a thief, than he would have been as a 
purchaſer, If it were admitted, that 20 years poſſeſſion 
would make a title, yet no poſſeſſion is here ſtated. And 
the court cannot preſume it. The poſſeſſion expreſsly here 
ſtated falls ſhort of 20 years: It is only nineteen and an 
half.— But the court were all of opinion, that it appeared 
to be a poſſeſſion of more than 20 years. He was himſelf 
in poſſeſſion nineteen years and an half: And the mort- 
gagee's poſſeſſion muſt be alſo conſidered as his poſſeſſion. 
And it was adjudged a good ſettlement. Burraw's Settl. 
Caſ. 631. 

H. 14 G. 3. Stockley Pomroy and Cheriton Fitzpayne. 
The grandmother of Fohn Whitten the pauper, being pol- 
ſeſſed of an eſtate in the pariſh of Cheriton Fitzpayne for a 


term of years determinable on the death of Sarah J/hitten 


mother of the ſaid pauper, deviſed to him 101 a year out 
of her eſtate during his ſaid mother's life. The teſtatrix 
died, leaving at her deceaſe the ſaid leaſehold eſtate, and 
effects to the amount of about 321. "The pauper, being con- 
ſiderably in debt, in order to avoid his creditors, went to 
reſide in the ſaid pariſh of Cheriton Fitzpayne, and there re- 
ſided with his mother on the faid leaſehold eſtate, and car- 
ried on the buſineſs of a jobber of cattle, during the con- 
tinuance of the annuity, and while the fame was due and 
payable, for the ſpace of 4o days and upwards. It was 
argued, that hereby the pauper gained a ſettlement : That 
it was a rent charge upon this leaſehold eſtate; a ſpecific 
charge, and gave a ſufficient property to gain a ſettlement : 
He had a right to come upon it to diſtrain, and the removal 
of him from it would amount to a diſſeiſin; and was in 
a much better. condition than a perſon who has only 
credit enough to rent ol a year. But by lord * 5 
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There is no colour for adjudging the pauper to have gained 
a ſettlement in Cheriton 2 He did not go thither, 
to reſide upon his own : He abſconded there, to avoid his 
creditors : "This was no ſpecific legacy, it is payable out 
of the whole perſonal eſtate. But if it were a ſpecific le- 
gacy, a ſpecific legatee has no right to go and live upon 
the eſtate. If it had been a rent charge out of a freehold, 
it would not give a right to live upon ſuch freehold. But 
this man had only a pecuniary demand: There was no 
colour for his going to live upon this leaſchold eſtate as his 
own. Burr. Settl. os 762. 


E. 14 G. 3. South Stoke and Painſwick, The widow aof 


a man who died ſeiſed of a houſe and orchard in South 
State, entred and reſided therein for ſeven years, without 
any aſſignment of dower ; and then married a ſecond huſ- 
band, who reſided in this houſe with her about two years, 
and then died. It was argued, that ſhe gained no ſettle- 
ment hereby, and conſequently communicated none to her 
ſecond huſband. It is like the caſe of a next of kin, who 
cannot acquire a ſettlement before adminiſtration granted. 
A right of dower is no eſtate at all; nor is it like to an 
equitable eſtate ; it is like a title to an action. By lord 
Mansfield and the court: The mere rigbt of dower gained 
a ſettlement to herſelf, ſhe having by Magna Charta a 
right to remain forty days in the houſe; and being irre- 
moveable for forty days, ſhe thereby gained a ſettlement. 
But ſhe could not communicate it to her ſecond huſband ; 
as a tenant in dower has no right to enter till dower is aſ- 
ſigned. Bur. Set. oy 783. 

T. 14 G. 3- Natland and Stainton. Two juſtices re- 
move Thomas Gibſon and Hannah his wife from Natland to 
Stainton in the county of Weſtmorland. The ſeſſions upon 
appeal quaſhed the order, but directed the caſe to be drawn 
up for the opinion of the judge of aſſize, and agreed to 
be determined by his opinion. The caſe was, Alan Court 
by his will deviſed his eſtate at Natland to his wife during 
her widowhood ; and after the determination thereof, to 
truſtees to ſell and divide the money equally among his chil- 
dren, of whom the ſaid Hannah wife of the pauper was 
one. The teſtator died. The widow entred; and let 
part of the eſtate to farm, reſerving to herſelf a dwelling- 
houſe, which was worth about 20s a year. The pauper 
Gibſon, being reduced in his circumſtances, came with his 
wife to live with her mother the widow in part of the ſaid 
dwelling-houſe, The widow died in Zune 1769, the ſaid 
pauper and his wife continuing in poſſeſſion of that part ot 


the dwelling-houſe aforeſaid, In about a month _ — 
eat 
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death of the widow, the truſtees contracted for the ſale of 
the eſtate, and in February following a conveyance was 
executed, the children of the ſaid deviſor being no parties 
thereto. The pauper paid no rent to the widow, but from 
her death he paid rent to the purchaſer until May- day fol- 
lowing, when he quitted the premiſes. Upon this it was 
inſiſted, that as the pauper and his wife inhabited in Nat. 
land in part of the houſe deviſed as aforeſaid, from her 


mother's death in June till the ſame was conveyed in Fe- 


bruary following, and ſhe being intitled to a diſtributive 
ſhare of the money to be raiſed by ſale of the ſaid deviſed 
premiſes, the pauper was not removeable during that time, 
and conſequently gained a ſettlement in Natland. The 
opinion of the judge was given in writing in theſe words: 
I have heard counſel on both ſides, and am of opinion 
the ſettlement is in Natland. H. Gould.” Afterwards, a 
rule was obtained in the court of king's bench, to ſhew cauſe, 
why the order of ſeſſions aforeſaid ſhould not be quaſhed. But 
the counſel, inſtead of ſhewing cauſe, objected againſt the 
court's entring at all into the matter; for the judge having 
heard counſel, and given his opinion in writing, this ought to 
be final: otherwiſe no judge of aſſize will ever hereafter accept 
a reference of this kind. The court ſaw it in the ſame light, 
And lord Mansfield obſerved, that here was a manifeſt con. 
ſent of the parties to this reference to the judge, and there- 
fore it was like all other references by conſent. He inti- 
mated that, as at preſent adviſed, he was of opinion with 
the judge. However, after this conſent, he thought it 
very improper to take the matter up again, Bur. Settl, 

Caf. 793. | 
E. 21 G. 3. Walcott and St. Michaels Bath. The pau- 
per being legally ſettled in St. Michael's, and reſiding there, 
conveyed two houſes, whereof he was ſeiſed in fee at Wal- 
cott, to truſtees ; in truſt to ſell and pay mortgagÞ and other 
debts, and to pay the ſurplus money, if any, to the pauper, 
Some ſhort time after, one of theſe houſes becoming void, 
the truſtees, baving poſſeſſion thereof, employed a woman 
to clean and air the houſe, and delivered to her the key 
for that purpoſe ; which having done, ſhe placed the key 
among ſome things of her own, intending afterwards to 
re- deliver it to the truſtees. But the pauper's wife took it 
from thence, and took poſſeſſion of the vacant houſe, and 
ſhe and her huſband went and lived there about a year and 
three quarters. One of the truſtees, ſeeing her conveying 
her goods thither, gave her notice that ſhe was doing 
wrong, not having the conſent of either the truſtees or 
ereditors. But the ſaid houſe ſtill remained unſold, and it 
| Was 
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e of was ſtated that the value of the premiſes was 6501, and the of 
Was debts 8801. It was argued, that the beneficial intereſt in by 
ties the eſtate remained in the pauper till ſold ; and for this was '74 
rom cited the caſe of Natland : and reſiding upon it as his own, "7 
fol. he was not removeable from it, and conſequently gained a 14 
Was ſettlement. And it was likned to the caſe of a mortgage. 1 
Vat- —By lord Mansfield (unto which the reſt of the court aſ- 1 
her ſented): If the eſtate on which a pauper reſides is ſubſtan- 41 
Fe- tially his property, this is ſufficient, whatever form of con- 4 
tive veyance there may be; and therefore a mortgagor in poſ- < | 
iſed ſeſſion gains a ſettlement, becauſe the mortgagee, notwith- Mi 
me, ſtanding the form, has but a chattel, and the mortgage is 11 
The only a ſecurity. It is an affront to common ſenſe to ſay Uh 
ds : the mortgagor is not the real owner. But here, What g 
non intereſt had the pauper in this eſtate? He made an imme- #4 
s, a diate conveyance to truſtees, not a mortgage, to ſell and 0 
uſe, pay off two mortgages and other debts; and when this 4 
But conveyance was made, it was ſo doubtful whether there : 
the would be any ſurplus, that the deed ſays, he ſhall have the mi 
ing ſurplus, F any. He had only a chance of a reſidue, and 4 
it to had not a right to continue a moment in poſſeſſion. A 4 
cept mortgagor has a right to the poſſeſſion, till the mortgagee + 
oht, brings an ejectment. After the mortgagee has got into 4 
on poſſeſſion, he (the mortgagee) might gain a ſettlement. 
ere · There is ſtill another, and a ſtronger ground, in this caſe; 
nti- for the poſſeſſion was gained by fraud. Douglas. 608. 
with 2. That a purchaſe under the value of 30 I ſhall nat gain a Purchaſe under 
it it ſettlement. 30l. 
ettl, By the 9 G. c. 7. After March 25, 1723, No perſon 
ſhall be deemed to acquire any ſettlement in any pariſh or place, 
bau- by virtue of any purchaſe of any eflate or intereſt in ſuch pariſh 
ere, or place, whereof the conſideration of ſuch purchaſe doth not 
Val- amount to the ſum of 30] bona hde . for any longer or 
ther further time, than ſuch perſon ſhall inhabit in ſuch ęſtate, and 
per, ſhall then be liable ta be removed to ſuch pariſh or place, where 
oid, he was laſt legally ſettled before the ſaid purchaſe and inhabit- 
man ancy therein. 
key 
key No perſon] And as this ſhall not ſettle the perſon pur- 
s to chaſing for longer time than he continues in the purchaſed 
k it eſtate, ſo it ſhall not ſettle any of his children, by any 
and derivative ſettlement from him, As in the caſe of Salford 
and and Over-Norton, H. 4 G. 3. Peter White the younger 
ying and Mary his wife, were removed by order of two juſtices 
ding from * to Over - Norton, as likely to become charge- 
or able to Salford, and as being laſt legally ſettled in Over- 
d it Merten. On appeal, the ſeſſions diſcharge this order, — 
Was G ate 
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ſtate ſpecially, That Peter White the pauper's father, being 
ſettled in Over- Norton, in the year 1726, for the conſidera- 
tion of 291, purchaſed a tenement in the pariſh of Salford. 
His ſon the pauper was born there in the year 1730, and 
lived with his father therein till about 17 54, when he 
married and left his father's family, and lived in a ſeparate te- 
nement at Salford, without having gained any ſettlement, but 
what he derived from his father. On ſhewing cauſe, it 
was urged in ſupport of the order of ſeſſions, that here was 
a derivative ſettlement of the ſon at Salford, and he muſt 
be ſent to that place which was the place of his father's 


ſettlement at the time of the ſon's removal. Before this 


ſtatute, any purchaſe would have made a ſettlement ; and 
this is a ſettlement to the father, whilſt he inhabits on the 
eſtate ; and the ſon's derivative ſettlement muſt be the ſame 
place, as his father was irremoveable from it, at the time 
when the ſon was born. The father's ſettlement at Over- 
Norten may indeed poſlibly revive, if he quits his eſtate at 


Salford : But it doth not appear that he ever will quit it, 


and Salford is his preſent ſettlement. He cannot have two 
at once; nor can he be removed from his own againſt his 
will. And the ſon could have no ſettlement at Over-Norton, 
for the father never had any there ſince the ſon was born, 
On the other hand, it was argued, that the father's ſettle- 
ment is at Over-Norton, and is only ſuſpended during his 
inhabitancy upon the purchaſe at Sa/ford: and if the ſon 
leaves the father, and gains no ſettlement for himſelf, he 
muſt be ſent to the place which was the father's ſettle- 
ment at the time when the ſon left him. The fon is be- 
come emancipated from the father ; and the father himſelf 
is liable to be removed, as ſoon as he leaves the very ſpot 
which he purchaſed, Lord Mansfield delivered the reſo- 
lution of the court: The queſtion is, Whether the pau- 
per ought to have remained in the pariſh of Salford, or 
have been removed from thence to the hamlet of Over- 
Norton as his laſt legal ſettlement? And we are of opinion, 


that no ſettlement of the father was gained in Salford by the 


purchaſe, but only during the time of his inhabiting in 
the purchaſed premiſſes. And this would have been equally 
the caſe, if the act had never been made: For he could 
not have been removed from his own eſtate, though he 
had no ſettlement in the pariſh where it lay. So that the 
father's ſettlement (if it may be ſo called) in Salford was 
only temporary, and did not extinguiſh his ſettlement at 
Over-Norton. And the only ſettlement which the ſon 
could derive from his father was at Over-Norton; for 
there could be no derivative ſettlement from the father 


at 
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at Salford, the father himſelf having no ſettlement there, 
but being only irremoveable from his own eſtate. And 
this may be illuſtrated by a ſuppoſition, that the ſon had 
not reſided in Salford, but had gone to live in a third pa- 
riſh, and had there been likely to become chargeable ; 
and the queſtion had ariſen, Whether he ought to be re- 
moved to Salford or Over-Norton ? He could not poſſibly 
in ſuch caſe have been removed to Salford, becauſe ſuch 
removal would have been concluſive upon Salford, and 
he would remain ſettled there for ever: Conſequently, 
he muſt have been removed to Over-Nort:n. Which 
ſhews, that he can have acquired no ſettlement in Sal- 
ſord, by virtue of his father's purchaſe, even during the 
time of his father's reſidence upon it. Burrew's Settl. Caſ. 


$16. Black. Rep. 433- 


By virtue of any purchaſe] T. 30 & 31 G. 2. Ufftulme 
and St. SidwelPs. Fohn Hine, the pauper, purchaſed a te- 
nement in St. Sidwells, for 121. He lived there with his 
family ; and was rated to the Jand tax and to the poor 
rate, thus, ** Occupier, late widow Hooper's, now Fohu 
« Hine's tenement.” He paid the rates. Afterwards, he 
fold the ſaid tenement, and went, with his family, to the 
pariſh of Upeulme ; from whence they were removed to 
the pariſh of Fr. Sidwell, The ſeſſions, being of opinion, 
that the ſaid Fehn Hine did not gain a ſettlement in St. 
Sidwell's, by being rated and paying as aforeſaid, the con- 
ſideration of the ſaid purchaſe being under 30 l, did there- 
fore vacate the ſaid order. It was moved to quaſh the or- 
der of ſeſſions. Lord Mansfield Ch. J. delivered the reſo- 
lution of the court: Tt will firſt be neceſſary to conſider, 
how the law ſtood before the making of the ſtatute of the 
9G. Now before that act, no man was removeable from 
his own ; be the value of the purchaſe of it never ſo ſmall 
and inconſiderable. And there were then other ways alſo 
of gaining ſettlements, as by ſerving a publick annual of- 
ice, and being charged with and paying a ſhare towards 
the publick taxes or levies and burdens of the pariſh. 
But this act was levelled only againſt fraudulent pur- 
chaſes of ſmall value, made in order to gain ſettlements. 
And it declares, that purchaſes of leſs than 301 va- 
lue, bona fide paid, ſhall not gain a ſettlement for any 
longer time than the inhabitancy thereupon ſhall continue. 
After which, the purchaſer ſhall be liable to be removed 
to his former legal ſettlement, prior to ſuch purchaſe and 
inhabitancy upon it. And the eſtabliſhed conſtruction of 
this act hath been, purſuant to the intention of the legiſla- 
ture, to prevent fraudulent purchafes. And — 
5 at 
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hath been conſidered not to extend to what are called put 


chaſes in law, as deviſes, or other ſuch methods of comin» 
to eſtates ; becauſe they are not fraudulent. Whereas the 
preſent ſettlement is claimed, by being rated and having 
paid towards the public taxes of the pariſh : Which j; 
quite a different method of gaining a ſettlement. The man 
himſelf is here perſonally rated. The tax is laid upon - 
tenement, late Hooper's, now John Hine's.” But if he 
had been only rated as occupier, without adding his name, 
yet ſurely that would imply notice of the man's being an 
inhabitant. And we are all clear, that this act only means 
to put a negative upon a perſon's gaining a ſettlement by 
making a ſmall purchaſe, with a fraudulent intention to 
gain a ſettlement thereby, in the pariſh where ſuch pur. 
chaſe is made; and that it doth not affect any other method 
of gaining a ſettlement. And indeed it is but reaſonable, 
that perſons who have been rated and have paid toward; 
the publick taxes and levies of a pariſh ſhould receive aſſiſt. 
ance from that pariſh, when they become neceſſitous them- 
ſelves. Burrow's Settl. Caf. 430. 


Purchaſe] H. 3 G. 2. Sabridgeworth and Aldbury. Ed. 
ward Sheppard, the pauper, was born at Sabridgeworth, 
And his father being ſeiſed in fee of a copyhold cottage in 
Aldbury, which uſed to be let at 25 s a year, did, about a 


_ and a half before the removal, ſurrender the ſaid copy- 


old cottage to his ſaid fon Edward Sheppard and his heirs, 
who were thereupon admitted, and lived upon the ſame about 
a year and a half, and then ſold the ſame for 14 1 28 6 d, be- 


ing the full value thereof. The two juſtices, and alſo the ſeſ- 


ſions, were of opinion, that this gained no ſettlement, be- 
ing not ſuch a purchaſe as the act intended for 30 bona 
fide paid. It was moved to quaſh the orders of the juſ- 
tices ; for that this eſtate in Aldbury was the pauper's own 
by a ſurrender from his father, and there was no difference 
between a ſurrender from a father and a deſcent. But the 
court denied the motion, without ſo much as making a 
rule to ſhew cauſe. For they not only thought that the 
ſurrender looked fraudulent, but they ſaid that the intent of 
the ſtatute was, to prevent perſons gaining ſettlements who 
were any ways likely to be chargeable, and therefore pro- 
vided, that they ſhould be able to lay out 3ol in a pur- 
chaſe. And both the orders were confirmed. 2 Seff. C. 161. 
1 Barnardiſt. 297. Burrow's Settl. Caf. 56. 

But in the cafe of Harwood and Kentiſbury, H. 29 G. 2: 
On a motion to quaſh an order of two juſtices, and an or- 
der of ſeſſions confirming the ſame, for the removal of 
Themas Conibear and Mary his wife from Kentiſbury to 


7 Marwod:; 
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Marwood : The caſe was z The faid Mary had conveyed 
to her by her father, in conſideration of natural love and 
affection, a cottage, garden, and plat of ground at Ken- 
tiſbury, for the reſidue of a term of 99 yeats then deter- 
minable on the death of one Joan Slocombe, the conſidera- 
tion of which purchaſe originally in the year 1689, 
amounted only to 20 ſhillings. Mary and her huſband 
entred upon the premiſſes, and continued thereon for ſeve- 
ral years, until the leaſe determined by the death of the 
ſaid Joan. Upon which, they were removed from — 1 
lury to Marwood. It was urged, that the original conſi- 
deration money not being zo l, nor any conſideration paid 
on the ſubſequent conveyance to the daughter, it was ſuch 
a purchaſe as the ſtatute intended ſhould not gain a ſettle- 
ment. Unto which it was anſwered, that the intention of 
the legiſlature was not to extend the law to every kind of 
purchaſe, according to the extenſive legal ſenſe of the word 
purchaſe ; for the very words import, that it is to be a 
pecuniary purchaſe, or where an equivalent is paid for an 
eſtate, and not where a man comes to an eſtate by will, 
donation, ſettlement on marriage, or the like. But if the 
word purchaſe were to be taken in that extenſive legal 
ſenſe, yet there is a difference in the preſent caſe ; and the 
true queſtion will be, what eſtate the huſband had: For if 
the huſband did not take by purchaſe, it will be of no con- 
ſequence how the wife took; becauſe he will gain a ſettle- 
ment by the inhabitancy, and ſhe cannot be ſeparated from 
him, He is in by act of law, in the right of his wife; 
and not by any act, conſent, or traffick of his own, By 
Ryder Ch. J. If I had any doubt, I would not give an 
opinion now. This is not a purchaſe within the meaning 
of the act. The word purchaſe is not to be taken in the 
largeſt extent of it, but is confined to caſes where a pecu- 
niary conſideration is paid, Otherwiſe, no deviſe, or gift, 
or ſettlement on marriage, would gain a ſettlement, unleſs 
there were a pecuniary conſideration paid. The intention 
of the act was, to prevent ſettlements by purchaſes for 
ſmall money conſiderations. In the preſent caſe, the huſ- 
dand is not to be conſidered as a purchaſer, and therefore 


he acquired a ſettlement in Kentiſbury. And by the court 


unanimouſly, the orders of the juſtices were quaſhed. 
Burrow's Settl. Caf. 386. | 

And in the caſe of Ingleton and Aftwick, E. 6 G. 3. 
Richard Speddy and Roſe his wife, reſiding under a certifi- 
cate at A/?wick, the father of the ſaid Roſe conveyed to her, 
in conſideration of natural love and affection, a cuſtomary 
cottage at A/wick, to the uſe of herſelf for life, and after 

Vor. III. K K her 
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ther deceaſe to the uſe of Jane her daughter and her heir. 
The ſaid Richard and Roſe his wife entred upon and con- 
tinued in poſſeſſion of the cottage for 16 years, and then 
purchaſed of their daughter Jane her remainder in fee of 
the premiſles for 5 l, and afterwards fold the whole for 20 
guineas, Afterwards, the ſaid Richard Speddy and Reſe his 
wife becoming actually chargeable, were removed by order 
of two juſtices to [ngleton which gave the certificate. Ang 
the ſeſſions, being cf opinion that the ſaid Richard and bis 
wife gained no ſettlement in A/wick, confirmed that or. 
der. It was moved to quaſh theſe orders. And on ſhew— 
ing cauſe, they were given up by the counſel as inde. 
fenſible, on the authority of the caſe of AMarwc:d,; this 
being a voluntary ſettlement, and not a purchaſe within 
the intent of the ſtatute. Burris Settl. Cafe 560. 

So in the caſe of [mingten and Mickleten, T. 6 G. 3. 
Elizabeth Stanley purchaſed a leaſchold tenement in the pa- 
riſh of Mickleton, for the ſum of 61, for the remainder of 
a term of 1000 years. She reſided upon the ſame about g 
years, and then was married to Theophilus Evans, who re- 
ſided with her upon the ſaid tenement about 16 years; 
then he died; and after his deceaſe, ſhe continued upon 
the premiſſes for ſeveral years, and at laſt fold the fame for 
the ſum of 61; and after ſuch ſale, was removed by order 
of two juſtices to Imington, the place of her huſband's 
ſettlement before their intermarriage. And the ſeſſions, 
upon appeal, confirmed that order. It was moved to quath 
theſe orders. On ſhewing cauſe, it was urged in ſupport 
of the orders, that this was a purchaſe by the wite, clcarly 


within the words of the ſtatute, under the value of 301, 


and the huſband had no claim to it, but by virtue of that 
purchaſe, UM he term ſurvived to the wife, on her huſband's 


. death. And if he had ſurvived her, he could not have had 


it without taking out adminiſtration to his wife, On the 
contrary, it was anſwered, that this, though a new cale, 
yet was within the reaſon of the former cafes. In caſes 
of deſcent, a ſettlement is gained, tho' the original put- 
chaſe be under 3ol value: And there is as much reaſon 
why a ſettlement ſhould be gained in the preſent caſe. 
This woman had an eſtate veſted in her, when Evans 
married her; which, upon the marriage, veſted in him. 
The huſband gained a ſettlement in Meckleton, by 40 days 
reſidence upon his own eſtate; and his ſettlement com- 
municated itſelf to the wife. And of this opinion was the 
court. And both the orders were quaſhed. Purrow's Seti. 
C. 566. Black. Rep. 598. 
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| The ſum of 301 bona fide paid] E. 13 C. St. Paul's 
Walden and Kempſton. There was a ſpecial order ſtated at 
ſeſſions. A perſon purchaſed a copyhold tenement in St. 
Paul's IValden ; which with the fine, and fees paid to the 
court, amounted to 301; and it appeared by the ſame or- 
der, that the officers of the pariſh of Kempton had given 
him 40s towards paying his fine and fees. There- 
fore it was inſiſted, that this was fraudulent, and not a 
good purchaſe within the ſtatute, ſufficient to gain a ſettle- 
ment. But by the whole court : We cannot take notice 
of its being fraudulent, unleſs the juſtices had adjudged it 
ſo. And the order was confirmed. Foley. 238. 

T.8&g G. 2. Tedford and TVaddingham. "I'wo juſtices 
remove Francis Gull from Haddingbam to Tedford. Upon 
appeal, the ſeſſions ſtated ſpecially a caſe to be laid before 
the judge of aſſize; viz. That Francis Gill being ſettled 
at Hafer, contracted with Jahn Atkinſon for a houſe and 
curtilage in JYaddingham for 30 l, which was conveyed to 
Gill and his heirs accordingly. Gill paid gl, and Tſaac 
Briſtel paid the remaining 30 l, to A:tinſon by Gill's order. 
About a month after the execution of the conveyance, Gill 
mortgaged the premiſſes to the ſaid Iſaac Briſtol. Gill con- 
tinued in poſieſhon about four years after the mortgage. 
Then Briſtol entred, by virtue of the ſaid mortgage and 
teleaſe of the equity of redemption. Then the inhabitants 
of Waddingham procured Gill, being out of poſſeſſion, to 
be removed to Tedford. The order of ſeſſions recites, 
that whereas the judges of alize had not time to hear and 
determine it, and whereas the parties agreed this to be the 
true ſtate of the caſe ; therefore upon hearing counſel and 
further evidence on both ſides, this court doth declare and 
adjudge, that the purchaſe made by Gill was fraudulent, 
and that the ſettlement of Francis Gill is at Tedford ; but 
that the pariſhioners of Tedford are no ways concerned in 
the ſaid fraud. It was moved to quaſh theſe orders; and 
urged, that the juſtices in their adjudication depart from 
their premiſſes. For the act doth not extend to any caſe 
where the conſideration excceds 201. But here the con- 
hderation is above 30 l. And it appears to have been 
bona fide paid by Gill; part by himſelf, and part by his 
order (though by the hands of Brita). It doth not even 
appear that Bri/tc] had lent it to him; therefore it ſhall 
be taken that it was Gill's own money. And no circum- 
ſtances of fraud are ftated : And therefore if this conclu- 
hon of the juſtices at ſeſſions be drawn from the premilles 
lated, it is a concluſion contrary both to the law and to 


the fact; and the court will themſelves judge of it and 
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ſet it right. On the other ſide it was argued, whether 


the ſum paid as conſideration money was — or leſs, 
if there be fraud, it poiſons the whole. The juſtices are 
the proper judges of fraud ; and they have adjudged that 
it was a fraudulent purchaſe, And it appears upon the 
face of the caſe, as ſtated for the judge of aſſize, that it 
was ſo, But that is not all: They are not confined 
to this ſtate of the facts. For they heard further evi- 
dence on both ſides, before they adjudged the purchaſe 
to be fraudulent. By lord Hardwicke Ch. J. It muſt 
be further evidence of the ſame fat: For the ſtate of 
the caſe made for the judge of aflize was before agreed 
between the parties to be the true ſtate of it. This caſe 
doth not appear to be within the act; for the act is con- 
fined to purchaſes under 301. Now in the preſent caſe, 
the conſideration was 391, and was bona fide paid to the 
vendor. And it would be pretty hard to ſay, that the 
juſtices had a power upon this act to enquire, whether 
or no the purchaſer borrowed the money. It is a com- 
mon caſe, to borrow money to make up the price. And 
as to the fraud, it is true, that the juſtices are the proper 
judges of fraud. But fraud is a fact which muſt be found, 


It muſt be fo by a jury upon a ſpecial verdict, The juſ- 


tices are judges of the fact; and they may judge of the 
fraud — from the fact. If they had generally found 
the fraud, we might have been bound by ſuch general 
finding: But when they ſtate the facts particularly, the 
matter is as much open for our determination upon it, as 
it was for theirs. And the whole court was of opinion, 


that from the facts ſtated here is no ſufficient evidence of 


fraud. And both the orders were quaſhed. Burrow's 
Settl. Caf. 57. 

H. 15 G. 2. Cotleigh and Stockland. John Spiller, the 
pauper, was a mortgagee of a term for 151; and 30s 
were due to him for intereſt, and 181 10s more on bond 
and ſimple contract, The mortgagor died. Spiller took 
out adminiſtration, as principal creditor z entered and 
was poſſeſſed; and ſo continued, till removed by the 
original order, By the court: Spiller gained a ſettlement, 
as a purchaſer for a conſideration of more than 3ol bona ft 
paid. Str. 1162. Burrow's Set. Caſ. 169. 

E. 14 G. 3. Everſbolt and Woburn. The paupers (two 
ſiſters) reſided at Everſpelt under a certificate from Woburn. 
A perſon, intitled to a long term of years in a cottage in 
Everfholt, after having deviſed it to Andrew Powell, fon of 
their father William Powell, adds, that it is alſo my will 
„nA pleaſure, that the ſaid William Powell (their 22 
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« and his wife and children ſhall have free liberty and 


« power, during their natural life to dwell in it.” And 
accordingly, William Powell and his wife, and their ſaid 
ſon Andrew, and the two daughters (the paupers) reſided 
in it till William Powell's death. By the court clearly: 


The ſettlement of the daughters (the two paupers) is in 


Everſholt. Bur. Set. Caſ. 851. 

H. 6 G. 3. Dunchurch and - South Xilworihb. Edward 
Tanſur, ia certificate man from Dunchurch, together with 
his wife Elizabeth, were joint purchaſers of a houſe, yard, 
and garden at South Kilworth, and paid for the purchaſe 
thereof 191 and upwards. He laid out about 151 more 
in repairs, and built a new ſhop on part of the premiſſes; 
and was taxed after the rate of a tenement of 30! value, 
and reſided in the ſame till his death. After his death, his 
widow the pauper Elizabeth continued in poſſeſſion for 10 
months and more; afterwards fold part of the premiſſes for 
upwards of 301, and reſerved part to herſelf; but removing 
out of the ſame into another houſe in the ſame pariſh, and 
becoming aQually chargeable, ſhe was removed by order 
of two. juſtices to Dunchurch which gave the certificate, 
and the ſeſſions confirmed that order. It was moved to 
quaſh theſe orders; for that the pauper on this ſtate of the 
caſe had gained a ſettlement at South Kilworth. By the 
court : The whole queſtion is, Whether this woman was a 
lona fide purchaſer of an eſtate of 30] value? She cannot 
be preſumed to have come to it by deſcent, or executor- 
ſhip, or any ſuch like act of law, becauſe the contrary 
appears, She and her huſband were joint purchaſers, 
They took jointly and by entierty, and not by moieties. 
If fo, ſhe can only ſtand in the ſame ſituation as her 
huſband did ; which is that of a purchaſer. And as to the 
value, the act takes it according to the purchaſe money 
actually paid; and no money afterwards laid out, can 
make the prior purchaſe of a greater value than it really 
was at the time of making it. Therefore ſhe gained no 
ſettlement by this purchaſe. And the orders were con- 


frmed. Burrow's Settl. Caf. 553. Black. Rep. 596. 
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3. That a perſon may not be removed from his own, altho' Perſon not re- 


not ſettled thereby. 

M. 30 G. 2. Aythrop Rooding and White Rooding. Wil- 
liem Gates, huſband of the pauper Suſannah Gates, being 
ſettled at J/hite Rooding, went away and left his wife and 
children, Whereupon ſhe and her children went and lived 
for the ſpace of 40 days, without her huſband, in a copy- 
hold tenement of her huſband's at Aythrop Rooding. Iwo 
Juſtices remove her to White Rooding, as the place of her 
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huſband's ſettlement. The ſeHons, upon appeal, quaſh 
that order. It was moved to quaſh the order of ſeffions , 
and argued, that tho” this was the huſband's own eſtate, 
yet his wife and children might be removed from it; 
that he himſelf could not have gained a ſettlement upon 
the ſaid eſtate without reſidence upon it, for otherwiſe 
a man who had property in divers pariſhes might have 
different ſettlements at the ſame time. On the other 


hand, it was admitted, that neither the wife and chil. - 


dren, ' nor even the huſband himſelf, could have been 
removed to this place, where the huſband had never 
reſided 5 but it was inſiſted, that they were irremora. 
ble from it, as they were inhabiting upon their own 
eſtate, For they did not come to inhabit there as in- 
truders or vagrants, but to reſide upon their own ; and no 
perſons can be removed from their own, be the value ever 
ſo ſmall, or let them come to it in what manner ſoever. 
By the court: There doth not appear any diſſent of her 
huſband from her going there, and therefore it is rather 
to be preſumed that ſhe went with his conſent: The 
huſband's ſettlement remains as it was, but nevertheleſs 
the wife was not removable from his eſtate. It is one 
thing to ſay, that a perſon may not be removed ; and an- 
other, that ſuch perſon doth not gain a ſettlement. The 
huſband himſelf would not have been removable from 
his own, if he had gone thither. A man's right to reſide 
upon his own eftate is founded on Magna charta, which 
ſays, that a man ſhall not be diſſeiſed of his freehold, A 


wife hath a natural right to go and reſide upon her huſ- 


band's eſtate, If ſhe had gone againſt her huſband's con- 
ſent, it would have made an alteration. And the court 
were unanimous, that the juſtices could not remove her from 
her huſband's property. Burr. Settl. Caf. 412. 

E. 4 G. 3. Leeds and Blatkfordby. TFoſeph Howe, huſ- 
band of Anne Howe the pauper, took a tenement of 101 
a year at Blackfordby, and reſided there above 40 _ 
Afterwards he took a tenement at Leeds of above 101 à 

ear, and went and refided there for above 40 days, leav- 


ing his wife at Blaczfordby. Then he returned to Black- 


fordby, and ſtayed with his wife there 27 days. Andon 


his leaving her, and going away to Leeds, two juſtices 
remove her ſrom Blackfordby to Leeds, as to her place of 
ſettlement. It was agreed, that her ſettlement muſt ſol- 
Jow that of her huſband : But the court were of opi- 
nion, that the juſtices had no power to remove. her from 
'Blackfordby, whilſt ker huſband's intereſt there ſubſiſted. 
The auſband himſelf could not have been removed = 
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his own tenement at Blackfordby, the leaſe whereof was 
unexpired. And if they could not have removed the man 
himſelf from his own, it follows that they could not remove 
his wife ſo long as it remained his. Burrow's Settl. Caf. 
524. Blact Rep. 466. | 

4. Hut far a certificate perſon ſhall gain a ſettlement by an Whether a cer- 


ate of his oon, notwithſtanding the above-ſaid ſtatute of the 
9 & 10 W. 


tificete perſon 
mav gain a ſet- 
rlem-nt by r=» 


E. 5 G. Burclear and Eaſtwondbay. Abraham Hacket 6dirg on bis 


comes with a certificate into the pariſh of Ea/twrdhey, 
and afterwards marries one Sarah Smith. Her father ſur- 
renders to her a copyhold eſtate of 205 a year, and fo the 
huſband had it in her right. By the court: The man 
has gained a ſettlement in Eaſtuwaodbay; for a man cannot 
be turned out of his own, be it never ſo ſmall. And by 
Firteſcue J. the party here could not be removed: And 
not removable, and gaining a ſettlement, are the ſame 
thing. Then it was objected, that the perſon being a 
certificate perſon, he gains no ſettlement, unleſs he rents 
a tenement of 101 a year, or exerciſeth an annual office ; 
and that ſtatute being an explanatory act, is not itſelf to 
be explained, and conſequently. cannot be taken farther 
than the words. But by the court: This is not an ex- 
planatory act, but a new Jaw, and muſt therefore receive 
a liberal conſtruction. The exceptions in the ſtatute 
prove this caſe, being a caſe more reaſonable than either 
that are there mentioned; and the parliament never in- 
tended to put a certificate man in a worſe condition than 
another perſon. Caſ. of S. 121. Str. 163. Burrow's 
Lettl. Caſe 221. 

Note, where it is ſaid all along throughout this courſe 
of ſettlements, that a perſon not removable for 40 days 
thereby gains a ſettlement; this is to be-underitood with 
reſpect to the particular inſtance only then ſpoken of: For 
it is by no means univerſally true, that every perſon who 
reſides 40 days unremovable doth become thereby legally 
ſettled, A ſervant not removable for 40 days, gains no 
ſettlement unleſs he ſerves out his year: A ba/tard with 
its mother for nurture for 40 days, doth not thereby ac- 
quire any new ſettlement: So a wife reſiding upon the 
huſband's eſtate : So a certificate perſon, or one reſiding on 
a purchaſe under the value of 301 and not actually charge- 
able, though they are irremovable, yet by fuch reſidence 
they acquire no ſettlement. ] 

H. 31 G. 2. Cold Aſhton and Moadebeſlar. Caſe ſtated 
for the opinion of the court: In July 1725, Daniel Har- 
riſon and Mary his wife, and William their fon, went with 
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a certificate from Wozdcheſter to Cold Aſbton. They all 
lived in the pariſh of Cold Aſhton from July 1725, till 
about Chri/tmas 1728, at which time William Fido the 
father of the ſaid Mary died inteſtate, leaving the aid 
Mary his daughter and five other children, and being a 
the time of his death poſſeſſed of and intitled to a tene. 
ment and two acres and an half of land of the yea, 
value of 61 17s in Cold Aſhton, for the remainder of 2 
term of 89 years, determinable on the death of himſelf 
and the ſaid Mary his daughter. Upon the death of .. 
liam Fido, Daniel Harriſon and Mary his wife and William 
their ſon, who was then about five years old, entre 
upon and took poſſeſſion of the ſaid tenement and land, 
and Damel Harriſon and Mary his wife have lived in and 
occupied the ſame ever ſince, till the removal by the or. 
der now appealed againſt. But no adminiftration of the 
goods or perſonal effects of William Fido was ever granted 
to the ſaid Daniel Harriſon and Mary his wife, or either 
of them, or to any other perſon. William Harriſon lived 
with his parents Daniel and Mary Harriſm, in the ſaid 
tenement, till about 1748, when he married the pauper 
Mary (by whom he had the four children removed); 
and after his marriage, he and his wife Mary lived in 
the pariſh of Cold Afton ſeparate and apart from the ſaid 
Daniel Harriſon, until the time of the death of the ſaid 
William, which was in the year 1755. Mary the widow 
of William Harriſon, and her four children, having after 
the death of the ſaid William, become actually chargeable 
to the pariſh of Cold Afhton, were removed by order of 


two juſtices to Moodeheſter which had granted the certifi- 


cate. Upon appeal, the ſeſſions quaſhed the order, and 


ſtated the above caſe; which being removed by certiorari, 


it was moved that the order of ſeſſions might be quaſhed, 
There were two queſtions; 1. Whether Daniel Harriſm 
the father acquired any ſettlement different from that to 
which he was intitled by the certificate? 2, Whether 
if fo, the fon gained a derivative one? — Lord Manſ- 


Feld Ch. J, As to the firſt queſtion, the caſe of a certi- 


ficate man's gaining a ſettlement by refiding on his own 
eſtate, is preciſely the ſame as that of a common perſon not 
under a certificate, and ariſes by conſtruction; for it is not 
within the words of the 8 & g V. which ſpeaks * 
ſerving an annual office, and renting 161 a year. But 
reſiding on a man's own eſtate, was conſidered as a ſtronger 
caſe than the caſual property acquired by renting, becauſe 
he has a ſettlement on the ſtatute of the 13 & 14 C. 2. 
not by the words, but on the principle that he cannot be 

ns removed. 


ey all 
„ till 
ſo the 
e ſaid 
ing at 
tene. 
year], 
of a 
imſelf 
Wit. 
UUliam 
*ntred 
land, 
n and 
1e or. 
of the 
anted 
either 
lived 
e ſaid 
auper 
ved); 
ed in 
e ſaid 
e ſaid 
vidow 
after 
reable 
ler of 
ertifi- 
, and 
orart, 
ſhed, 
rriſen 
at to 
iether 
Hunſ⸗ 
certi- 
; Own 
n not 
18 — 
al 
But 
onger 
cauſe 
C. 2. 
ot be 
oved. 


Pooꝛ. (Settlement by eſtate.) 


removed. This conſtruction being made upon the reaſon, 
gives a greater latitude to the principle on which the con- 
{rution is founded; and therefore a man who reſides on 
his own eftate, though of ever ſo ſmall a value, is irre- 
movable : And this holds equally in the caſe of a certificate 
perſon, who gains a ſettlement, if after he comes in by cer- 
tificate, he is under ſuch cirgumſtances as by his property he 
cannot be removed. Whether in this caſe Daniel Harriſon 
had ſuch a property in this leaſehold eſtate, when he firſt 
entred upon it, is a queſtion that need not now be deter- 
mined. What I ground my opinion upon is, that he has 
xcquired by the length of poſſeſſion ſuch a right as he was 
not removable from, For the ſtatute of limitations doth 
not operate by way of barring the remedy only, but it gives 
a right, He may bring an ejectment after 20 years poſſeſ- 
fon; and no perſon could have recovered againſt him, be- 
cauſe ſuch perſon was out of poſſeſſion all the time. I 
except the caſe of landlord and tenant; for there, the 
poſſeſſion of the tenant is that of the landlord. This poſ- 


ſeſſion gives a title from which the pariſh officers could not 


remove him, nor the next of kin. In the caſe cited, Far- 
ringdon and Widworthy, they had been ſatisfied their ſhares; 
and here, if they have not controverted it for ſuch a length 
of time, it is to be ſuppoſed they have given up that right. 
If the caſe had turned on the general queſtion, Whether the 
next of kin gains a ſettlement without adminiſtration ? I 
ſhould have deſired time to conſider of it, and the caſes 


| cited, There is a material difference between the party's 


being ſole next of kin, and where in common with others, 
as in this caſe; for where one is the ſole next of kin, he 
has the undoubted right to adminiſtration. In general, it 
is of more conſequence, that the law with regard to the 
poor's ſettlements ſhould be certain, than what the deter- 
mination is as to the particular caſe in queſtion. As to the 
ſecond point, of a derivative ſettlement to the ſon ;—the 
word emancipatian is a looſe term in our law, eſpecially in 
the matter of ſettlements, and is uſed in the books without 
affixing any preciſe idea, Indeed it is a term borrowed 


from another law, and not properly applicable to ours. 


The rule I take to be this: Children are intitled to the 
ſettlement of their father, till they have acquired another. 
As to the diſtinction made at the bar, that the ſon thall 
not derive a new ſettlement from his father, becauſe it was 
acquired by the father himſelf after the ſon had left him; 
this might be material were the fact ſo, but it is not 
tated here to ſay that was the caſe, or that he left his 
father ſo as to change his deriyative ſettlement. 3 - 

| ated, 
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Nated, that he lived 20 years with his father in this tene. 
ment, or at leaſt very near it, and we cannot intend that 
He did not. Mr. juſtice Deniſon was of the ſame opinion 
(Mr. juſtice Fy/ter being ablent.)—Mr. juſtice nn 
As to the father; I do not think it material to ſay any 
thing about the adminiſtration, Had the caſe turned upon 
that, it would have deſerved conſideration. If it he 
matter already ſettled, I ſhall be for adhering to the rut 
(Stare decifis), which is a right rule, and more eſpecially 
in the poor law. Poſſeſſion by wrong gives a title upon 
an ejectment againſt the legal owner. Here is a legal title 
without adminiſtration : After ſuch a length of poſleflion, 
one would be inclined to preſume as much as poſlible, 
Now here it is poſſible that Daniel Harriſon and his wit 
might have ſome grant or aſſignment from William Fid) in 
his lifetime; or ſome other regular and rightful title to 
the poſſeſhon which they took of this tenement. So that WM be i 
their poſſeſſion might poſſibly have been a rightful one.— cate 


It would be too nice to be computing days, to ſee whether ſequ 
the fon was with his father a day over or under 20 years, 7 
And the order of ſeſſions was affirmed. Burrows Set), tary 
Caſ. 444. . | 4 Ci 
E. 18 C. 2. Stansfield and Spotland. If an eſtate deſcend Eli 
to a certificate perſon, it gains him a ſettlement, becauſe han 
it is by operation of law, and not by an act of his own; ſale 
and as the ſtatute hath been laid open in caſes of deſcents, and 


it ought to be ſo in caſes of purchates. And by Lee Ch. J. am 
the ſtatute of the 8 & g V. hath received a liberal con? WF anc 


ſtruction; and hath been held to gain a ſettlement, both the 
in deſcents, and deviſes, and purchaſes. On the 13 U to 
14 C. 2. the conſtruction has been, that let the value be Tl 
what it will, a perſon cannot be removed from his own; ſuc 
and it ſeems to be the ſame upon the certificate act; for if th 
he is not removable within the 13 & 14 C. 2. he is not th 


removable on the certificate act. 1 Sz. C. 316. Bur- eq 
row's Settl. Caf. 205. | 


M. 32 G. 2. Shenſton and Aldridge. The wife of Iſaa Ww 


Green a certificate man, had an eſtate deviſed to her for life ca 
by her father; upon which ſhe and her huſband entred, m 
and lived thereupon for above 6 months. By the court: ar 
Tfaac hereby gained a ſettlement, notwithſtanding the cer- w 
tificate. Burrow's Settl. Caf. 468. | n 


T. 16 G. 2. Deddington and Duns Trio. A certificate 0 
man purchaſed a houſe for 42 l, lived in it many yeats, y 
then told it, and becoming chargeable was ſent back. It n 
was inſiſted, that the 9g & 10 V. c. 11. ſaying, a certifi- d 
cate man ſhall gain a ſettlement by no at whatſoever, —_— c 
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waking 101 a year, or ſerving an annual office, this man, 
notwithſtanding the purchaſe, might be ſent back: and it 
was ſaid to differ from the caſe of Burclear and Eaſtiwood- 
hoy, where the ſurrender of a copyhold to the certificate 
man's wife was held to gain him a ſettlement; becauſe 
there it was not his own act (as this purchaſe is) but it 
came to him by operation of the law. But the court did 
not think this a ſufficient diſtinction, and faid a purchaſe 
was in its nature an excepted caſe; and his ſelling it 
afterwards made no alteration. Str. 119% Barrow's 
dal. Caf. 220. 

H. 6 G. Ivingboe and Stonebridge. A certificate man 
made a purchaſe in Stonebridge, and his apprentice lived 
with him for above 40 days upon the purchaſed eſtate 
there: And by the court, The apprentice thereby gained 
a ſettlement ; for when a certificate man maketh a purchaſe, 
he immediately ceaſeth to be there in nature of a certiſi- 
cate man, and becomes a ſettled inhabitant, and conſe- 
ſequently his apprentice with him. Str. 266. 

7. 21 G. by Hadenham and Wrvelingham. Robert Bit- 
tary, late huſband of the pauper Mary Bittany, came with 
certificate from Hadenbam to Mivelingbam, where one 
Elizabeth Bittany by her will deviſed her eſtate at Viveling- 
ham to truſtees to be fold, and the money arifing from the 
ſale thereof to be divided between the ſaid Rebert Bittany 
and three daughters of William Bittany. They all agreed 
among themſelves, that Robert ſhould have the real eſtate, 


| and the three daughters of William the perſonalty amongſt 


them, whereupon the truſtees conveyed the ſaid real eſtate 
to Robert ; who entred, and reſided thereupon ſeveral years. 
The queſtion was, whether this reſidence of Robert was 
ſuch a reſidence upon his own property as would diſcharge 
the certificate, and gain a ſettlement, It was admitted, 
that reſidence on an eſtate in which a man has only an 
equitable intereſt is ſufficient; but it was inſiſted, that 
Rabert had taken no intereſt of any kind in the lands by the 
will, neither legal nor equitable, He had only a right to 
call upon the truſtees to ſell the eſtate, and diſtribute the 
money ariſing from the ſale, On the other hand it was 
argued, that Robert had clearly an equitable title under the 
will; all the parties had agreed that the truſtees ſhould 
not ſell ; and that it is clearly ſettled, that a reſidence on 
one's own eſtate, coming either by deſcent or deviſe, 
whether the legal intereſt is coupled with the equitable or 
not, and whatever the value is, will gain a ſettlement, and 
diſcharge a certificate, Lord Mansfield mentioned the 
caſe of Roper and Radclyfe, to ſhew, that a my” — 
| urplus 
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ſurplus ariſing from the ſale of lands after payment of debt 
and legacies, has an equitable intereſt in the lands them. 
ſelves, it being in his option to pay the debts and legacies 
and keep the land. JYilles J. ſaid, the ſame queſtion as, 
this caſe had occurred in the caſe of Natland, which wa 
referred to Mr. juſtice Gould on the circuit, who decided 
that a ſettlement was gained; and that his opinion Lad 
been afterwards recognized by the court. And in the 
preſent caſe, the court were unanimous, that Nobert here. 
by vacated the certificate, and conſequently gained a ſet. 
tlement. Douglas. 738. 

5. How far reſidence upon a man's own eftate is neceſſary 
to gain him a — IE 

H. 8W. Yelip and Harrow. By Holt Ch. J. Having 
land in a pariſh will not make a ſettlement, but living in 
2 pariſh where one has land, will gain a ſettlement with. 
out notice; for the act never meant to baniſh men from 
the enjoyment of their own lands. 2 Salk. 524. 

M. 8 G. IWiokey and Hinton Blewet. A perſon ſettled 
at Hinton Bletuet, had an eſtate deſcended to him in Molo; 
whereupon the juſtices ſend him thither as to the place of 
his laſt ſettlement. But by the court: The order muſt 
be quaſhed; for it is no ſettlement nor inhabitation, 
though if he ſhould go thither he could not be removed: 
it may be a great injury to ſend him away from a good 
trade at Hinton Blewet, to perhaps half an acre of land, 
wherein he has but a term. Str. 476. 

M. 25G. 2. Wet Shefford and Baydon. John Bird 
came into e Shefford with a certificate from Bayden, 
During his ſtay at Veſt Shefford, he became beneficially 
intitled to a leaſehold eſtate of 14 1 a year there, determin- 
able upon' his own life. Upon which he entred on 
Nov. 17th, and continued in poſſeſſion till the 15th of 
December following, being 28 days only, when he died. 
By the court: In all cafes, whether of ownerſhip af 
land, or renting 101 a year, a reſidence of 40 days is 
neceſſary. And the caſe of Murfley and Grandborough 
was cited as a caſe in point; in which it was holden by 
the court, that any perſon who has an eſtate of his own, 
either freehold, copyhold, or a beneficial term for years, 
by act of law (as by deſcent, marriage, executorſhip, or 
adminiſtration) may dwell upon it as his own, and he is 
not removable ; and gains a ſettlement, if he continue 40 
days, tho' under 101 a year. But he muit abide 40 days 
And neither he nor his can be removed to it from any 
other place, unleſs he ſhall have reſided 40 days. Burrows 
Lettl. Caſ. 307. 
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F. 8. G. 2. X. and St. Mary Berthamſtend. The huſ- 


hand ran away, and it was not known whether he was 
Jive or dead; in the mean time the wife had a houſe deviſed 
her in Northchurch, and ſhe and her children went to 
live there. The queſtion was, Whether by continuing 
therein 40 days, they gained a ſettlement ? The court ſeem- 
ed to be of opinion, ſince it was not known that the 
huſband was dead, he muſt be ſuppoſed to be alive, and in 
that caſe that the wife could not gain a ſettlement for her- 
elf, but muſt follow the huſband's ſettlement ; and that 
the huſband having not reſided 40 days at Northeburch, in 
the ſaid houſe unremovable, he hath gained no ſettlement 
there. 2 Se. C. 182. 

But reſidence upon the ſame eftate is not neceſſary, pro- 
vided the reſidence be within the pariſh. As in the caſe 
of Sten and Sydbury, E. 12 G. 2. A perſon who lived 
with his family at Sowton, having an eſtate at Sydbury, 
which the tenant gave up, went thither and lodged in 
an alehouſe as a gueſt, without having any certain room 
there, and ſtaid from November till April, but ſometimes 
went to Sowton, where his children and family were, and 
to other places as his occaſions required, poſſeſſed and 
managed his eſtate, by repairing fences, . hoeing turnips, 
and the like. The queſtion was, Whether ſuch inha- 
biting, and not upon the eſtate, would gain a fettlement ? 
And the court were of opinion it would, and that it made 
no difference whether it were in his own houſe or in an 


| alchouſe; for being in the ſame pariſh, he could not be 


removed. Sefſ. C. V. 2. 150. 19 Viner. 374. Burrow's 
dat. Caſ. 125. 

Alſo it is not neceſſary that ſuch reſidence ſhould be for 
40 days together. Thus in the ſame caſe of Sowten and 
Habury, the queſtion was moved, Whether, ſince he did 
not reſide there for 40 days together, but for more than 
40 days in the whole, ſuch reſidence ſhould gain a ſet- 
tlement? And by the whole court: It is not neceſſar 
upon the ſtatute, that the reſidence ſhould be 40 days 
ſucceſſively. 2 Seſſ. C. 150. Andr. 345. 19 Vin. 374. 
Bur. Settl. Caſ. 125. 

And, T. 13 G. 2. St. Mott's and St. Cleere. Nicholas 
Penquite the pauper was born at St. Cleere; afterwards he 
gained a ſettlement at St. Nyott's; and from thence re- 
turned to St. Cleere, and lived there with his mother, on a 
tenement, in part of which he had an eſtate of freehold 
and inheritance, and of which he was ſeiſed in common 
together with his mother and ſiſters. He worked there 
® 2 day labourer, and lodged ſometimes on his own — 

an 
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and ſometimes in other places where he worked in 
the ſaid pariſh of St. Cleere, and at other times in other 
pariſhes adjoining; but did not live and reſide on his 
ſaid eſtate in St. Cleere, or in the pariſh of St, Cl, 
by the ſpace of 4o days together at any one time, bo. 
tween his leaving St. Nyott's and ſelling his eſtate in 9. 
Cleere (which was about 3 years after his returning to &. 
Cleere). By the court: This depends on the ſtatute cf 
the 13 & 14 C. 2. which directs the ſending a pauper to 
the place where he was laſt legally ſettled for the ſpace 9 
40 days. But this man continued, off and on, for more 
than 40 days. And it is not neceſſary that he ſhould hart 
relided there 40 days together. He was irremovable from 
St. Cleere for above 40 days; and that is ſufficient. Bur- 
row”s Settl. Caſ. 132. 


AND now upon the whole, having gone through this 
ſubject of ſettlements, and I hope with ſome perſpicuity 
om exactneſs; the firſt reflection which will ariſe in the 
mind of every reader, I think, will be, to admire the 


king of Iſrael long ago, that God made man upright, but 
they have ſought out many inventions. A ſtranger to 
our laws would not readily conjecture, how many doubts 
and knotty difficulties have been formed upon the conſtruc- 
tion of one ſhort act of parliament, and one ſingle clauſe 
of that one ſhort act, and which upon the face of it doth 
not appear to carry any conſiderable difficulty. 

The next thing that occurs, is to reverence the wiſ- 
dom of the court of king's bench ; in clearing up thoſe 
difficulties, and eſtabliſhing the ſenſe of the law upon 
ſolid and firm grounds : Whoſe determinations, although 
they are not a law in themſelves, yet they are the belt 
and ſureſt expoſition of the law; being made by perſons 
of diſtinguiſhed abilities, educated and exerciſed in the 


. profeſſion of the law, after argument by able counſ:!, 


Which advantages are not ordinarily to be expected at 3 
quarter ſeſſions. So that the law ſeems now to be wel 
ſettled as to theſe matters; and conſequently the diſputes 
about ſettlements cannot ſo much ariſe from the uncer- 
tainty of the law, as from the uncertainty of the facts 
upon that law: and this, from the nature of the thing, 
muſt always be uncertain, as depending upon the teſti- 
mony of witneſſes, and thoſe alſo for the moſt part of the 
meaneſt of the people. | 

There hath been alſo another cauſe of much altercation, 


upon appeals againſt orders of removal, which ariſes 2 
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ſome defect in thoſe orders themſelves; or from ſome 
ercor in the method of proceeding in relation thereto : 
which comes next to be conſidered, 


% 


III. Of removals, 


i, Order of removal in general. 
i, Order of removal of a certificate perſon, 
iii. Appeal againſt the order of remc<al. 


i. Order of removal in general, 


The ſtatute of the 13 & 14 C. 2. c. 12. which hath 
deen ſo often canvaſſed in treating concerning ſettlements, 
is not yet to be diſmiſted by us, but will appear again 
under this head, in a new and quite different light; as 
being that upon which all the orders of removal are or 
ouzht to be eſtabliſhed. And in this view, there have 
been as nrany caſes adjudged upon it, as in the other, al- 
though not altogether in ſo great a variety. 

In treating of this ſubject, we will firſt ſet forth the 
ſtatutes: Then the eſtabliſhed form of an order of re- 
moval thereupon : And then take the ſame in pieces or- 
derly and diſtinctly, thereby to diſcover the ſeveral ſhelves 
and rocks upon which numberleſs orders have been ſhip- 
wrecked, 

[t is true, the ſtatute of the 5 G. 2. whereby errors in 
point of, form may be amended at the ſeſſions, hath in 
ſome fort remedied theſe defects; bur that it may appear 
how ſuch errors are to be amended, and as it will be bet- 
ter if the order be ſuch as ſhall need no amendment, and 
35 it ſtill remains a doubt upon that ſtatute, what ſhall be 
deemed matter of form, and what ſhall be deemed of the 
ſubſtance of the order, this method is not the leſs to be 
purſued upon that account. 

By the 13 & 14 C. 2. c. 12. it is enacted as follows: 
Whereas by reaſon of ſome defects in the law, poor people are 
wt reſtrained from going from one pariſh to another, and there- 
fore endeavour to ſettle themſelves in thoſe pariſhes where there 
i the beſt ſtoct, the largeſt commons or waſtes to build cottages, 
and the moſt wood for them ts burn or diſtrey, and when they 
have conſumed it, then to another pariſh, aud at laſt become 
rogues and vagabonds, it is enacted, That it ſball be lawful, 
upon complaint made by the churchwardens or overſcers of the 
toer of any pariſh, to any juſtice of the peace, within 40 = 
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efter any ſuch perſon coming ſo to ſettle in any tenement und- 
the yearly value of 101, for any two juſtices of the peace (in; 
whereof is of the quorum) of the diviſion where any perſn 
that is likely to become chargeable to the pariſh ſhall came 14 
inhabit, by their warrant to remove and convey ſuch perſon ty 
ſuch pariſh where he was laſt legally ſettled, unleſs he give 
Sufficient ſecurity for the diſcharge of the ſaid pariſh, ts lt 
allowed by the ſaid juſtices. ſ. 1. 

And if ſuch perſon ſpall refuſe to go, or ſhall not remain in 
fuch pariſh where he ought to be ſettled, but ſhall return of his 
own accord to the pariſh from whence he was removed, one 
Juſtice may ſend him to the houſe corredtion, there to be pu- 
niſbed as a vagabond. 1. 3. And-by the 17 G. 2. 4. 5. 
All perſons who ſhall unlawfully return to ſuch pariſh or plac 
from whence they have been legally removed by order of tus 
juſtices, without bringing a certificate from the pariſh or place 
whereunto they belong, fhall be deemed idle and diſorderly per- 
fons; and any one juſtice may commit them (being thereof en- 


. widted before him, by his own view, or by their own confeſſun, 


or by the oath of one credible witneſs ) to the houſe of correctin, 
there to be kept to hard labour for any time not exceeding ont 
month. . 1. ; 

And if the churchwardens and overſeers of the pariſh th 
which he ſhall be removed, refuſe to receive ſuch perſon, and 
to provide tor for him, as other inhabitants of the pariſh; 
eny juſtice of that diviſion ſhall bind any ſuch 4 in whom 
there ſhall be default to the aſſixes or ſeſſions, there to be in- 
difted for his contempt in that behalf, 13 & 14 C. 2. c. 12. 
ſ. 3. 

And by the 3 V. c. 11. If any perſon be removed by vir- 
tue of this act, from one county, riding, city, town corporate, 
or liberty to another, by warrant of two juſtices ; the church- 
wardens or overſeers of the poor of the pariſh or town to which 
the ſaid perſon ſhall be ſo removed, are required to receive the 
ſaid perſon : and if he or they ſhall refuſe fo to do, ſuch perſm 
fo offending ſhall (on __ thereof by the oath of two witneſſes 
before one juſtice of the place to which the perſon ſhall be re- 
moved) forfeit for each offence 5 |, to the uſe of the poor f 
the pariſh or town from which ſuch perſon was removed, to bt 
levied by diſtreſs, by warrant to the conſtable of the pariſh or 
town where ſuch offender dwells; and for want of ſufficient 
diſtreſs, the ſaid juſtice ſhall commit the offender to the common 
gaol for 40 days. 1. 10. 


Upon complaint made by the churchwardens or overſeers of 
the poor of any pariſh to any juſtice of the peace] By thele 
words one juſtice alone hath cognizance of the _ 

0 
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ſo far as concerneth the complaint only: and by virtue 
thereof may iſſue his warrant to bring the party before 
him in order to his examination; or he may iſſue his 
warrant, to bring the party before himſelf and another juſ- 
tice, in order to hearing and determining the complaint; 
for he himſelf alone cannot hear and determine, but only 
bring the matter into the courſe of being heard and de- 
termined by two juſtices : and therefore it is moſt uſual 
for the two juſtices originally to iſſue their joint precept 
to bring the party before them for that purpoſe. Never- 
theleſs, if the party is willing, he may go voluntarily 
before the juſtices, at the requeſt of the overſeers, with- 
out any warrant at all, 

The form of which warrants or precepts aforeſaid, 
where they are requiſite, may be to this effect: 


Warrant of one juſtice for a perſon to be examined 
concerning his ſettlement. 


Weſtmorland. j To the conſtable of 


ORASMUCH as complaint hath been made before me 
one of his majeſty's juſtices of the peace in and 
fir the ſaid county, by the churchwwardens and overſeers of the 
fuer of the pariſh of in the county aforeſaid, that 
A. P. hath come to inhabit in the ſaid pariſh, not having gained 
any legal ſettlement therein, nor producefl any certificate own- 
ing him to be ſettled eljewhere, and that the ſaid &. P. is likely 
to become chargeable to the ſaid pariſh of ——— Theſe are 
therefore to require you to bring the ſaid A. P. before me, 
th be examined concerning the place of his laſt legal ſettlement. 
Herein fail you not. Given under my hand and ſeal the 
— day of . 


Warrant of two juſtices in order to the adjudication, 


Weſtmorland. j To 


ORASMUCH as complaint hath been made before 
us two of his majeſty's juſlices of the peace in and 
for the ſaid county, and one of us of the quorum, by the church- 
wardens and everſeers of the poor of the pariſh of ——— 
In the ſaid county, that A. P. hath come to inhabit in the ſaid 
pariſh, not having gained any legal ſettlement therein, ner pro- 
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duced any certificate owning him to be ſettled elſewhere, and that 
he the ſaid A. P. is likely to become chargeable to the ſaid pariſh 
of T heſe are therefore to require you to bring the 
ſaid A. P. before us, at the houſe of IN — i; 
the ſaid county, on the day of ———— 
at the hour 0 in the afternoon of the ſame day, 15 
be examined concerning the place of his laſt legal ſettlement, and 
to be further dealt withal according to law. Given under our 
hands and ſeals the day of 


It may alſo not be unfitting, eſpecially in caſes of doubt 
or difficulty, to give notice (if it may be) to the overſeers 
of the pariſh or place where the ſettlement is ſuppoſed to 
be, that they may attend, if they think proper, when 
the adjudication is made; which probably might prevent 
appea!s oftentimes from ſuch adjudications and orders, 
W hich notice may be to the effect following : 


* 


Summons to ſhew cauſe againſt an order for removal. 


Weſtmorland. O the churchwardens and overſeers of 

* the poor of the pariſh of —— in t 

county of , and to every of them. | 
This is to ſummon you, or ſome of you, to appear (if you 
ſhall ſo think proper ) before ——, and ſuch other his ma- 
Jefty's juſtices of the peace for the ſaid county of W. as ſhall 
be at the houſe of in in the ſaid county of W. 
on the day of at the hour of =——— in 
the afternoon of the ſame day, to fhew cauſe why A. P. ſhould 
not be removed from the pariſh of — in the ſaid county 
of W. to your ſaid pariſh of » Given under 
and and ſeal, this day of —— in the year of our 
Lord 


. 


And then the general form of an order of removal, as 


grounded upon the ſtatute of the 13 & 14 C. 2. above re- 
cited, may be thus : . 


The form of a general order of removal. 


Weſtmorland, Y- O the churchwardens and overſeers 1 
the poor of the pariſh of Orton in t 
ſaid county of Weſtmorland, and to the churchwardens and 


overſeers of the poor of the pariſh of Penrith in the county of 
Cumberland, and to each and * them. 
1 


_ Upon 
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Upon the complaint of the churchwardens and overſeers of 
ihe poor of the pariſh of Orton aforeſaid in the ſaid county of 
Weſtmorland, unto vs whoſe names are hereunto ſet and ſeals 
affixed, being two of his majeſiy's juſtices 7 the peace in and 


fir the ſaid county of Weſtmorland, and one of us of the 


quorum, that John Thomſon, Mary his wife, Thomas 
their ſon aged eight years, and Agnes their daughter aged four 
years, have come to inhabit in the ſaid pariſh of Orton, not 
having gained a legal ſettlement there, nor produced any certi- 
cate owning them or any of them to be ſettled elſewhere, and 
that the ſaid John Thomſon, Mary his wife, and Thomas 
and Agnes their children, are likely to be chargeable to the ſaid 
pariſh of Orton: We the ſaid juſtices, upon due proof made 
thereof, as well upon the examination of the ſaid John ''hom- 
ſon upon oath, as otherwiſe, and likewiſe upon due conſidera- 
tion had, of the premiſes, do adjudge the ſame to be true; and 
we do likewiſe adjudge, that the lawful ſettlement of them the 
ſad John Thomſon, Mary his wife, and Thomas and 
Agnes their children, is in the "=> pariſh of Penrith in the 
ſaid county of Cumberland: We ds therefore require you the 
ſaid churchwardens and overſeers of the poor of the ſaid pariſh 
F Orton, or ſame or one of you, to convey the ſaid John 
Thomſon, Mary Vis wife, and Thomas and Agnes their 
children, from and out of the ſaid parigh of Orton, to the ſaid 
pariſh of Penrith, and them to deliver to the churchwardens 
and over ſeers of the poor there, or to ſome or one of them, to- 
gether with this our order, or a true copy thereof, at the ſame 
time ſhewing to them the original; And we do alſo hereby re- 
quire you the ſaid churchwardens and over ſeers 7 the poor of 
the ſaid pariſh of Penrith, to receive and provide for them as 
inhabitants of your pariſh. Given under our hands and ſeals 
the day of — — in the year of the reign of 
bis faid maje/ly king George the third. 

Weſtmorland] T. 2G. 2. X. and the pariſh of St. Ste- 
phenſon, There was an order of removal by the juſtices 
of che town of Bedford, from the pariſh of St. Peter's in 


Bedford, to the pariſh of St, Stephenſon in the county of : 


Bedford, and it was only faid in the margin the town 
of Bedford, without mentioning in what county. It was 
moved to quaſh this order; and inſiſted, that it was ne- 
ceſſary to mention what county this Bedford lay in, becauſe 
the appeal muſt be to the juſtices of that county where it 
lies. And of this opinion was the court; but did not 
quaſh the order, by reaſon of a flaw in the certiorari by 
which it was removed. 1 Barnardift. 177. 196. 


To the churchwardens and overſeers of the poor of the pariſh 
F Orton] If a place is extraparochial, and hath no over- 
Ll 2 ſeers, 


531 


532 


Pooꝛz. (Removal.) 


ſeers, the juſtices cannot remove from thence, becauſe 
there are none neither to complain nor to convey; but the 
juſtices ought firſt to appoint overſeers, and then to re. 
move. 2 Salk. 487. Foley. 97, 98., + 


Of the pariſh of Orton in the ſaid county of Weſtmorland] 
The county in the margin is not ſufficient, but it muſt 
appear in the body of the order that the place is in ſuch 
county, either expreſsly, or by ſome words of reference, 
as in the ſaid county, or in the county aforeſaid. Cal. of 8. 
151. 2 Sefl. C. 181. | 

In the cafe of Hallect and Gilderſon, M. 16 G. 2. The 
borough of Leeds was in the margin, and the direction was, 
To the churchwardens and overſeers of the poor of the 
townſhip of FHolbeck in the ſaid borough. And by the 
court, That is well enough. And the diſtinction is, be- 
twixt orders and indictments. In orders, the margin is to 
be conſidered as part of the order, and a clear plain refe- 
rence to the county in the margin is ſufficient: But in in- 
dictments, the county mult be expreſſed in the body, and a 
reference to the county in the margin is not ſufficient. 


Burrow's Settl. Caſ. 198. 


And to the churchwardens and overſeers of the poor of the 
pariſh of Penrith in the county of Cumberland] As the juſ- 
tices cannot ſend from an extraparochial place, unleſs they 
have overſeers, ſo neither can they ſend to an extraparochial 
place, which hath no overſeers, becauſe there are none to 

receive them. 2 Salk. 487. Foley. 97, 98. 

E. 1 An. St. George's and St. Olave s. The order was to 
convey one Thomas Gill to the parith of St. Olave, and it 
was directed, To the churchwardens and overſeers of the 
poor of the pariſh of St. Olave. Quaſhed : for they ought 
and can only order the pariſh officers where the intruſion 
is made, to make the removal. 2 Salk. 493. 


Of the pariſh of Penrith] E. 11 An. Spittlefields and 

romley. A perton was ſent to the pariſh of Stepney, 
who did not appeal. On removal of the order into the 
court of king's bench, exception was taken, that the re- 
moval ought to have been to the townſhip of Spittlefields ; 
for Stepney is divided into four townſhips, and the poor 
have been removed from one townſhip to another in the 
ſame pariſh, and the ſtatute takes notice of townſhips as 
well as pariſhes, and Spittlefields is a hamlet of Stepney. By 
the court: If a perſon is removed to a wrong place, that 


place ought to appeal, and ſo Stepney ought to nave done if 


it were a wrong place, cr elſe the order will be concluſive 
| upon 
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ypon them; but this is a matter here out of the, record. 
Juſtices of the peace are not obliged to take notice of the 
diviſion of pariſhes into townſhips and villages, which 
maintain their own poor ſeverally and diſtinctly; and Step- 
ney here upon an appeal might have ſhewn that the perſon 
did belong to the townſhip of Sp:ztlefields, which might have 
been a reaſonable cauſe to diſcharge the order, Two town- 
ſhips within a pariſh are the ſame as two pariſhes; yet 
churchwardens are overſeers of the poor of the whole pariſh 
(though ſo divided) and have a ſuperintendency over the 
whole villages and townſhips. 18 Viner. 468. 


Upon the complaint] H. 12 G. 2. X. and Hareby. Tt 
was moved to quaſh an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, the 
objection is fatal, for the complaint is the foundation of 
the juſtices juriſdiction. Andy. 361. 


Upon the complaint of the churchwardens and overſeers of the 
poor] E. 1 An. Il eſton Rivers and St. Peter's. Exception 
to an order of removal, in that it was ſaid to be upon com- 
plaint only, and not of the churchwargens or overſeers. B 
the court : This exception 1s fatal ; for no one can diſturb a 
man coming into a pariſh, but they that have authority to 
doit: A complaint from one not concerned is nothing ; it 
may be the pariſh is willing to keep him. 2 Salk. 492. 


Upon the complaint of the churchwardens and overſeers of the 
poor of the pariſh of Orton aforeſaid] M. g An. Spalding and 
St. Jahn Baptiſt. The order was, to the churchwardens 
and overicers of the poor of the pariſh of Spalding, and to 
the churchwardens and overſeers of the poor of the pariſh of 
St. Jobn Baptiſt : Whereas complaint hath been made by 
u. It was moved to quaſh the ſame for the un- 
certainty, becauſe it did not ſay, by which: but by Parker 
Ch. J. Sure that is well enough, for it is upon complaint 
of the right, if both complain. Foley. 267. 


Unto us whoſe names are hereunto ſet and ſeals affixed, being 
two of his majeſty's juſtices of the peace] An order was quaſh- 
ed, becauſe it did not appear that it was made by two 
juſtices : at was only, W hereas complaiat hath been made 
unto us; without reciting their authority as juſtices. 


5 Mod. 322. 


Two of his majeſty's juſtices of the peace] M. 4G. K. and 
Weſtwoaodhay. On complaint to one juſtice, two juſtices 
adjudge and remove; and it was held to be well: Other- 
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wiſe, where one juſtice ſets his hand to the order in the ab- 
ſence of the other. Caſes of S. 107. Str. 73: 

T. 11 G. 2. K. and J/ykes. It was held, that though 
the complaint may be to one juſtice, yet the examination 
ought to be by two, and thoſe the ſame who ſign the order 
of removal. Str. 1092. 

And, moſt undoubtedly, the juſtices ought to be both 
together at the hearing and determining; tho? the practice 
in many places is otherwiſe, | 


Fuſlices of the peace in and for the ſaid county] M. 12 An. 
D. and Uplin. The order was quaſhed, becauſe it did not 
ſay that they were juſtices of the peace, but only juſtices of 
the county. Caſes of S. 27. 


In and for the ſaid county] M. 13 G. K. and Owlton, 
Exception was taken to an order for ſaying —unto us 
two of his majeſty's juſtices of the peace in the count 
aforeſaid ; for that by this it appears only that they lived in 
the county, and not that they were juſtices for that county: 
And the court held this to be a fatal exception, and quaſhed 
the order for that cauſe, 2 S/. C. 76. 2 Salk. 474. 


The ſaid county] M. 8 V. It was objected to an order, 
that it did not appear thereby that the juſtices were of the 
diviſion, which is required by the ſtatute : But this objec- 
tion was over-ruled, for that the ſtatute therein is only di- 


rectory. 2 Salk, 473. 


The ſaid county of Weſtmorland] Where two counties 
are mentioned before, the county aforeſaid is bad for the 
uncertainty. As in the caſe of Stepney and Cheſham, E. 
8 G. 2. The order was directed to the churchwardens and 
overteers of the poor of two pariſhes in two different coun- 
ties, and the juſtices call themſelves juſtices of the peace for 
the county aforeſaid. And the order was quaſhed ; becauſe 
it did not appear for which county they were juſtices. And 
the court can intend nothing, F or thoſe who act under a 
juriſdiction given by act of parliament, muſt ſhew their ju- 
riſdiction. Burrow's Settl. Caf. 23. 


And one of us of the quorum] Abundance of orders for- 
merly have been quaſhed, for not ſetting forth, that one 
of the juſtices was of the quorum; but now by the 
— 2. c. 27. no order ſhall be ſet aſide for that defect 
only. 

But if in fact neither of the juſtices ſhall be of the 9 
rum, it ſeemeth nevertheleſs (except in the caſe hereafter 
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mentioned, 7 G. 3. c. 21.) that ſuch order ſhall not be 
good; for although the ſtatute doth not require that the 
order ſhall ſet forth one of the juſtices to be of the quo- 
rum, yet it doth require that one of them ſhall actually be 
ſo. And there are many towns corporate whole charters 
have no guorum, but only conſtitute certain of the chief of- 
ficers juſtices to keep the peace, without giving them power 
to hear and determine felonies, treſpaſſes, and other miſde- 
meanors. That is to ſay, they have the power which the 
juſtices of the county at large have by the firſt aſſignment 
in the commiſſion of the peace, which is the ſame that the 
conſervators of the peace had by the common law, and is all 
that the juſtices of the peace had at firſt by their commiſſion. 
The power of hearing and determining, which they have now 
by the ſecond aſſignment in the commiſſion, and which on- 
ly implies a guorum, is a ſeparate and diſtinct authority and 
was ſuperadde to the former ſome years after the inſtitu- 
tion of the office of juſtices of the peace; and this power 
the juſtices in divers towns corporate have not, and conſe 
quently can have no quorum. 

E. 6 G. Albright and Skipton. Upon an appeal from an 
order of removal made by two juſtices (one of the quorum) ; 
the ſeſſions, reciting that they had peruſed the charter of A- 
bright, and it not appearing thereby that the two juſtices 
were either of them of the querum, therefore they quaſhed 
the order of removal. But by the court: The order of 
ſeſſions muſt be quaſhed ; not for want of any power in the 
ſeſſions to look into the juriſdiction of the two juſtices, for 
that they certainly have; but becauſe that want of juriſdic- 
tion is not ſufficiently alledged ; ſince they might have a ju- 
riſdiction though it need not appear upon the charter of Al- 
bright, The ſeſſions ſhould have ſaid in general, that it ap- 
peared to them, that the two juſtices were neither of them of 
the guorum, and that would have been good cauſe to quaſh 
the order of the two juſtices. Str. 300. 

But now by the 7 G. 3. c. 21. I his is in part remedied : 
For if in any city, borough, town corporate, franchiſe, or 
liberty, they have ene (and no more than one) juſtice actually 
of the quorum; all acts, orders, adjudications, warrants, 
indentures of apprenticeſhip, or other inſtruments, done or 
executed by two or more jultices qualified to act within ſuch 
city or other place, ſhall be valid, although neither of the 
faid juſtices ſhall be of the quorum. 


That John Thomſon] M. 11 An. Southwell and Need- 
well. Whereas a certain woman hath intruded, Theſe are 
L14z therefors 
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therefore to require you to convey : Objection, It is not 
ſaid who this woman was. And by Parker Ch. J. You 
muſt either name her, or fay a certain woman unknown. 
Caſ. of S. 57. 

T. 10 An, Caſe of Newington. Whereas ſuch a per. 
ſon hath intruded into the pariſh, and is likely to become 
chargeable; Theſe are therefore to require you to remove 
him with three children. Quaſhed as to the children, for 
they have removed more than is complained of. Caf. of S. 


45 
Mary his wife, Thomas their ſon] H. 10 W. Jobnſin's 


caſe. Order to remove a man and his family, not good; 
becauſe too general ; for ſome of the family might not be 


. removable. 2 Salk. 485. 


M. 5 G. Beaton and Siſtoan. Order for removal of 
Thomas Blick and his family : Upon the firſt reading 
quaſhed as to the family, becauſe too general. Str. 114. 

T. 9 V. Flixtm and Royſtan. Order to remove Jane 
Smith and her five children : Quaſhed 2s to the children, 
for the uncertainty; becauſe it neither tells the names nor 
ages of the children: for the might have more children than 
five, and ſome of thoſe five might have gained ſettlements, 
1 Se. C. 11. Foley. 278. 

7. 8 G. Hibey and Kingſoury. Two juſtices adjudging 
the ſettlement of the huſband to be at Kingſbury, and that 
he is likely to become chargeable to Hobey, ſend him, his 
wiſe, and ſon of one year old to Kingſbury; And whether 
this was good as to the wiſe and child, was the queſtion : 


And it was held to be well enough ; and the order was con- 
firmed. Str. 527. 


Thomas their ſon aged 8 years, and Agnes their daugh- 
ter aged 4 years] M. g An. Q,: and Middleham. Order 
to remove a child, of the age of ten years, to Middleham, 
becauſe Middlcham was the place where his father was laſt 
legally ſettled. Quaſhed by the court: for that there 
was no adjudication that AZiddleham was the place of the 
child's laſt legal fettlement, and at that age it might have 
gained a ſettlement, Foley. 271. 

F. 10 An. Ningmore and Petworth, The order was, 
Whereas ſuch a perſon and his 3 children are likely to be- 
come chargeable, and their laſt legal ſettlement, was at 
Ringmore, It was moved to quaſh the ſame, becauſe the 
children's ages were not ſet forth, But by the court, It 
is not neceſlary in this caſe; for the order fays, they were 
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Jaſt legally ſettled in Ringmore, and then no matter what 
their ages are. Caſ. A. 41. 

H. 11 G. X. and Trinity. This rule was laid down; 
Every order that concerns the removal of a father and his. 
children, ought to ſnew the ages of the children, for they 
may have gained a ſettlement in ſome other right, as by 
being apprentices or ſervants; therefore their age ought to 
be ſet forth, that it may appear to the court, that by reaſon 
of their infancy they have not gained any ſettlement in their 
own right, but have only a relative ſettlement from their 
father. Seven years is an age that the court will preſume 
a child could gain a ſettlement at, in his own right; but 
if it appears upon the order that the child was above 7 years 
old, the order mult ſet forth, that ſuch child hath not gain- 
ed a ſettlement in his own right. 2 S/. C. 74. 

So in the caſe of Bowling and Bradford, H. 15 G. 2, 
The order removed the father and ciiidren (without ſet- 
ting forth their ages) from Bradford to Bowling, and ad- 
judged Bowling to be the place of the father's laſt legal 
ſettlement. By the court: The eſtabliſhed rule is, that 
where the children are ſent in conſequence of their father's 
ſettlement, either the ages of the children muſt be ſet out 
(to ſhew that they are of ſuch tender years as not to have 
gained a ſettlement for themſelves) ; or there muſt be an 
expreſs adjudication of their having gained no other ſettle- 
ment. Burrew's Settl. Caf. 177. 


Have come to inhabit] E. 12 An. Q, and Graffham. 
The order ſets forth, that Henry Tate and his wife do en- 
deavour to intrude into the pariſh. And quaſhed by the 
court; for that he cannot be removed out of the pariſh, 
unleſs he hath come into it. Caf. of S. 16. 


Not having gained a legal ſettlement there E. 1 An. Wat- 
ton Rivers and St. Peter's. Exception to an order of re- 
moval, that it was not ſaid, that the paper did not rent a 
tenement of 101 a year, according to the words of the act, 
But as to this the order was held good. 2 Salk. 493. 
3 Salk. 254. 


Nor produced any certificate owning them or any of them to be 
ſettled elſewhere] For by the 8 & g I. c. 30. If they 
have a certificate, they cannot be removed for being like- 
ly to be chargeable, nor until they do actually become 
chargeable. But if the order ſet forth that they are actually 
become chargeable, then this clauſe therein, concerning 
the certificate, is ſuperfluous, 


Likely 


538 


Podoꝛ. (Removal.) 


Likely to become chargeable] Scrivenbam and St. Nicholas, 
Order, not ſaying that the party was likely to become 
chargeable : Quaſhed. 3 Salk. 255. 

H. 4 G. Teelby and Willerton. Order, Whereas com- 
plaint hath been made, that Anne Stamp may become 
chargeable, —We adjudge the ſame to be true, Quaſhed 
for that the act enables the juſtices only to remove perſons 
likely to become chargeable, and not perſons that poſſibly 
may be chargeable, for no one can ſay who may not be 
chargeable ; and there 1s as much difterence in this caſe 
between may and /ikely, as between a poſſibility and a pro. 
bability. 1 S/. C. 117. Str. 77. 

T. 10 An. Order, Whereas ſuch a perſon will become 
chargeable, if permitted to abide. Objedted, that is un- 
certain; it may be ten years hence: Quaſhed. Caſes of 
S. 39. 

* It doth not appear from any adjudged caſe, 
that upon appeal it was ever controverted, whether the 
perſon was or was not likely to become chargeable. And 
in the caſe of South Sydenham and Lamerton, T. 3 G. Mr, 
J. Eyre ſaid, that by the words of the act, living on a te- 
nement under 101 a year, and likely to become chargeable, 
are convertible terms. 1 S/. C. 115. 

Nevertheleſs, complaint muſt firſt be made, that the 
party is likely to become chargeable, before the juſtices can 
remove. And, in the caſe of X. and J/yhes, T. 11 G. 2. 
an information was granted againſt a juſtice, for taking 
the exaniination of a perſon in order for his removal, upon 
the officers complaining, that he endeavoured to gain a 
ſettlement in the parith contrary to law; without com- 
plaining at the ſame time, that he was likely to become 
chargeable. Andr. 238. 

It may be proper to take notice in this place, of the act 
of the 3 G. 3. c. 8. concerning officers, ſoldiers, and 
ſailors, who ſerved in the late wars; which makes a pro- 
viſion, with reſpect to ſuch perſons, that had not been 
made by any former act. Before this act, they might 
have ſet up trades in any city, town corporate, or other 


rlace, without being moleſted by reaſon of their exer- 


ciſing ſuch trade; but for other reaſons they might have 
been removed ; as if they did not bring a certificate, and 
were likely to become chargeable. But now by this act, 
ſuch officers, mariners, ſoldiers, and marines, who have 
ſerved ſince Nov. 22, 1748, and not deſerted, and allo 
their wives and children, may ſet up ſuch trades as afore- 
ſaid, without any moleſtation by reaſon of the uſing of 


ſuch trade; nor ſhall they, or their wives, or children, 


during 
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during the time they ſhall exerciſe ſuch trades, be remove. 
able to their place of ſettlement, until they ſhall become 
actually chargeable, T'wo juſtices, in the mean time, may 
ſummon and examine them, concerning their place of ſet- 
tlement; and ſhall give them an atteſted copy of their affi- 
davit, which ſhall be admitted as evidence in any general 
or quarter ſeſſions, —So that ſuch perſons now, in like 
manner as certificate perſons, ſhall not be removed until 
they ſhall actually become chargeable. So that their having 
ſerved has the effect, in that reſpect, of a certificate ; and 
in many caſes is preferable to a certificate, ſince thereby 
they are in a better capacity of obtaining ſettlements for 
themſelves, their children, ſervants, and apprentices. 
And therefore the adjudication, as to ſuch perſons, muſt 
be that they are chargeable, and not that they are /itely z9 
become chargeable ; for until they are chargeable, they can- 
not be removed, a 

So alſo, by the 7 G. 3. c. 40. the gate-keeper at any 
turnpike gate ſhall not be removable from the toll- houſe, 
until he ſhall be actually chargeable. /. 46. 


To the {aid pariſh of Orton] T. 10 An. Q. and Brad- 
ford. — Likely to become chargeable, but not taid to what 
pariſh : Quaſhed. Caſes of S. 40. 

But in the caſe of Barho/m and J/itham ſuper montem ; 
H. 5 G. By the court: Ut appearing to us that he is 
likely to become chargeable, is ſufficient, without iaying t9 
the pariſh from whence removed ; for it is not to give a 
Juriſdiction, but only the reaſon of the judgment, Str. 
142. 

And, M. 7 G. Maidſtone and Dething. It was held well 

enough in an order of removal, to ſhew a complaint that 
the party is come into the parith of Dething, and is likely 
to become chargeable, without ſaying farther, to the ſaid 
pariſh of Dething. Str. 393. 
And, E. 12 G. K. and Leoffeld. An order of removal, 
whereby a perſon was adjudged likely to become charge- 
able, without ſaying, to the pariſh from whence removed, was 
confirmed. Str. 698. 

Theſe indeed are but ſcraps of caſes, minuted down by 
gentlemen for their own private uſe, and therefore per- 
haps not certainly to be relied on. And in the caſe of 
St. Nicholas Glouceſter and St. Peter's Briſtol, H. 11 G. 

pon an order of removal of Mary Il hite, the reciting 
part of it was, Whereas the pauper was likely to become 
chargeable to the pariſh of Sr. Nicholas; but in the acju- 
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dicating part it was only ſaid, that ſhe was likely to he. 
come chargeable, without ſaying to the pariſh of St. N;. 
cholas. The court allowed this to be a good exception, and 
ſaid they would not take theſe orders to be good by intend. 
ment; for the court will not intend a juriſdiction in the 
Juſtices, where they do not intitle themſelves to it upon 
the face of the order. 2 S/. C. 73. 

And in the caſe of Bourne and Spalding, E. 8 G. 2. 
The complaint was, that the pauper was likely to be. 


come chargeable to the pariſh of Spalding; and the adjudi- 


cation was, that the pauper was likely to become charge. 
able, generally, without ſaying to the ſuid pariſb , Spald- 
ing. And by lord Hardwicke Ch. J. There muit be either 
an expreſs adjudication, or a plain refezence to the com- 
plaint ; becauſe it is the very point upon which the juriſ. 
diction of the two juſtices is founded, Here the complaint 
is right; but the adjudication is at large, there being no 
words of reference. It is only that the pauper is likely to 
become chargeable. Now this may be to his relations or 
parents, as well as to the pariſh. And he cited the caſe of 
St. Nicholas's and St. Peter's as ſimilar to the preſent: 
And ſaid, that the caſe of Barhalm and I/itham was not 
finally determined by the court, but was referred to the 
judge of aſſize. And he added, that there was no caſe that 
he could meet with, upon the ſtricteſt enquiry, where an 
adjudication at large, without ſome words of reference to 
the complaint, was hoden to be good. Burraw's Setil. 
Caſ. 39. 12 

So in the caſe of U/:ulm and Clythydon, M. 13 G. 2. 

It was objected, that ti paupers were ſaid to be likely to 

become chargeable, but not ſay to what pariſh, The 
words were, And whcr-2s upon due examination and 
« enquiry it appears to us, and we do accordingly adjudge 
& that they are likely to become chargeable.” By Le 
Ch. J. and the court: The ovjection is fatal. A com- 
plaint muſt appear of the paupers being likely to become 
chargeable to the pariſh from whence removed; and there 
muſt be an adjudication of the truth of it. For the juitices 
have no authority without ſuch complaint and adjudication, 
We cannot ſupport an order by implication, IJ here is no 
neceſſity indeed for any particular form of words. But there 
muſt be an adjudication of it in ſome words or other. Bur- 
rew's Settl. Caſ. 138. 

And in the ſame term, between the inhabitants of Ne- 
therton and Hoblench, an order was given up as indefenſible, 
on the like objection. Burrows Settl. Caf, 139. * 
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Upon due proof made thereof, as well upon the examination, 
&c.] H. 13G. 2. K. and Fiſherton Dallemer. Upon due 
emideration was held to be ſufficient ; for that due conſi- 
deration implies a due examination. 2 S. C. 45. 


Examination] T. 12 V. Mare and Stanſtead Mount 
Fire het. Exception to an order, for that it was ſaid, it 
appears upon examination before us or one of us. By the 
court: l he examination ought to be before both, becauſe 
both are to make the judgment of removal. And Gould 
J. ſaid, the ſtatute directed, and the practice was, to make 
complaint to one juſtice, and he grants his warrant to bring 
the pauper before two juſtices, and then they two examine 
and remove. 2 Salk. 488. 


Examination of the ſaid John Thomſon] T. 11 & 12 
G. 2. K. and JYykes. A perlon ought to have notice, and 
be heard before he be removed: for he may produce a 
certificate, or give other ſufficient ſecurity, or ſhew cauſe 
otherwiſe why he ought not to be removed ; eſpecially as 
he himſelf perhaps, by the removal, is likely to be the 
greateſt ſufferer : and therefore natural juſtice requires that 
he be not condemned unheard. Andr. 238. 


Of the ſaid John Thomſon pn cath] H. 10 C. Mun- 
ger-hunger and Marden. Exception was taken to an order, 
tor that it was ſaid to be made upon due examination, 
without ſaying upon cath : But by the court, This is 
ſufficient ; for where it is ſaid to be made upon due ex- 
amination, it ſhall be underſtood to be upon oath. Se. 
C. V. 2. 40. n 

In the aforeſaid caſe of K. and JYykes, one juſtice took 
the examination, and other two juſtices removed upon that 
ſole examination, and in the order did ſet forth that the 
party was examined before themſelves ; for which, and for 
not ſummoning the party before them, an information was 
granted againſt the two juſtices. Andr. 238. 

M. 13 C. 2. Coln St. Aldwin's and Highworth, The 
order of removal appeared to be wholly grounded upon an 
examination taken by two juſtices of another county; and 
was therefore quaſhed. They ought to have examined 
into the matter themſelves; and in the preſence of both to- 
gether, and not ſeparately. And tho' they were not bound 
to ſet forth the grounds of their adjudication z yet when 
they do ſet them forth, the court are to judge of them. 
And in this caſe, the examination which was relied upon 
being taken by two juſtices of another county, and the 
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perſon examined by thoſe juſtices remained till alive, fox 
ought that appears to the contrary ; it we! gh this depo. 
ſition ought not to have been received as evidence to 
ground their adjudication upon; tho” it might perhaps have 


been uſed as concurring evidence. And lord chief juſtice 


Lee ſaid, he had often heard it declared, that both juſtices 
ought to be preſent at the viva voce examination of the 
witneſſes. And Mr. juſtice Page ſaid, he remembred a 
caſe, wherein it was determined that both juſtices muſt be 
preſent ; and that it is not ſufficient for one juſtice to exa- 
mine the matter and tranſmit it to the other, and that other 
to ſign the order without examining into the matter him. 


ſelf. Burrow's Settl. Caf. 136. 


Do adjudge the ſame to be true] T. 13 W. Suddeſcomb and 
Burwaſh. Order quaſhed, becauſe it was only ſaid to 
be complained by the officers, that the perſon removed 
was likely to become chargeable, but not adjudged ſo by 
the juſtices. 2 Salk. 491. 

H. 4 G. K. and Weſtwood. Order quaſhed, becauſe 
the juſtices only ſay, We order him to be removed to ſuch a 
place, as the place of his laſt legal ſettlement, without adjudg- 
ing that to be the place. Str. 73. 

T. 3 & 4 G. 2. K. and Minchin-hampton. Order, 
Whereas complaint is made to us, that ſuch a perſon is 
now become chargeable, we do adjudge that the laſt place 
of his lawful ſettlement is in the pariſh of Minchin-hamptom, 
Objected, that here is no adjudication that he is likely 
to become chargeable ; and quaſhed for this reaſon. 2 Se. 
. 
| 7 4 G. Stallinburgh and Haxhay. On examination we 
do believe the ſame to be true. Quaſhed; for a man may 
believe a thing on uncertain evidence. 1 8%. C. 131. 

E. 10 An. Waltham Magna and Parva. Whereas ſuch 
a perſon is likely to become chargeable, as we are credilly 
informed, theſe are therefore to require you to remove: 
Quaſhed, for that here is no adjudication that he is likely 
to become chargeable, and this is only the belief of ano- 


ther. Caſ. of S. 38. 


And we do likewiſe adjudge that the lawful ſettlement] E. 

9 V. Bury and Arundel. Whereas complaint hath been 
made unto us, that Jacob Duckin, with his wife and chil- 
© dren, came from his place of abode and laſt legal ſettlement 
in Bury to Arundel, We therefore require you to remove : 
Naught ; for there is no adjudication of the juſtices which 
was his laſt legal ſettlement, but only a complaint that 
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Bury was, which doth not appear whether true or falſe. 
2 Salk. 479. 

T. 12 An. Eglium and Hartley-winily. An order ad- 


judges that a man was ſettled at ſuch a place; and there- 


fore they remove his widow thither. Quaſhed; for that 
here was no adjudication of the widow's ſettlement, and 
ſhe might have gained a ſettlement after the death of her 
huſband. 1 Se,. C. 45. 

T. 3& 4G. 2. XK. and Warnhill, Adjudication that 
the laſt legal place of the pauper is at J/arnhill in the county 
of Berks. Quaſhed; for that is no adjudication of the ſet= 
tlement. 2 Sell. C. 92. 

M. 3 An. It was held, that legal ſettlement and loft legal 
tttlement are the ſame thing; becauſe by every new ſettle- 
ment the precedent is diſcharged. 2 Salk. 473. 

M. 12 An. St. Mary Ottery and St. Mary's. The juſ- 
tices in their order ſay, that the poor perſon was laſt ſettled 
there according to their knowledge. By the court : They 
ſhould have ſaid, he was laſt ſettled there; an order is a 
judgment, and mult be certain and poſitive : he might have 
been ſettled elſewhere, and they not know it. Quaſhed, 


Caſes of S. 32. 


And provide for them] The ſtatute directs, that the place 
whither they are ſent ſhall receive and provide for them; 
for which reaſon the ſame is inſerted here in the order : but 
it ſeemeth that when the removal is into another county, 
thoſe words are unneceſſary, becauſe ineffectual ; for that 
the juſtices in one county cannot take order for the relief 
of poor perſons in another county. 


[Beſides this general form of removal to the place of 
ſettlement, there may be other removals, as of wives to 
their huſbands, children to their parents, apprentices or 
ſervants to their maſters, or of perſons brought illegally 
from one pariſh to another. But this is not in purſuance 
of the ſtatute of the 13 & 14 C. 2. but of the general 
power of the juſtices in regulating matters relating to 
poor perſons. Thus in the caſe of X. and Banbury, A 
conſtable without warrant brought a child from Broughton 
to Banbury, Two juſtices of Banbury made an order, 
reciting the fact, to return the child to Broughton, there 
to be provided for according to law. The court held 
the order good, for returning the child to the wrong 
doers ; and therefore that part of the order was affirm- 
ed; but it ought not to be ſaid, to be there provided 
for; but thev are to be left to take their courſe accord- 
4 7 ö i 
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ing to law; therefore that part was quaſhed, Cong, 


2. 

785 in the caſe of K. and Graveſend, E. 13 W. Two 
Juſtices ſend Jane Goodbury from Graveſend to Lawton her 
maſter in Chadwell (with whom ſhe was hired as a ſervant 
for a year) until the fhould be diſcharged. Afterwards, 
on the 21ſt of November (the firſt order being made the 
6th of November by the juſtices of Graveſend) another or. 
der was made by two juſtices of the county of Eſſex, to 
ſend the ſame perſon from the pariſh of Chadwell to the 
pariſh of Graveſend. It was inſiſted that the ſecond order 
was ill, being made before any appeal from the firſt order, 
or diſcharge from the ſervice. But not allowed by the 
court: For the firſt order was to fend the perſon to her 
maſter, and not to ſend her to the pariſh of Chadibell as the 
place of her ſettlement. Comyns. 97. For both the 
orders in this caſe might well ſtand together: and the queſ- 
tion upon the merits might be determined on appeal to the 
ſecond order. ] 


SO much concerning the uſual form of an order of 
removal: And after ſuch order and adjudication is made, 
that the ſame may appear upon record afterwards, in order 
to charge the pariſh, it was ſaid by Holt Ch. J. (1 Salk. 


406.) that the moſt regular way for the juſtices to pro- 


ceed is to make a record of the complaint and adjudication, 
and upon that to make a warrant to the churchwardens and 
overſeers, to convey the perſons to the pariſh to which they 
ought to be ſent, and deliver in the record by their own 
hands into court the next ſeſſions, to be kept there among 
the records, to charge the pariſh, But how ſuch record 
ſhall charge the pariſh is not perhaps very evident; unleſs 
it ſhall appear likewiſe, that a removal was made in pur- 
ſuance of ſuch order: otherwiſe, how ſhall the pariſh be 
charged by an order which poſſibly they knew nothing of, 
and conſequently could have no opportunity to appeal 
againſt? It is uſual in ſome places, for the overſeers who 
made the removal, to bring the original order to the next 
ſeſſions, and there make oath, that they removed the party 
in purſuance of ſuch order, and if then there appear to be 
no appeal again{t it, the order is confirmed by the court, 
and filed amongſt the records. And although ſuch con- 
firmation is merely void, becauſe the ſeſſions have no ju- 
riſdiction therein, unleſs in the caſe of appeal, which here 
is not; yet ſuch confirmation is alſo ſuperfluous and need- 
leſs, for the order not appealed againſt is final without 
more, And as ſuch order is a record of itſelf, and con- 

3 tains 


ond. 
Two 


2 her 
rvant 
ards, 
e the 
r or- 
x, to 
o the 
order 
der, 
the 
o her 
is the 
1 the 
queſ- 
© the 


er of 
made, 
order 
Salk. 
pro- 
ation, 
is and 
1 they 
own 
zongft 
ecord 
unleſs 
| pur= 
{þh be 
ng of, 
appeal 
s who 
> next 
| party 
to be 
court, 
con- 
10 ju- 
h here 
need- 
1thout 
con- 
tains 


Pooꝛ. (Removal.) 


tains in it the adjudication of the juſtices, it ſeemeth that 


the court may record thereupon likewiſe, that no appeal 
was made, for in that caſe they are the proper judges whe- 
ther an appeal was made or not. But till it ſeemeth, that 
unleſs it be upon appeal, they have no power to enquire 
concerning the removal, for that as to them is extrajudi- 
cial: But the juſtices; who made the order, have a right 
to ſee it executed; and therefore they may enquire upon 
oath, whether the removal was duly made; and if it was, 
they may record the whole. Which record of the whole 
proceedings, being delivered in at the next ſeſſions, and 
the court thereupon recording likewiſe that no appeal was 
made, in ſuch caſe perhaps the pariſh may be concluded. 
And the form thereof may be thus : 


Weſtmorland: E it remembered, that on the ninetcenth 
N day of January, in the thirty- ſecond year 
4 the reign : our lord George the mw" of Great Britain, 
rance, and Ireland, king, defender of the . and ſa 
firth, at Middleton in the county af:reſaid, Roger Thirn- 
beck overſeer of the poor of the tionſhip of Middleton afore- 
ſaid in the county aforeſaid, cometh before us, John Moore, 
equire, and Richard Burn, clerk, two of the juſtices of our 
ſaid lord the ting, aſſigned to keep the peace of our ſaid lord the 
ling within the ſaid county, and alſo to hear and determine 
divers felonies, treſpaſſes, and other miſdemeanors in the ſaid 
aunty committed, and of the quorum, And complaineth 19 us 
the ſaid juſtices, and giveth us to underſland and be informed, 
that Solomon Caradice, fon of Alice Caradice, aged nine 
years, hath come to inhabit and dath inhabit in the ſaid townſhip 
F Middleton in the county aforeſaid, and is likely to become 
chargeable to the ſaid townſhip, and that the ſaid Solomon 
Caradice hath not gained any legal ſettlement within the ſaid 
tnunſhip, nor hath produced any certificate owning him the ſaid 
Solomon Caradice to be ſettled elſewhere; and thereupon he 
the ſaid Roger Thirnbeck prayeth our warrant to remove and 
convey 28 Solomon Caradice to the pariſh or place where 
le the ſaid Solomon Caradice was lf legally ſettled. 

And on the ſaid nineteenth day of january in the year afore- 
ſaid, at Middleton aforeſaid, in the county aforeſaid, Mare 
garet Caradice, grandmother of the ſaid Solomon Caracice, 
cometh before us the juſtices 8 and upon her cath on the 
baly goſpel to her then and there by us the juſtices aforeſaid ad- 
nuniflred, depoſeth and ſweareth, that ſhe the ſaid Margaret 
Caradice had a daughter whoſe name was Alice Caradice, 
which Alice Caradice was never married, and is now dead, 
end that ſhe the ſaid Alice Caradice did bear the ſuid Solo- 

Vor. III. Mm mon 
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mon hey fon, at the pariſh of Beetham in the county aforeſaid, 
and that the ſaid Solomon hath been carried or gone about the 
country ever ſince in a ſlate of vagrancy, that is to ſay, wan- 
dring and begging, and doth now inhabit in the ſaid townſhip 
of Middleton with William Caradice grandfather of him 
the — Solomon. 

Fhereupon, and on due conſideration had of the premiſſes, 
wwe the juſtices aforeſaid, on the ſaid nineteenth day of January, 
in the year aforeſaid, at Middleton aforeſaid in the county 
aforeſaid, do make our warrant under our hands and ſeals in 
the TL and words following; that is to ſay, [Here ſet forth 
the warrant of removal. ] 


And afterwards, on the twenty-firſt day of January in the 
year aforeſaid, at Middleton aforeſaid in the county aforeſaid, 
the ſaid Roger Thirnbeck, overſeer of the poor aforeſaid, 
cometh before us the juſtices aforeſaid, and upon his oath on the 
holy goſpel to him by us the ſaid juſtices adminiſtred, depoſeth 
and fweareth, that on the twentieth day of January in Me year 
aforeſaid, he the ſaid Roger Thirnbeck did remove and con- 
vey the ſaid Solomon Caradice from and out of the ſaid town- 
ſhip of Middleton to the ſaid pariſh of Beetham, and hin 
the ſaid Solomon Caradice, together with a true copy of our 
warrant aforeſaid, did deliver to O. P. overſeer of the poor ef 
the pariſh of Beetham aforeſaid, at the pariſh of Beetham 
aforeſaid, in the county aforeſaid. In r whereof, wwe tht 
Tia Juſtices, at Middleton aforeſaid, in the county aforeſaid, 
the twenty-firſt day of January in the year aforeſaid, to thi 
preſent record do ſet cur hands and _ 

And to this may be annexed the order of removal, con- 
firmed at the ſeſſions on appeal, or not appealed againſt. 
And it may be proper to have duplicates; one filed at the 
ſeſſions, and the other kept by the townſhip. 


By the 3 . c. 11. as aforeſaid, there is a penalty of 
51 inflicted on the churchwardens or overſeers not re- 
ceiving a perſon ſent by warrant of removal. On which 
this caſe happened: M. 28 G. 2. K. and Davis. Indid- 
ment for refuſing to receive a pauper, ſent by order of 
two juſtices to the liberty of the Tower, Plea, not guil- 
ty, Verdict againſt the defendant, It was moved in ar- 
reſt of judgment, that the 3 W. c. 11. having directed 
another method of puniſhment, to wit, a fine to be levied 
by warrant of diſtreſs in a ſummary way, that ſhould be 
ſtrictly purſued. — Dennifon J. If a ſtatute create a new 
offence, and give a puniſhment, that rule muſt be follow- 
ed; but if the offence was before at common law, and a 
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few puniſhment only given, it is indictable alſo. 80 if 
one ſtatute give one puniſhment, and another ſtatute give 
another puniſhment, the proſecutor has his election. This 
was an offence before the 3 VJ. Such a pariſh officer 
might have been indicted on the 13 & 14 C. 2. c. 12. or 


- what would have become of a pauper in caſe of diſobedience 


between the paſſing thoſe acts? But the 3 VJ. c. 11. does 
not relate to removals from pariſh to pariſh, but from county 
to county; and therefore there is no temedy but by in- 
ditment. -—— Feſter J. In all cafes where a juſtice has 
power given him to make an order, and direct it to an in- 
ferior miniſterial officer, and he diſobeys it, if there be no 
particular remedy preſcribed, it is indictable. And judg- 
ment was given againſt the defendant. [To which may 


be added, that the ſtatute of 13 & 14 C. 2. c 12: requires 


in expreſs words, that ſuch officer refuſing all be bound 
tver to the aſſixes or ſeſſions there to be indicted.] 


If the perſon removed returns of his own accord, with- 
out a certificate; the aforeſaid act of the 13 & 14 C. 2. 
t. 12. and alſo the vagrant act of the 17 G. 2. c. 5. have 
directed that he ſhall be ſent to the houſe of correction, 
according as is above expreſſed. In the caſe of. X. and 
Angell, T. 8 G. 2. The juſtices of Berk/hire had a petty 
ſeffions to ſearch after vagrants; and a poor man reſiding 
in the pariſh of Bingfield, being examined, confeſſed him- 
ſelf to be ſettled in the pariſh of Sunning; whereupon the 
juſtices ordered him to be removed to Sunning. On his 
returning from Sunning without a certificate, the defendant, 
who was one of the juſtices that had been preſent at the ſaid 
petty ſeſſions, did, without any ſummons, or oath made of 
his return, commit the man to the houſe of correction, 
where he was kept three days. Upon this, the court was 
moved to grant an information againſt the juſtice. The 
court allowed the tranſactions of the petty ſeſſions in this 
caſe to be irregular, becauſe there was no complaint made 
of his being chargeable or likely to be chargeable to the 
pariſh of Bingfield; but yet, as that was only a miſtake of 
judgment, the court would not have thought it worthy of 
puniſhment; but the ſending him to the houſe of correc- 
tion, after having convicted him unheard, being contrary 
to natural juſtice, they were inclinable to grant an informa- 
tion, but as no malice appeared in the juſtice, the court 
allowed the proſecutor to accept of ſome propoſal made by 
the juſtice, to make him ſatisfaction. Caſes in the time of 
brd Hardwicke. 124. 
M m 2 In 
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In the caſe of Baldwin and his wife againſt Blackmure, 
eſquire, E. 31 G. 2. Baldwin and his wife were removed 
by order of two juſtices from Marſden to Banknewtey, 
Which order was not appealed againſt, Afterwards, they 
both of them returned to Marſden without bringing a ccr. 
tificate. Of which, complaint being made in writing and 
upon oath to the defendant Mr. Blackmore, who was a 
juſtice of the peace for the county of Lancaſter, he iſſued 
his warrant to bring them before him; who being accord. 
ingly brought, and the facts fully proved upon oath, he 
committed them to the houfe of correction, until they ſhould 
be diſcharged from thence by due courſe of law, Upon 
the trial of this cauſe, there was a verdict for the plaintiff, 
and 1s damages, ſubject to the opinion of the court, on 
the two following queſtions: 1. Whether there ought not 
to have been a previous conviction of vagrancy? 2, Whe. 
ther the wife could be convicted of vagrancy, or be liable 
to be ſent to the houſe of correction for returning without 
a certificate, as ſhe only accompanied and reſided with her 
own huſband ? On the argument of this cauſe, lord May/- 
feld intimated, that it would be a very right thing to com- 
promiſe this matter; and he deſired to be informed how the 
uſage had been, about fending the wife to the houſe of cor- 
rection with the hufband : (tho' it would not indeed, as 


he obſerved, alter the law.) Afterwards this caſe being 


mentioned as ſtanding for the opinion of the court, Mr. 
Norton (for the defendant) ſaid, he had ſeveral certificates 
of its being the practice, for juſtices to commit the wife, 
as well as the huſband, for returning to the pariſh from 


- whence - they have been removed, altho” ſhe fo returned 


with her huſband. —Lord Mansfield delivered the reſolution 
of the court: He obſerved, that it was manifeſt the juſtice 
had not acted intentionally wrong. And it is plain that 
the jury were of that opinion, as appears by their giving 
only 1s damages. The court would gladly therefore have 
leaned towards excuſing this gentleman from ſuffering for 
what he had honeſtly and without any bad intention done, 
if they could have found him juſtifiable by any legal ex- 
cuſe. But there is one fatal objection to his proceeding, 
which we cannot get over, and which puts all the other 
points out of the caſe; and that is, that the warrant of 
commitment is illegal. The legality of the warrant de- 
pends upon two acts of parliament, or at leaſt upon one of 
of them. For there are two acts of parliament, upon one 
of which two this warrant muſt be founded; tho? it doth 
not appear upon which of the two the juſtice ee 
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Theſe two acts are, the 13& 14 C. 2. c. 12. (a law 
made before the certificates under the late acts exiſted;) and 
the 17 G. 2. c. 5. (which relates to perſons returning with- 
out bringing 1uch a certificate.) Now the warrant is not 
within the former of theſe ads: The commitment is, till 
diſcharged by due courſe of law ; whereas upon this act it 
ſhould have been, to the houſe of correction, there to be 
puniſhed as a vagabond, or, to a public workhouſe, there 
to be employed tn work and labour. Nor can this warrant 
be good on the latter act; becauſe the power given to the 


juſtic: by that act is, to commit ſuch offenders to the 


houſe of correction, there to be kept to hard labour for any 
time not exceeding one month: Whereas this warrant is quite 
general: It is an indefinite commitment; not for a pre- 
ciſe limited time as the act directs. Therefore the war- 
rant of commitment is totally illegal; and conſequently, 
the plaintiff is intitled to the damages that he has reco- 
vered. Burrozo, Mansfield. 565. 

Note, It ſeemeth adviſeable, if the party returns with- 
out a certificate, not to fend him to the houſe of correc- 
tion till the time for appealing againſt the order for re- 
moval ſhall be expired; for the ſeſſions may quaſh the 
order. And the ſtatute of C. 2. ſays, if he ſhall not re- 
main in ſuch pariſh where he cught to be ſettled, he ſhall be 
ſent to the houſe of correction. And the 17 G. 2. ſays, 
All perſons who ſhall unlawfully return to ſuch pariſh ox 
place from whence they have been legally removed by or- 
der of two juſtices, ſhall be ſo ſent to the houſe of cor. 
rection. It is true, the order may be ſuppoſed legal till 
reverſed : But it may put the pauper to great inconve- 
nience, in removing his goods, family, and trade; and 


then returning (poſſibly) after the next ſeſſions. 


ii, Order of removal of 'a certificate perſon. 


As it will appear from what hath been ſaid under the 
former head, concerning the removal of poor perſons 
having no certificate, that in moſt of the books there are 
many bad orders; ſo it will appear alſo from thence, and 
from what will be ſaid under this head, concerning the 
removal of certificate perſons, that as to this kind of re- 
moval there is ſcarce one good order (which is a little 
ſurprizing in a matter of daily practice), yea ſcarce one 
which is capable of being amended even by the ſtatute 
of the 5 G. 2. for there are objections which go to the 
very eflence and ſubſtance of the order, eſpecially the 
want of proper adjudications, either that the party 15 
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become chargeable, or of the place of his laſt legal ſet- 
tlement (for he may have gained one after the certificate), 
or both: for judgment without adjudging, is a contra- 
diction; and where there is no judgment, there is in 
ſtrictneſs nothing to appeal againit, but only an order 
that the pariſh ſhall receive and provide for a perſon, who 
for aught appears doth not belong to them, 

By the 8 . c. 30, If any perſon who ſhall tome 
into any pariſh or place, there to reſide, ſhall deliver a certi- 


ficate to ane of the churchwardens or overſeers there, 7 wa 


certificate ſhall oblige the pariſh or place granting the ſame, 
to receive and provide for the * mentioned in the ſaid 
certificate, together with his family, as inhabitants of that 
pariſh, whenever they ſhall happen to become chargeable to, or 
be forced to aſt relief of the pariſh, townſhip, or place, to 
which ſuch certificate was given; and then, and not before, 
it ſhall be lawful for any ſuch perſon, and his children, though 


born in that pariſh, not having otherwiſe acquired a legal ſzt- 


tlement there, to be removed, conveyed, and ſettled in the pa- 
riſh or place ſrom whence ſuch certificate was brought. ſ. 1, 
And by the 3 C. 2. c. 29. When any overſeer or other 
gerſon ſhall remove back any perſons or their families, reſiding 
under a certificate, and becoming chargeable, to the pariſh or 
place to which they ſhall belong; ſuch overſeer or other per- 


fon ſhall be reimburſed ſuch reaſonable charges as they may 


have been put unto in maintaining and removing ſuch per- 


fons, by the churchwardens or overſeers of the place to which 
ſuch perſons are removed; the ſaid charges being firſt aſcer- 


tained and allowed of by one or more juſtices for the county 
or place to which ſuch removal ſhall be made; which ſaid 
charges ſo aſcertained and allowed, ſhall, in caſe of a refuſal 
of payment, . be levied by diſtreſs and ſale of the goods 7 the 
churcheuardens and over ſcers of the place to which ſuch cer- 
tificate perſon is removed, by warrant of ſuch juſtice or juſ- 
tices. 1.9, | | 


Form of an order of removal of a certificate perſon, 


To the churchwardens and overſeers of 
the poor of the pariſh of Orton in the 
ſaid county of Maſimorland, and to the 

Weſtmorland, \ churchwardens and overizers of the poor 
| of the pariſh of Penrith in the county 
(of Cumberland. 


W HERE A8 complaint hath been made by the church- 


wardens and overſeers of the puor of the pariſh of 
Orton afereſaid in the ſaid county of Weſtmorland, w_ 
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whoſe names are hereunto ſet, and ſeals affixed, being two of 
his majefty's juftices of the peace in and for the ſaid county of 
Weſtmorland, and one of us of the quorum, that John 
Thomſon, Mary his wife, Thomas their ſon aged eight 
wars, and Agnes their daughter aged four years, having for 
ſame time laſt paſt dwelt in the pariſh of Orton aforeſaid, be- 
ing allowed ſo to do by reaſon of a certificate, bearing date the- — 
day of —— in the year of our Lord — under the hands and 
ſrals of A. C. and B. C. churchwardens, and A. O, and 
B, O. overſeers of the poor of the ſaid pariſh of Penrith, at- 
teſted by A. W. and B. W. two credible witneſſes, and al- 
lnwed by J. P. and K. P. eſquires, two of his majeſly's juſ- 
tices of the peace for the ſaid county of Cumberland, according 
to the directions of the ſeveral acts of parliament in ſuch caſe 
made and provided, are become chargeable to the ſaid pariſh of 
Orton; And whereas it appears to us, as well upon the odth 
if the ſaid John "Thomſon as otherwiſe, that neither they the 
ſaid John Thomſon, Mary his wife, Thomas and Agnes 
their children, nor any of them, have gained any legal ſettle- 
ment fince the date of the ſaid certificate : Whereby, and upon 
due ep had of the premiſes, it appears to us, and 
we da hereby adjudge, that the ſaid John Thomſon, Mary his 
wife, and Thomas and Agnes their children, are become 
thargeable to the ſaid pariſh of Orton, and that the place e 

the laſt legal ſettlement if them and every of them is in * 
pariſh of Penrith in the ſaid county of Cumberland : Theſe 
are therefore to require you the ſaid churchwardens and over- 
feers 1 the poor of the ſaid pariſh of Orton, or ſome 
ir ane of you, to convey the ſaid John Thomſon, Mary 
bis wife, and Thomas and Agnes their children, from and 
iut of your ſaid pariſh of Orton, to the ſaid pariſh of Penrith, 
and them 19 deliver to the churchwardens and overſeers of the 
pror there, or to ſome or one of them, together with this our 
order, or a true copy 2 at the ſame time ſhewing to them 
the original; And we do alſo hereby require you the ſaid church- 
fvardens and overſerrs of the poor of the ſaid pariſb of Pen- 
rith, to receive and provide for them as inhabitants of your 
pariſh. Given under our hands and ſeals the —— day of ——— 
in the year of our Lord 


Allowed by J. P. and K. P. 1 two of his majeſly's 
juſtices of the peace] II. ꝙ An. K. and Newton. Order tor 
removing a certificate perſon, not ſetting forth that it was 
allowed by two juſtices, but adjudging the pariſh which 
granted the certificate to be the place of the laſt legal 
ſettlement. By Mr. J. Probyn : The order is good, for 
it ſets out that the pauper came by certificate; and ad- 
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judges that he was actually chargeable, and that New. 
ton was the place of his laſt legal ſettlement, he havin 
gained no ſettlement elſewhere ſince ; which ſets out the 
whole reaſon of their judgment, and would make the 
ſettlement good, if there had been no certificate, 1 80%. 
C. 129. 

1 G. Barleycreſt and Cole-overton. Order of re- 
moval of a certificate perſon; It was not ſaid that the cer. 
tificate was atte/ted, but only that it was allowed. But 
by the court: The atteſtation is by the ſtatute made pre- 
vious to the allowance; and therefore when they ſay it 
was allowed according to the act of parliament, we muſt 
intend it was atteſted, for otherwiſe it could not be fo 
allowed. And the order was confirmed. Str. 402. 


Are become chargeable] E. ꝙ An. Q: and Brumſtead. An 
order of two juſtices for the removal of a man that came 
into a pariſh by a certificate, was quaſhed upon this ex- 
ception ; It was faid in the order, that they removed him, 
becauſe he was likely to become chargeable : And the whole 
court were of opinion, that the juſtices cannot remove a 
perſon that comes into a pariſh by a certificate, till he is 
actually chargeable to the pariſh. 2 Salk. 530. 

H. 4 G. Teelby and Willertou. The juſtices remove a 
certificate woman, being /;kely to become chargeable. But 
by the court: She is by the ſtatute not removable, till ſhe 
actually becomes chargeable, And the order was quaſhed, 
Str. 77. | 


And we do hereby adjudge] T. 2 An. Malden and Fleet- 
wick, An order was made, reciting, that whereas com- 
plaint hath been made unto us, that ſuch a perſon, who 
is lately come into the pariſh with a certificate, is aQually 
chargeable to the pariſh ; theſe are therefore to require 
you to remove: And quaſhed, for that there was no ad- 
judication. 2 Salk. 530. 

T. 15 G. 2. Great Bedwin and Wilcot. Order of removal 
of a certiticate perſon, in which there was no complaint 
of the churchwardens or overſcers, nor any adjudication 
that the certificate perſon is actually become chargeable. 
On appeal, the ſeſſions in purſuance of the 5 G. 2. amend 
the order in theſe particulars, as matter of form only, and 
inſert in the ſaid order ſuch complaint and adjudication, 
And now the queſtion was, Whether theſe amendments 
went only to matter of form, or to the ſubſtance and merit 
of the order? By Lee Ch. J. There has been but _ 

| caſe 
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eaſe in this court on this act ſince the making of it, and 
that was not determined: The preſent ſeems to be a very 
ſtrong caſe againſt the power of amending. For there 
muſt be a complaint from the oyerſeers, otherwiſe the juſ- 
tices have no power to remove; and a certificate perſon 
muſt be adjudged to be actually chargeable, otherwiſe he 
cannot be removed : And theſe amendments might be the 
real merits on which this caſe depended. And it would 
be a detrimental conſ{truftion of the act, to take it fo 
largely; and would be giving the ſeſſions an original juriſ- 
diction. And quaſhed by the whole court. 2 S.. C. 142. 
Kr. 1158. Burrow's Settl. Caf. 163. 

But after all, it doth not appear, how it becomes ne- 
ceſſary in the order of removal, to take any notice of the 
certificate at all, or to make any further uſe of it<than as 
evidence to the juſtices of the ſettlement: And if it is not 
neceſſary to recite it, it is better to omit the ſame ; be- 
cauſe a miſrecital, either in the date, or in the names of 
the perſons, or in any other material part, will be fatal, 
for that then there wil! be no ſuch certificate as is there 
recited, and the order muſt fall of courſe. And I do not 
ſee, why the form may not be much more plain and ſim- 
ple by drawing the ſame very little varied from the com- 
mon form of an order of removal of other perſons having 
no certificate, It is true, where the perſons are only 
likely to be chargeable, it is then requiſite to ſet forth in 
the order, that they have no certificate; for if they have 
one, they cannot be removed till they actually be charge- 
able. But if the order do ſet forth that they are charge- 
able, in that caſe it is not at all material whether they have 
a certificate or not; for in both caſes alike, they are then 
equally removable. And if fo, then the form may be 
this, both for a certificate perſon, and for a perſon having 
no certificate, who is actually become chargeable : 
Weſtmorland. O the churchwardens and overſeers of 

| the poor of the pariſh of Orton in the 
ſaid county of Weſtmorland, and to the churchwardens and 
overſcers of the poor of the pariſh of Penrith in the county of 

Cumberland, and to each and every of them. 
+ Upon the complaint of the churchwardens and overſeers of the 
— of the pariſh of Orton aforeſaid in the ſaid county of 
eſtmorland, unto us whoſe names are hereunto ſet and ſeals 
affixed, being two of his majeſty's juſtices of the peace in and 
for the ſaid county of Weſtmorland, and one of us of the 
quorum, that John Thomſon, Mary his wife, Thomas 
their ſon aged eight years, and Agnes their daughter aged four 
years, 
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years, have come to inhabit in the ſaid pariſh of Orton, ng 
baving gained a legal ſettlement there, and that the ſaid John 
Thomton, Mary his wife, and Thomas and Agnes their 
children, are now chargeable to the ſaid pariſh of Orton: 
e the ſaid juſtices, upon due proof made thereof, as well 
upon the examination of the ſaid John Thomſon upon oath, 
as otherwiſe, and likewiſe upon due conſideration had of the 
premiſes, do adjudge the ſame to be true; and we ds hije. 
wiſe adjudge, that the lawful ſettlement of them the ſaid Jun 
I homſon, Mary his wife, and Thomſon and Agnes their 
children, is in the aid pariſh of Penrith in the ſaid county 
of Cumberland: We therefore require you the ſaid church. 
wardens and overſeers of the poor of the ſaid parijn of Or. 
ton, or ſome or one of you, to convey the ſaid John J horfon, 
Mary his wife, and Thomas and Agnes their children, 
from and out of your ſaid pariſh of Orton, to the ſaid pariſh 
of Penrith, and them to deliver to the churchwardens and 
over ſeers of the poor there, or to ſome or one of them, together 
with this our order, or a true copy thereof, at the ſame time 
ſhetwing to them the original; And we do alſo hereby require 
yeu the ſaid churchwargens and _—_— of the poor of the 
ſaid pariſh of Penrith, to receive and provide for them as in- 
habitants of your pariſh. Given under our hands and ſeals 
the ay 0 in the year of the reign of his 
majeſiy king George the third. 


It doth not appear what ſhall be done, if a certificate 
perſon, after having been removed, ſhall return with a 
new certificate ; that is, whether or no the pariſh ſhall be 
obliged to receive him again, until he ſhall again become 
chargeable, It ſometimes happeneth, that a certificate 
perſon is decoyed into acceptance of relief from the pariſh 
officers, in order that they may get rid of him. If a new 
eertificate ſhall intitle him to return, this kind of practice 
may be fruſtrated. Upon a removal, the certificate is at 
an end. But the pariſh may grant him another. And 
there is no law which ſeemeth to give power to any pariſh 
to refuſe him. —But this is a caſe not likely to happen 
frequently; becauſe the pariſh granting the certificate 
mult pay the charges of removing ſuch certificate perſons 


when chargeable, and of their maintenance in the mean 
time. i ; 


iii, Appeal againſt the order of removal. 


Power of appeal= I. All perſons who think themſelves aggrieved by any ſuch 
judgment of the ſaid two juſtices, may appeal to the juſtices of 
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the peace of the ſaid county, at their next quarter ſeſſions, «who 
ſhall ds them juſtice according to the merits of their cauſe, 13 
& 14 C. 3. C. 12. ſ. 2. | 

And by the 8 & 9g IV. c. 30. The appeal againſt any 
order of removal of any poor perſon, ſhall be had, proſecuted, 
and determined, at the general or quarter ſeſſions of the peace 
for the county, diviſion, or riding, wherein the pariſh, trwn- 


ſhip, or place, from whence ſuch poor perſon ſhall be removed 
d;th lie, and not elſewhere. 1. 6. 


3 who think themſelves aggrieved] E. 4 IV. X. 
and Hartfield, Two juſtices removed Nicholas Wells, from 
the pariſh of Hartfield, to the pariſh of Frampfield ; from 
which order, Hells the party himſelf, and not the pariſh, 
appealed, It was objected, that the party himſelf cannot 
appeal, becauſe the appeal is only given to the pariſh 
aggrieved : But by the whole court : The party may ap- 
peal as well as the pariſh. Carth. 222. 

T. 4 G. X. and Almonbury. An order of two juſtices 
was quaſhed at the ſeſſions upon appeal, without ſaying, 
at the appeal of the party aggrieved. And the court inclined 
to quaſh the order for this fault, till they were informed 
the precedents were moſt of them fo, and for that reaſon 
and that only, as Pratt Ch. J. declared, the order was 
confirmed. Str. 96. 


At the next general or quarter ſeſſians] E. 2 G. 2. K. and 
Norton. Exception was taken to an order of ſeſſions, for 
diſcharging an order of removal, becauſe the juſtices order 
was dated June 21, and the ſeſſions order was not till 
Michaelmas ſeſſions following, ſo that Midſummer ſeſſions 
intervened. Lo this it was anſwered, that by the ex- 
preſs words of the ſtatute the appeal is to be to the next 
ſeſſions after the parties find themſelves aggrieved, which 
is not till the removal: and for aught appears Michaelmas 
ſeſſions might be the next ſeſſions after the grievance, 
And fo it was held in the caſe of Milbrock and St. Fobn's 
in Southampton, M. 1 G. To which the court agreed, 
and the ſeſſions order was affirmed. Str. 831. 

T. 11 V. K. and Langley. It was moved to quaſh an 
order of ſeſſions, becaute the juſtices had adjourned the 
appeal from one ſeſſions to another, and ſo the determi- 
nation upon the appeal was not at the next quarter ſeſ- 
ſions. But by the court; The appeal muſt be lodged at 
the next quarter ſeſſions, but when it is lodged, the juſ- 
tices may adjourn it. 2 Salk. 605. Comb. 365. 

E. 19 G. 3. K. and the juſtices of Glouceflerſhire. On 
a motion for a mandamus to compel the juſtices of the 
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quarter ſeſſions of Gloucęſtenſpire, to receive an appeal 
againſt an order of removal, it appeared from the affidavits, 
that the examination of the pauper was taken in Aug; 
the order of removal the 12th of November following; and 
the ſeiHons, where the appeal was tendered, held on the 
12th day of January in the enſuing year; that n9 notice 
of appeal had been ſerved (for which the reaſon aſſigned 
was, that the appellants had not been able to get their 
witneſſes ready till it was too late to give ſuch notice); 
that the court had been moved to receive the appeal, and 
adjourn the conlideration of it till the following ſeffions, 
and had refuſed, The court was clearly of opinion, that 
the juſtices ought to have received the appeal; and the rule 
for a mandamus was made abſolute, Deouglas. 182. 

In the fame term, in the caſe of X. and the juſtices of 
the Eaft Riding of Yori/hire, it was moved for a mandamus 
to receive an appeal againit an order of removal on the fol. 
lowing facts: The order of removal had been made by the 
two juſtices on the 22d of September, but the pauper was 
not removed till the sth of October. Hull, the place to 
which the pauper had been removed from //hitby, is bo 
miles from Northallerton, where the ſeſſions began on the 
6th of October. At which ſeſſions no appeal was entred, 
And at the Epiphany ſeſſions following, which began on 
the 12th of January, Hull offered an appeal, but the jul- 
tices refuſed to hear it, thinking themſelves bound by the 
words of the ſtatute, which directs the appeal to be to the 
next ſeſſions. On ſhewing cauſe, it was inſiſted, that the 
ſucceeding ſeſſions had no juriſdiction; that an appeal 
might have been entred at the Michaelmas ſeſſions, on the 
ſecond or third day, for that no notice is neceſſary in order 
to intitle the parties to enter their appeal, altho' if there 
has been no notice, or not reaſonable notice, the juſtices 
are bound to adjourn the hearing till the enſuing ſeſſions. 
The court ſaid, that by next ſeſſions the ſtatute meant the 
next poſſible ſeſſions, and that here it was impoſiible for the 


appellants to lodge their appeal at the Michaelmas ſeſ- 


ſions. And the rule was made abſolute for a mandamus. 
Douglas. 183. 


But where the ſeſſions itſelf is adjourned, the ſtyle of 


the ſeſſions ought not to run at ſuch a ſeſſions held by adjourn- 


ment, but the time of the firſt meeting of the ſeſſions ought 
to be ſet forth, and that the ſame was continued to ſuch 
further time by adjournment: As in the caſe of Q. and 
the inhabitants of Hindercleave : An order made at the ge- 
neral quarter ſeſſions of the peace held by adjournment 
was quaſhed, becauſe it did not appear that this was the 
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next general quarter ſeſſions, for it might be that the ſeſ- 
ſions was begun, and continued by adjournment before 
the order was made. 19 Viner. 356. 

T. 10 G. 2. Heptonſtall and Errenden. The ſeſſions 
was ſaid to be holden on ſuch a day by adjournment, and 
it did not appear when the original ſeſſions was holden. 
And the order was quaſhed for that cauſe. Burrow's Settl, 
Caf. 88. : 

H. 20 G. 2. X. and Polſtead. Appeal was made to the 
quarter ſeſſions in Sf, held April 7, 1746, againſt an 
order of removal. Ihe ſeſſions was adjourned to April q, 
at Nocdbridge, where for want of a ſufficient number of 


juſtices nothing could be done. April 11. a ſeſſions is 


held at Ipſtbich, and adjourned to the 14th at Bury, where 
the appeal was allowed. It was moved to quaſh the order 
of ſefions, as made without juriſdiction, the ſeſſions end- 
ing for want of an adjournment at /Yoodbridge. And of 
that opinion was the court; for the words in the 2 H. 5. 
0. 4+ and more often if need be, were never conſidered as 
giving more than one original ſeſſions in a quarter, but 
only impowering adjournments. The country muſt take 
notice of adjournments, but are not ſuppoſed to expect a 
new ſeſſions till the uſual time. And the order of ſeſſions 
was quaſhed. Str. 1263. 

T. 22 & 23 G. 2. Weſt Torrington and North Thoreſby. 
The ſeſſions was held at Kirton; and from thence ad- 
journed to Carifter, at which place no ſeſſions was held 
purſuant to the ſaid adjournment. Afterwards a ſeſſions 
was held at Horncaſtle; and the appeal was heard and 
determined there, By the court: The ſeſſions at Horn- 
caſtle, could not take up the appeal, for want of juriſdie- 
tion, A quarter ſeſſions muſt be holden four times in a 
year, as directed by ſtatute; and it may be adjourned 
from time to time, and from place to place: But if it is 
once dropped, it cannot be reſumed. Burrow's Settl. Caſ. 


293. 

7 15 G. 2. Roode and North Bradley. A perſon was 
removed from Roode to North Bradley. North Bradley gave 
notice of appeal; on which Roode took him back, but 
however got their order confirmed at ſeſſions. The next 
ſeſſions ſet both aſide as fraudulent. And now Ryde in- 
ſiſted, that the order was good, as not being appealed 
from at the next quarter ſeſſions: And as to the other, 
that it was not in the power of one ſeſſions to ſet aſide the 
act of the other. All being now before the court, they 
quaſhed the firſt order, as being properly quaſhable on 
appeal; and would not take notice, that it was not at 


the 
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the next ſeſſions after ſervice of the order, which beine 
in the caſe of a recent appeal, they would ſuppoſe to 
have been ſerved too late for an appeal to the next ſeſſions. 
And as to the order of confirmation, they quaſhed that, 
as not being made on any appeal, and conſequently with. 
out juriſdiction, and at the ſame time quaſhed the latter 
part of the ſecond ſeſſions order, which reſcinded that 
confirmation, as not being properly before them. Str. 


1168. 


For the county, diviſion or riding, from whence the removal 
was] E. 13 V. Watford and Wendover. Two juſtices of 
Se. Albans remove a poor perſon to Wendover. Wendwer 
appeals to the ſeſſions at St. Albans, where the order was 
confirmed. By the court: The appeal ought to have 
been to the ſeſſions of the county, and not of the cor- 
poration; and as it was, it was coram non judice. 2 Salk, 

O. 

* in the caſe of Malden, M. 11 An. By lord Ch. J. 
Parker ; where there is a town corporate that hath ſeſſions 
of its own, and the juſtices within that town make an 
order there, if the parties will appeal, they muſt appeal to 
the county ſeſſions, and not to their own ſeſſions, for then 
there would be an appeal ab eodem ad eundem, there being, 
it may be, the ſame juſtices fitting, who made the order, 
Cafes of S. 10. 

T. 8 G. 3. Eaſt Donyland and St. Giles's Colcheſter. Two 
juſtices for the borough of Colcheſter removed the pauper 
from St. Giles's in Colcheſter to Eaſt Donyland in Eſſex; 
and on appeal to the quarter ſeſſions of the borough, 
the juſtices there confirm the order, and ſtate a caſe 
ſpecially upon the facts for the opinion of the court of 
king's bench. Upon arguing the matter there, it was ob- 
ſerved, that the appeal ought to have been to the county 
ſeſſions. Unto which it was anſwered, that the parties 
having acquieſced in the juriſdiction, and entred upon the 
merits, and actually ſettled a caſe for the opinion of the 
court, they were not at liberty now to make the objection. 
But by the court: The borough ſeſſions had no juriſ- 
diction to make this order of confirmation; and therefore 
their opinion and their order are both nugatocy. The 
appeal ought to have been to the quarter ſeſſions of the 
county. As no ſuch appeal has ever been made, the 
original order ſtands good as unappealed from. And ac- 
cordingly, the original order was confirmed. Burrow's 
Settl. Caſ. 592. 

2. No appeal from any order of removal ſhall be proceeded 
upon, unleſs reaſonable notice be given by the churchwardens or 
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everſeers of the pariſh or place appealing, unto the church- 
wardens or over ſeer's of the pariſh or place from which the removal 
ſhall be; the reaſonableneſs of which notice ſhall be determined 
by the juſtices at the quarter ſeſſions to which the appeal is made; 
and if it ſhall appear to them, that reaſonable time of notice 
was not given, then they fhall adjourn the appeal to the next 
quarter ſeſſions, and then and there finally determine the ſame. 
9 G. c. 7.1.8. 


Reaſonable notice] It is not expreſſed in the act, that this 
notice ſhall be in writing; but the court will better judge 
of the reaſonableneſs of it, if it ſhall be in writing : And 
it may be thus: 


O the churchwardens and overſeers of the poor of the 
pariſh of —— in the county of - : 

This is to give notice to you and every of you, that we the 
churchwardens and overſeers of the poor of the pariſh of 
in the county ff do intend at the next quarter ſeſſions of 
the peace to be holden for the ſaid county of to com 
mence and proſecute an appeal againſt an order of J. P. and 
K. P. eſquires, two of his majeſty's juſtices of the peace of the 
ſaid county of for and concerning the removal of ———- 
» Witneſs our bands this —— 


8 = Churchwardens. 


E. F. ) Overſeers of the 
G. fi. 8 


3. H. 12 An. Malendine and Hunſdan. Two juſtices Order not ap- 


by an order ſend ſome poor perſons to Hunſdan. Two 
juſtices there by an order ſend them back again. By the 
court: They ought to have appealed, and not ſent them 
back; and held the order of the firſt two juſtices to 
be good, becauſe there was no appeal againſt it. Fol. 
273. 

T. 12 IV. Chalbury and Chipping Farringdon. A perſon 
was removed by order of two juſtices from a pariſh in 
Warwickſhire to Chalbury in Oxfordſhire, from thence by 
order of two juſtices to Chipping Farringdon in Berkſhire : 
It was objected, That Chalbury ought to have appealed, 
and got the order upon them diſcharged. Which Holt 
Ch. J. agreed: For ſending the man to another place, 
is fallifying the firſt order, which cannot be done, but by 
appeal; for the order of two juſtices is a determination of 
the right againſt all perſons, till it be reverſed : Chalbury 
1 ſhould 
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ſhould have appealed from the J/arwick/hire order, and got 
that ſet aſide, and ſent the man back thither ; and the juſ- 
tices there ſhould have ſent him to Chipping Farringdon, 
Therefore the latter order was naught. 2 Salk. 488. 

E. 5 G. 2. K. and Northfeatherton. Two juſtices made 
an order, by which they removed a man, his wife and 
4 children, naming them, to Featherton ; and there was no 
appeal. Afterwards Featherton finds out that this woman 
was not the wife, for that the man, though married to her, 
was married before to another woman, and conſequently 
the ſecond marriage totally void. And they remove the 
woman by her maiden name to Horſington, and the four 
children thither alſo as baſtards. For/ington appeals ; and 
the ſeſſions upon hearing the matter ſtate the caſe ſpecially, 
that this woman and the 4 children were the ſame with the 
woman and children removed by the firſt order, and gave 
judgment that the firſt order was concluſive, and thereupon 
quaſhed the ſaid ſecond order. And by the court: They 
have flipped their opportunity, and the firſt order not ap- 
pealed againſt is concluſive. 1 S. C. 154. 

M. 16 G. 2. Nympsfield and Iod 


_ In 1731, a 
man and his wife were removed from Nympsfield to Mead- 


cheſter, and there was no appeal. They had afterwards re- 
turned to Nympsfield, and had there three children, who 
were now ſent from Nympsfield to Moodcheſter together with 
the father. And upon an appeal as to the children, it 
was offered to give in evidence, that the man had a former 
wife, and conſequently the children born at Nympsfeld 
were as baſlards ſettled there. The ſeſſions refuſed to let 
I oodcheſter go into this evidence, being of opinion, that 
IVedchefter was concluded by the firſt order unappealed 
from, and that it made no difference that the children 
were born afterwards. The court, on debate, confirmed 
both orders: For the marriage being eſtabliſhed by the firſt 
order, the ſettlement of the children (which is derivative) 
follows of courſe; and can no way be impeached, but by 
entring into the merits of the firſt order, which hath been 
acquieſced in. And nothing is more eſtabliſhed, than that 
an order unappealed from is concluſive, Str. 1172. Bur: 
Settl. Caf. 191. 

T. 21& 22 G. 2. Sutton St. Nicholas and Leverington. 
John Buntin, the pauper, was removed from Sutton St. 
Mary's to Leverington. Leverington did not appeal. And 
yet the ſeſſions confirmed this original order, though un- 
appealed from. Four months after the firſt order, a ſe- 
cond original order was made, to remove the pauper from 
Leverington to Sutton St. Nicholas. Which ſecond * 

ordq; 
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order was confirmed at the ſeſſions upon appeal. By the 
court: The ſecond original order, and the order of ſeſſions 
confirming it, were quaſhed ; and the firſt original order 
was confirmed: For Leveringten was bound by the firſt 
original order unappealed from, unleſs ſome ſubſequent 
ſettlement appears; And four months is not a ſufficient 
diſtance of time, whereupon to ground a preſumption of 
having acquired a new ſettlement. And the order of ſeſ- 
ſions, confirming the firit original order, was quaſhed, as 
being a voluntary and extrajudicial act of the ſeſſions, to 
confirm an order which was not complained of, — And 
the like was done in the cafe of Godalming and St. Mi- 
chael's in Wincheſter, in the 13 G. 2. The order of ſeſſions, 
which confirmed the firſt original order, was quaſhed, be- 
cauſe it was not made upon appeal. For which reaſon, it 
was agreed by the court and counſel to be void. Burrow's 
Settl. Caf. 276. 

H. 6G. 3. Sileheſter and Enborn. Two juſtices remove 
George Wife and Jane his wife from Newbury to Enborn, 
and their order was not appealed againſt. Afterwards, 
the pariſh of Euborn, finding that Jane was not the wife of 
George Wiſe, two juſtices remove her, by the name of 
Jane Moor ſingle woman, from Enborn to Silcheſter. 
Silchefter appeals. And on hearing the appeal, it was 
proved, that the ſaid Jane never was married to the ſaid 
George Il/iſe. And therefore the ſeſſions affirmed this 
order of the juſtices, But by the court: The ſeſſions 
order muſt be quaſhed. They faid, that whatever the 
hardſhip might be in this particular caſe, or how doubtful 
ſoever this queſtion might be if it were res integra; yet 
its being fully ſettled, was a reaſon for them not to de- 
part from it now: For that are deciſis was always a good 
rule; and never more ſo, than in cafes of ſettlements of 
paupers, where it would make the utmoſt confution if 
they ſhould overturn ſettled determinations, which the 
Juſtices all over England had been uſed to look upon as the 
rules of their conduct in ſimilar caſes. If ſhe was not his 
wife, it might have been controverted. But, as they have 
neglected to appeal, when they had a proper opportunity 
to ſhew it, they are eſtopped to ſay ſo now. Burrow's 
Het . Caſ. 551. 

H. 10 G. 3. Llanrbydd and Denbigh. Two juſtices 
(Mr. Middleton and Mr. Jones) made an order of removal, 
in May 1768, from Llanrhydd to Ruthin, and the paupers 
were delivered to the officers of Ruthin; who maintained 
them for a while; and for ſome time after, they were 
maintained at the joint expence of both pariſhes. And 
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notice of appeal againſt the ſaid order being ſerved on the 
officers of Llanrhydd, by the officers of Ruthin, on the 
morning of the quarter ſeſſions, previous to the filing of 
the ſaid appeal, the officers of Llanrhydd conſented to take 
the paupers back to their cuſtody, without giving the pa. 
riſhioners of Ruthin the trouble of appealing. Afﬀeer. 
wards, in January 1769, two juſtices (Mr. Yale and Mr 
Price) removed the ſame paupers from Llanrhydd to Den- 
bigh. And upon appeal, their ſettlement was found to be 
at Denbigh. But it appearing in evidence on the behalf 
of the pariſh of Denbigh, that the former order made by 
Mr. Middleton and Mr. Jones for removing them to Ruthi; 
had not been appealed againſt, the court were of opinion, 
that the ſaid order of removal from Llanrhydd to Bad 
ought to be quaſhed, and was quaſhed accordingly.— 
It was moved to quaſh the order of ſeſſions; and urged, 
that though the principle upon which they grounded 
their opinion is in general right, namely, that an order 
of removal ſubmitted to and not appealed from is conclu- 
five upon the non-appealing pariſh, as againſt all the 
world; yet this general rule is to be underſtood to relate 
only to a ſubſiſting order, but not to a deſerted one: and 
therefore the ſeſſions have miſtaken in applying this general 
principle to the particular cafe of the preſent order (made by 
Mr. Midaleton and Mr. Jones) for removing the paupers 
from Llanrhydd to Ruthin; which, being found to be 
wrong one, was by conſent of both parties concerned in it, 
abandoned and deſerted, and the. paupers taken back again 
by the pariſh in whoſe favour it was made ; and was conſe- 
- quently at an end, and muſt be conſidered as if it neve? had 
exiſted. On the other hand it was infiſted, that it wa 
not in the power of private perſons to put an end to ths 
order for removing theſe paupers to Ruthin, whilſt an ap- 
peal was thus going on againſt it. The order has removed 
them to Ruthin; and Ruthin has not appealed. Conſe- 
quently Ruthin is concluded, as againſt all other pariſhes, 
to diſpute their belonging to Ruthin.-— By lord Mansfeld: 
That order was made in favour of Llanrhydd ; and Llanr- 
hydd gave it up, and conſented to take the paupers back, 
without giving Ruthin the trouble of appealing againſt it. 
May not a party give up a judgment intended for his own 
benefit? And the order of ſeſſions was quaſhed ; and 
the order for removing the paupers from Llanrhydd to Den- 
bigh affirmed, Burrow's Settl. Caf. 658. 
4. By the aforeſaid ſtatute of the 13 & 14 C. 2. it ' 
expreſſed, that the juſtices upon the appeal, fhall do to tle 
parties juſtice according to the mgrits of their cauſe. * 
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And by the 5 G. 2. c. 19. On all appeals to the ſeſſions 
againſt the judgments or orders of any juſtices f the peace, the 
juſtices there ſhall cauſe defects of form te be reftified and 
amended, without any coft to the party, and after ſuch 
amendment ſhall proceed to hear the truth and merits of 
the cauſe. 1. 2. £ 

5. 7. 8& 9G. 2. X. and the juſtices of J/:/tmorland. 
Order of two juſtices of the borough, for removing a 
poor family. Appeal to the ſeſſions of the county, at 
which only four juſtices were preſent, who were equally 
divided; ſo no determination was made, nor the appeal 
adjourned. A mandamus was directed to all the juſtices of 
the county in general, to proceed on the appeal. It was 
returned, that at ſuch a ſeſſions an appeal was lodged, and 
that four juſtices only attended, two whereof were intereſt- 
ed in the queſtion, the other two were divided in opinion, 
It was agreed on all hands that this return was very odd, 
and not to be ſupported, Sir Thomas Abney objected, that 
the writ of mandamus was bad, and ought to be quaſhed, 
for that it doth not appear, that the appeal was before them; 
and that, for ought appears, the mandamus requires the juſ- 
tices to do an impoſſible thing, viz. to proceed on an ap- 

al not before them; ſince the appeal being lodged at a 

rmer ſeſſions, was not continued over to the ſubſequent 
ſeſſions, and thetefore was by law gone. Mr. Robinſon on 
the other fide ſaid; that it was not uſual in ſuch caſes to re- 
turn the continuances ; but that if in fact there was no ſuch 
continuance; the fault was in the juſtices, who ought to 
have adjourned the appeal, till by the coming of more juſtices, 
the matter might have been determined. By lord Hard- 
wicke Ch. J. the queſtion is, Whether there is a poſſibility 
of the juſtices proceeding in this appeal ? He thought, if 
there was not, as there would be a failure of juſtice in this 
reſpect, an information ought to go againit the juſtices who 
were at the ſeſſions. He ordered the caſe to ſtand over, 
and recommended it to Sir Thomas Abnez to adviſe his clients 
to proceed on the appeal, or return the continuances; and 
ſeemed at length inclined, if they did not comply, ts grant 
a peremptory mandamus. 2 Seſſ. C. 19 3. But the pauper in 
the mean time running away, nothing. further was done: 

6. M. 3 An. St. Andrew's and St. Clethent's Danes. Ihe 
ſeſſions made an order, on an appeal from an order of re— 
moval, and afterwards the ſame ſeſſions vacated it by a 
ſubſequent order; and a certiorari being brought, both 
orders of ſeſſions were returned thereon, By Holt Ch. J. 
The ſeſſions is all as one day; and the juſtices may alter 
their judgment at any time, whilſt it continues; but they 
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ſhould not have returned the vacated order, but only the 
latter; for the effect of the court's ſetting aſide the firk 
order is, that it ceaſeth to be an order, and conſequently 
ought not to be returned as an order vacated by another 
order, but it ſhould have been annulled and made nothing, 
2 Salk. 494, 606. 

7. And Foc the more effectual preventing of vexatious re. 
movals and frivolous appeals the juſtices in ſeſſions upon any 
appeal concerning the ſettlement of any poor perſon, or upon 
any proof before them there to be made, of notice of any ſuch 
appeal to have been given by the proper yo-uwe to the church- 
wardens or overſeers of any pariſh or place (though they did 
not afterwards proſecute ſuch appeal), ſhall at the ſame ſeſſuns 
order to the party in whsſe behalf 2 appeal ſhall be deter- 


mined, or to whom ſuch notice did appear to have been given, 


ſuch coſts and charges in the law, as by the ſaid juſtices in their 


diſcretion ſhall be thought moſt reaſonable and juſt ; to be paid 
by the churchwardens, overſeers, or any other perſon, againſt 
whom ſuch appeal ſhall be determined, or by the perſon that did 
give ſuch notice; and if the perſon ordered to pay ſuch coll, 
ſhall live out of the juriſdiction of the ſaid court, any juſtice 
where ſuch perſon ſhall inhabit, ſhall on requeſt to him made, 
and a true copy of the order for the payment of ſuch coſts pri- 
duced, and proved by ſome credible witneſs on oath, by hi; 
warrant cauſe the ſame to be levied by diſtreſs, and if no ſuch 
4525 can be had, fhall commit ſuch perſon to the common gail, 
there to remain by the ſpace 2 20 days. 8 & W. c. 30. 
. 2 a 

2 5 G. 2. K. and the juſtices of the county of Notting- 


bam. A mandamus was granted for the juſtices to give colts 
to the party in whole favour the appeal had been determined 


yet upon their return of it, the court held it reaſonable for 
them to have the power of judging whether coſts ſhall be 
allowed or not, and thereupon quaſhed the writ of manda- 
mus. Nelſ. Fuſtice. Tit. Poor. 

E. 16 G. 2. Stansfield and Spatland. The ſeſſions ad- 
journed the appeal to the next quarter ſeſſions, and ordered 
four guineas colts to the appellants: Which order was 
quaſhed as to the coſts; for the ſeſſions cannot give colts 
on a mere adjournment of the appeal, without hearing it. 
Burrew's Settl. Caſ. 205. 

8. For the preventing of vexatious removals, if the juſtices 
Hall at their quarter ſeſſions, upon an appeal before them there 
had, concerning the * + cas of any poor perſon, determine in 


favour of the appeliant, that ſuch poor perſon was unduly re- 
moved, they ſhall, at the ſame guarter ſeſſions, order and award 
to ſuch appellant, ſo much money, as ſhall appear to the aid 


Juſtices 


oe eo ow 9 9 


coſts, 
uſtice 
made, 
pro- 
Y his 
0 ſuch 
gaul, 
. 30. 


tting- 

colts 
ined ; 
le for 
all be 


anda- 


8 ad- 
dered 
Was 
coſts 
ng it. 


uſtices 
there 
nine in 
uly re- 
award 
2 ſaid 
juſtices 


Pod2, (Removal.) 


juſtices to have been reaſonably paid by the pariſh or other place 


on whoſe behalf ſuch appeal iuas made, towards the relief of 


fuch poor perſon, between the time of fuch undue removal, and 


the determination of ſuch appeal; the ſaid money ſo awarded, 
to be recovered in the ſame manner as cofts and charges upon an 
appeal are to be recovered by the ſtatute of the 8 & g I. 
9 G. c. 7. 1. 9. 

E. 3 G. 2. St. Mary's Nottingham and Kirklington, 
Motion for a mandamus to the juſtices of the town and 
county of Nottingham, commanding them to allow the 
pariſh of K:ir#lington the expence and charges their officers 
had been put to, in keeping a poor perſon from the time 
of his removal, till the order was diſcharged by the ſeſſions 
upon appeal. And a mandammus was granted. 2 S/. C. 67. 

M. 16 G. 2. Great Chart and Kennington. I he order 
of the two juſtices was quaſhed by the ſeſſions for inſuffi- 
ciency; and the ſeſſions thereupon order, that the coſts of 
maintaining the pauper, ſince the time of his removal, 
ſhall abide the event of the cauſe, in caſe the ſaid pariſh of 
Great Chart ſhall think proper by another order to remove 
the pauper to the ſaid pariſh of Kennington. Which order, 
as to the coſts, was quaſhed by the court of king's bench; 
becauſe the ſeſſions muſt either give or not give coſts at the 
time when they make their order. Burrow's Settl. Caf. 
104. | 
9 M. 13 V. Mynton and Stony Stratford. By Holt Ch. J. 
and the court: If on appeal to the ſeſſions an order be 
diſcharged, that judgment binds only between the parties : 
But when upon appeal an order is confirmed, that is con- 
cluſive to all perſons as well as to the parties; for it is an 


| adjudication that this is the place of the party's laſt legal 


ſettlement. 2 Salk. 527. 

M. 10 V. Harrow and Riſelip. A perſon comes into 
Harrew, and being likely to become chargeable, was re- 
moved to Riſelip. Riſelip appealed ; and upon the appeal 
he was adjudged to be ſettled at Riſelip. Afterwards Riſelip 
diſcovered, that Hendon was the place of his laſt legal 
ſettlement, and ſent him thither ; and the queſtion was, 
Whether after the adjudication upon the appeal, R:/elip 
was not eſtopped againſt all the world, to ſay, that Riſelip 
was not the place of his laſt legal ſettlement. By Hole 
Ch. J. Riſelip is eſtopped to ſay otherwiſe ; for if Riſelip 
had not been the very place of his laſt legal ſettlement, the 
juſtices muſt have ſent him back to Harrow, who were firſt 
poſſeſſed of him, for that reaſon, becauſe they were poſſeſſ- 
ed of him, and he did not belong to Riſelip. And now 
this is in effect the ſame queſtion again, namely, whether 
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he belongs to Riſelip? Which queſtion has been already 
determined by the juſtices on the appeal, who have adjudg. 
ed that he was laſt ſettled at Riſelip. Now this point being 
determined, the appeal muſt be final and concluſive, other. 
wiſe there would be no end of things. 2 Salt. 524. 3 Salk, 
261. | | | 

M. 6 G. Little Bitham and Somerby. A perſon is ſent 


by order of two juſtices to Samerby, as the place of his laſt 


legal ſettlement. Somerby appeals, and the order is con. 
firmed. Soon after, without ſtating that he had gained any 
new ſettlement, Somerby ſends him to a third place. By the 
court: An order of reverſal is final only between the two 
pariſhes; but if it be confirmed, it is final as to all the 
world ; and therefore no new ſettlement appearing, the 
order of removal from Samerby muſt be quaſhed. Str. 232, 

10. H. 19 V. St. Michael's Bedingham and Kingſtm 
Bowſey. Order reverſed on the appeal is concluſive only as 
to the pariſh acquitted, but the firſt pariſh may remove 
again to any pariſh not party to the former removal, 
2 Salk. 486. 

T. 9 C. Faſton and Carlton. Two juſtices ſend a poor 


perſon from Fo/ton to Carlton. On appeal the order is 


quaſhed ; and at three months end, two juſtices, without 
ſhewing any new ſettlement ſince the laſt order, make a 
new order to remove him from Fo/ton to Carlton a ſecond 
time. But by the court: The laſt order muſt be quaſhed: 
The caſe of Barrow and Ingolſby, E. 11 An. was at the 
diſtance of nine months, but the court quaſhed it, becauſe 
there could be no inconvenience in putting them to ſhew a 


' new ſettlement, Str. 567. 


E. 29 G. 2. Bradenham and Thame. Two juſtices by 
order of removal, dated December 30, 1754, ſend Jahn 
Saunders and Sarah his wife and four children from Thame 
to Bradenham, as the place of their laſt legal ſettlement, 
Bradenham appealed to the next ( Epiphany) ſeſſions, and 
the order of two juſtices was diſcharged. Afterwards on 
March 28, 1755, two juſtices make a new order, for re- 
moving Sarah the wife of Jahn Saunders and her children 
from Thame to Bradenham. Upon appeal, the ſeſſions ad- 
judge the laſt ſettlement of Sarah Saunders and her chil- 
dren to be in the pariſh of Bradenham, and confirm the or- 
der. On removal of theſe four orders into the court of 
king's bench, it was moyed to quaſh theſe two laſt orders; 
and argued, that the order of reverſal was concluſive be- 
tween the two pariſhes, that ſo there might be an end of 
things; and that one ſeſſions ſhall not counteract and 
control the acts of a former, unleſs they ſtate ſpecial 
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which they have not done here. By the court: The laſt 
orders muſt be quaſhed. We muſt take the appeal, on 
which the original order is diſcharged, to be on the merits, 
The matter has been determined already between theſe two 
pariſhes, and it muſt be concluſive. But it is ſaid, there 
ate caſes where there may be a new removal, as ſuppoſing 
there had been one or two years diſtance between the two 
orders of removal, or a ſufficient time to gain a new ſet- 
tlement ; yet the court will not intend one gained, unleſs it 
is ſtated in the order. And in this caſe there is no ſuch 
time. Burrow's Sett. Caf. 394. 

E. 19 G. 2. Oſgathorpe and Di/eworth. A perſon was 
removed by order of two juſtices from Diſeworth to Ofza- 
thorpe ; which order on appeal was diſcharged. He was by 
a ſecond order ſent from Diſeworth to Oſgathorpe as certi- 
ficate man; and upon an appeal it was ſtated, that the firſt 
removal was before he became chargeable, and the ſecond 
efter he became ſo; and the ſeſſions were of opinion, that 
the firſt determination was not final between the pariſhes, 
and therefore confirmed the ſecond order of removal. It 
was moved to quaſh theſe two laſt orders, on the authority 
of thoſe caſes wherein it hath been determined, that a re- 
verſal is final between the parties. But by the court: So it 
would be, if the ſpecial matter did not appear; a certificat- 
ed perſon cannot be ſent back, until he is actually a charge: 1 
a removal before is premature: Ihe conſequence of which 
only is, that he muſt be ſuffered to remain till he doth be- 
come chargeable, but not to make a premature removal 
final for ever. The laſt orders muſt be confirmed. Str. 
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z 8 G. 2. Cirenceſter and Caln St. Aldwin's. The 
pauper was removed from Minety to Coln St. Aldtuin's; 
and on appeal the order was reverſed. Afterwards he was 
removed from Cirencefter to Coln St. Aldwin's. The former 
removal was on complaint of the pariſh of Minety; the 
latter on complaint of the pariſh of Cirenceſter : The pariſh 
to which the pauper was ſent on both complaints, was 
Ciln St. Aldiuin's. On appeal againſt this latter order, the 
ſeffions quaſhed the ſame, becauſe they thought the firſt or- 
der concluſive, By the court: An order confirmed binds 
all the world : But when diſcharged, it is binding only be- 
tween the parties concerned, For the diſcharge of the order 
doth not determine where the pauper is ſettled ; but only, 
that he is not ſufficiently proved to be ſettled jn the parti- 
cular pariſh to which the juſtices had removed him. And 
lord Hardwicke Ch. J. ſaid, he took it to be clearly ſettled, 
where an order of removal is confirmed, that it is &ncluſive 
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to all the world; where it is diſcharged, that it is concluſive 
only between the two contending pariſhes: And this dif. 
tinction is reaſonable ; becauſe a third pariſh may be able to 
give better evidence than the other could. And this lat. 
ter order of ſeſſions was quaſhed. Burrow's Sett. Caſ. 17. 

ZE. 30 G. 2. Bentley and Baxterly. The pauper was 
firlt removed from Baxtcrly to Stourbridge, which order, 
on appeal, was diſcharged. Then Baxterly removed to 
Beatley, and Bentley, upon appeal, offered to give evi. 
dence, that the pauper had gained a ſettlement at Stour— 
bridge, ſubſequent to the ſettlement which they acknow. 
ledged he had gained in Bentley: The ſeſſions refuſed to 
hear this evidence, becauſe the ſettlement ſet up in Stour- 
bridge was anterior to the firſt appeal made by Stourbridpe, 
and confirmed the order of removal to Bentley. —By lord 
Mansfield Ch. J. and the court: An order confirmed con- 
cludes all the world. It is a ſuit inſtituted and determined 
by a court having proper juriſdiction, between all pro- 
per parties. For the pariſhes and the pauper were the only 
proper parties. It is eſtabliſhing one certain fact, which 
when aſcertained regards all the world, and is not tobe con- 
ſidered in the light of a ves inter alios acta. So the finding 
that ſuch a one was the father of ſuch a child, or the fact of 
a marriage, or that a perſon is executor, by ſuit properly 
inſtituted in the ſpiritual court; in all theſe caſes, when 
the fact is once eſtabliſhed by proper judges, and between 
proper parties, it is a truth which regards the whole world, 
But an order diſcharged, is only a kind of negative finding, 
that ſuch a ſettlement is not the laſt legal ſettlement, But 
does this eſtabliſh the affirmative, namely, What is ſo! 
There is all the reafon in the world to let in a third pariſh, 
not party to the ſuit, to give what evidence they can ; be- 
cauſe it would otherwiſe open a door to much colluſion be- 
tween pariſhes. The ſeſſions in ſubſtance have ſaid no 
more than this; “ Upon the cafe made out to us, the pauper 
ce is not ſettled at Stourbridge ;** but this ought not to con- 
clude the third pariſh from giving what evidence they can to 
diſcharge themſelves. And nothing is more common in 
ſettlement caſes, than for one pariſh to be able to get at 
evidence, which another pariſh could not produce. — 
And the orders were quaſhed. Burrow's Seitl. Cafe 425. 

11. An order of two juſtices, if quaſhed at the ſeſſions 
upon an appeal, for want of form only, is not concluſive 
between the two pariſhes, Foley. 275. 

12. It was moved for ſetting aſide an order of ſeſſions 
confirming an order of two juſtices upon appeal. But the 
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of ſeſſions being in that caſe final, unleſs there had been er- 
ror in form. I Ventr. 310. + 

M. 9 An. South Cadbury and Braddim. On appeal to 
the ſeſſions, the court diſcharged the firſt order. It was 
moved to ſet aſide the order of diſcharge, becauſe the juſtices 
do not ſay, whether they diſcharge it for form, or on the 
merits; for if it was for form, the pariſh is not bound; 
but if on the merits, the pariſh in conſequence is hereby 
diſcharged for ever. But by the court: The juſtices are 
not bound to expreſs the reaſon of their judgment, any more 
than other courts ; but the reaſon of their judgment muſt 
de collected from the record. Particularly, 

If the ſeſſions reverſe the firſt order, and that being re- 
moved appears to be good, this court will intend it was 
reverſed on the merits, and affirm the order of ſeſſions. 

If the ſeffions reverſe the firſt order, and that being re- 
moved appears not to be good, we.muſt intend it was re- 
verſed for form, and affirm the order of reverſal. 

But if the ſeſſions affirm the firſt order, and that appears 
to be good, we mutt affirm the order of ſeſſions. 

But if the firſt order appears bad, and the ſeſſions affirm 
it, this court will reverſe it, becauſe it appears naught, 
2 Salk. 607. 

So that the caſe is this: If the ſeſſions by their order do 
barely affirm or quaſh the order of two juſtices, and both 
the ſaid orders are removed into the king's bench, the court 
hath nothing properly before them to judge upon, but the 
validity of the firſt order of the two juſtices. And if that 
order appears good as to form, and is confirmed by the ſeſſions, 
the court will intend it was confirmed upon the merits ; If 
it is good as to form, and guaſhed by the ſeſſions, the court 
will intend it was quaſhed upon the merits; If it is bad as 
i” form, and is confirmed by the ſeſſions, the court will 
quaſh the confirmation, becauſe it appears to be erroneous ; 
If it is bad as to form, and is guaſbed by the ſeſſions, the 
court will intend it was quaſhed for form. 

But if the ſeſſions, by their order, do not barely affirm 
or quaſh the order of the two juſtices, but ſet forth the rea- 
ſons of their ſaid order, and ſtate the cafe ſpecially there- 
upon; then the court will judge upon the caſe ſo ſtated by 
the ſeſſions; that is to ſay, they will judge of the law as it 
ariſes upon thoſe facts ſtated, but not of the facts them- 
telves, for thoſe they will ſuppoſe to have appeared ſuffi- 
ciently to the juſtices upon the evidence. And this is the 
method, when the juſtices are doubtful in point of -law, 
whereby to obtain the opinion of that court, namely, in 
their order of ſeſſions which confrms or quaſhes the order 


if 


569 


. 


1 


4 : 
DO 
o 

: WW | 

C 
1 
4 4 

i 

6 

N i 
1 

1 

1 
N 

! * 

# 

4 
\ 
i 
4 4 
% 0 
1 
1 *$ 
$1148 
"4 
N 
9 

15 
" 4 
j 
4 

[1 

\ 
] * 
4 . 
N ef 
| 
y 

6 4 
N 
+ 
ul 

4 
[4 1 
1 
2 

Li U 
3 

\ 
111 

| 
ä * 

1 

"| 
” \ 

- 
al 

4 
k 1 
F : : 

, 
1 
N 
1 
j 4 
+» "4 
* «$1 
* 
bi b 
; { 
[pl 
„„ 
* 
111 
ll 
, 
1. 
N 
1 

N 1 

* 
ks | "»" 
[ v1 
Nan 

. 
"oh 1 

me! 
+3 L2G 
v5 

4 
183 14 
+8 
oY 13, 

KAY 
* 
ls ot. 
4 . 
* 
of 
2 1 

1 
Ws. 
4 

* 3s 
: * 

4% 
4 "I 
1 „ 
a”. 
l 
þ : 45 
0 7 
4 
1 
: bn 

N 

11 

1 i 

1 
1 A 

, 
. _F 

1 * 

1 
10 $1 
8 

* 
«4 

1 
R 3 

\ # 
y „ 
[ 5 
* = 

” 

b * 
{Ys 1 
1 
. 
w 4 

: 
= 
1 
k | 
1 
8 
4.404 
MH 1 
41K 
9 4 
h 4 

N 
p : k 

=. 
KA 

. '% * 

* 

1 
"HY 
1 
1 
14 
* i 1 

4 
2 + of 

. * 

: * 
Tk; 
Wh 
1 ti 

if} 
l . 
1 

4 
460 
$1 
[ 

N. —— 
1 

"1208 

#8 þ 
- 


— 


— — 
— — 


370 


Pooz. (Removal.) 


of the two juſtices, to ſtate the caſe ſpecially; and then the 
party which is not ſatisfied, by procuring the ſame to be tc. 
moved into the king's bench by certiorari, may have it de. 
termined there by the judgment of that court, who will 
quaſh or confirm the order of ſeſſions as they ſee cauſe, 
If the juſtices will not ſtate the caſe ſpecially, tho' it 
may be a blameable conduct in them in ſome inſtances, ye: 
there are no means to compel them. As in the caſe of 
Oulton and Wells, M. 9g G. 2. Two juſtices removed 
three children of Francis Ailmer from I/ells to Oulton ; and 
the ſeſſions upon appeal confirm their order, generally, 
without ſtating any ſpecial caſe. The counſel for Oult: 
excepted at the ſeſſions to their refuſing to ſtate the caſe 
ſpecially, and delivered into court a bill of exceptions under 


their hands, which was read and received by the court, 


The ſubſtance of the exceptions was, That the ſaid chil. 
dren, after their father's death, went with their mother to 
an eſtate of her own at Burnham Overy, and there inhabited 
with her upwards of three months. "Theſe exceptions were 
returned up together with the orders. And it was moved to 
quaſh the order of ſeſſions, together with the original order 
of two juſtices. The court were inclinable to come at this 
caſe if they could, as it ſeemed to be a determination againſt 
law. But by lord Hardwicke Ch. J. To what purpoſe 
ſhould we make a rule to ſhew cauſe why this order of 
ſeſſions ſhould not be quaſhed ? For I do not ſee, that we 
can ever make ſuch a rule abſolute ; becauſe this that is al- 
ledged to have been the real ſtate of the caſe, doth not ap- 


pear to us to be the fact. And how can we take it for 
granted, that it was the real fact? To be ſure, it is a thing 


very much to be cenſured and diſcommended, when an in- 
ferior juriſdiction endeavours to preclude the parties from an 
opportunity of applying to a ſuperior. But ſtill we muſt 
go according to the due courſe of law. And Mr. juſtice 
Page ſaid, he never knew an inſtance, that this court could 
force the juſtices, againſt their will, to ſtate a ſpecial caſe. 
Burrows Setil. Caſ. 64. 

And in the cate of Preſton upon the hill and Dareſbury, 
E. 9 G. 2. Two juſtices made an order for removal of 
the pauper from Dareſbury to Preſton. And upon appeal 
to the ſeſſions, they confirmed the ſaid order, generally 
not caring to ſtate any ſpecial caſe in their order. A mo- 
tion was made to quaſh theſe orders; which came before 
the court upon a bill of exceptions, containing a ſpecial 
ſtate of the caſe. On ſhewing cauſe, the ſingle queſtion 
was, Whether a bill of exceptions would lie in this caſe to 
the court of quarter ſeſſions. By lord Hardwicke wk G 
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This is a caſe of great conſequence. And there may be 
very great inconveniencies on either ſide. It hath been 
much wiſhed, that a bill of exceptions would lie to the 
juſtices at their ſeſſions; becauſe otherwiſe it may ſome- 
times happen, that they may determine in an arbitrary 
manner, contrary to the reſolutions of the courts of law. 
For if the juſtices will not ſtate the facts ſpecially (tho? 
requeſted to do ſo) when the matter is doubtful, this is 
a very blameable conduct in them, and it is to be wiſhed 
that it might be avoided, On the other hand, there may 
be very great inconveniencies ariſing from the abuſe of 
bills of exceptions. And this matter of the ſettlement of 
the poor, which ought to be rendred cheap and ſpeedy, 
may by ſuch means be rendered dilatory, expenſive, and 
burthenſome. And after a full hearing of the arguments 
on both ſides, the court were unanimouſly of opinion, that 
2 bill of exceptions doth not lie to the quarter ſeſſions. 
Burrow's Settl. Caf. 77. 


Where the caſe is inſufficiently ſtated, the court of 


king's bench frequently ſend it back to the ſeſſions to be 
re-ſtated; who may hear freſh evidence, or re-ſtate the 
ſame upon the former evidence, according to the nature 
and circumſtances of each caſe. In the caſe of Sherfield and 
Bray, E. 11 G. 3. which was on the point of hiring for a 
year, the ſeſſions had ſtated the evidence only, and not the 
fact of hiring. It was ſent back to the ſeſſions to be re- 
ſtated : and the majority of the juſtices there refuſed to re- 
examine the pauper, or to hear any further evidence; al- 
though three of the juſtices then on the bench had not 
been preſent at the appeal. It was moved to ſend it again 
to the ſeſſions, to be a ſecond time re-itated. And two 
caſes were cited; one of them was X. and Page, M. 1764, 
where the queſtion was, whether a man was occupier of 
tithes, or only bailiff? The ſeſſions was ordered to hear 
further evidence: and did ſo. The other caſe was, X. 
and Hitcham, H. 33 G. 2. where the ſeſſions did re-exa- 
mine the fact, Whether the pauper was a ſingle or a mar- 
ried man, when hired ? —— Unto this it was anſwered, 
that theſe two caſes were not like the preſent caſe. In 
both of them it was neceflary to hear the evidence over 
again: In the preſent caſe, it was not neceſſary; the 
matter was fully examined into before; the ſeſſions had 
{tated the evidence, without drawing the concluſion; the 
court thought the ſeſſions ought to have drawn the con- 
cluſion, and ſent it back to them for that purpoſe only. 
They have now done ſo, They have ſtated a hiring for a 
year. And this court have now received all the intorma- 
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tion they wanted. By lord Mansfield: Whether the juſ- 
tices at the ſecond ſeſſions were or were not obliged to hear 
new evidence, is a queſtion that muſt depend upon the na- 
ture of the caſe. In Page's caſe, new evidence was necef. 
ſary. But in the preſent caſe, it was ſent back only to 
cure an informality. Here, the pauper had before given 
a full account of the agreement. Therefore the juſtices at 
this ſecond ſeſſions did very right, in not examining him 
over again. Burrows Settl. Caſ. 682. 


AFTER the determination of an appeal at the ſeſſions, 
if the order is reverſed, there is a dificulty ſometimes in 
getting the paupers back again to the place from whence 
they were unlawfully removed. If they will not, or are 
not able to return of themſelves, it ſeemetlWhat the place 
where they are cannot lawfully be rid of them but by an. 
other order of the juſtices, ſetting forth the matter ſpe- 
cially. As in the caſe of Honiton and South Beverton, 
M. 8 V. Two juſtices remove a man from Honiton in 
the county of Devon, to South Beverion in the county of 
Somerſet, They appeal to the ſeſſions in Devon, where 
the order is reverſed. Now two juſtices in the county of 
Semerſet may by order remove him to Honiton again ; for 
it is but an execution of the order of ſeſſions, which could 
not otherwiſe be done, becauſe it is out of the juriſdiction 
of the court of ſeſſions. Comb. 401. 


IV. Of the poor rate, and other helps towards their 
relief. 


i. Of the poor rate. 
ii. Taxing others in aid, 


iti, How far parents and children are liable to main- 
tain each other, 


1. Of the poor rate. 


It is curious to a contemplative perſon, to inveſtigate 
by what ſteps and degrees the compulſory maintenance be- 
came eſtabliſhed in this kingdom. By a ſtatute made in 
the 12 R. 2. c. 7. the poor were reſtrained from wandring 
abroad, and were required to abide in the towns where 
they were born, or in other places within the hundred: 
within which diſtricts they were allawed to beg. By the 
22 H. 8. c. 12. the juſtices were to diſtribute themſelves 
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into ſeveral diviions ; within which diviſions reſpeQively 
they might licenſe perſons to beg. By the 27 H.8. 
c. 25. the ſeveral hundreds, towns corporate, pariſbes, or 
hamlets, were required to ſuſtain the poor with ſuch cha- 
ritable voluntary alms, as that none of them might of ne- 
ceſſity be compelled to go openly in begging ; on pain 
that every perſon making default ſhould forfeit 20s a 
month. And the churchwardens, or other ſubſtantial in- 
habitants, were to make collections for them with boxes 
on Sundays, and otherwiſe by their diſcretions. And the 
miniſter was to take all opportunities to exhort and ſtir up 
the people to be liberal and bountiful. —- By the x Ed. 6. 
c. 3. houſes were to be provided for them by the devotion of 
good people, and materials to ſet them on work : And the 
miniſter, after the goſpel every Sunday, was ſpecially to 
exhort the pariſhioners to a liberal contribution, — By 
the 5 6 Ed. 6. c. 2. the collectors of the poor, on a 
certain Sunday in every year, immediately after divine ſer- 
vice, were to take down in writing, what every perſon was 
willing to give weekly for the enſuing year ; and if any 
ſhould be obſtinate and refuſe to give, the miniſter was 
gently to exhort him; if he ſtill refuſed, the miniſter was 
io certify ſuch refuſal to the bi/hzp of the dioceſe z and the 
biſhop was to ſend for him, to induce and perſuade him 
by charitable ways and means, and ſo according to his 
diſcretion to take order for the reformation thereof. By 
the 5 El. c. 3. If he ſtood out againſt the bithop's ex- 
hortation, the biſhop was to certify the ſame to the ju/tices 
in ſeſſions, and bind him over to appear there: And the 
juſtices at the ſaid ſeſſions were again gently to move and 
perſuade him; and finally, if he would not be perſuaded, 
then they were to /e him what they thought reaſonable 
towards the relief of the poor ; and in caſe of refuſal, were 
to commit him till paid. By the 14 £7. c. 5. power 
was given to the juſtices to lay a general aſſeſſment. And 
this hath continued ever ſince. For the ſtatute of the 43 
El. c. 2. is only a re-enaCting of former proviſions, with 
very little alteration ; as followeth : vi. 


573 


I. The churchwardens and overſeers of the poor of every Making a rate. 


pariſh, or the greater part of them, ſhall raiſe weekly or other- 
wiſe (by taxation of every inhabitant, parſon, vicar, and other, 
and of every occupier of lands, houſes, tithes impropriate, pro- 
priations 7 tithes, coal mines, or ſaleable underwoods in the 


ſaid pariſh) a convenient flock of flax, hemp, wool, thread, 


iron, and ether ware and ſtuff, to ſet the poor on wort; and 
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alſo competent fums for the neceſſary relief of the lame, impy: 
tent, old, blind, and ſuch other among 2 being Seer = 


not able to work, and alſo for the putting out poor children ap- 
prentices. 43 El. c. 2. 1. 1. 


The churchwardens and overſcers] H. 2 An: Tawny's 
caſe; The concurrence of the inhabitants in making 
rate, is not at all neceſſary; for by theſe words the church- 
wardens and overſeers may make one without them; L; 
Raym. 1013. 2 Salk. 531. | 


Shall raiſe] H. 2 G. 2. K. and Barnſtable. If the over. 
ſeers refuſe to make a rate, the court of king's bench will 
grant a mandamus to compel them. But the court will not 
grant a mandamus to make an equal rate; becauſe it is to 
be preſumed the overſeers will do juſtice, and if they do 
not, there is a proper remedy by appeal to the ſeſſions, 
1 Barnard. 137. | | 

In the caſe of K. and Bregrave, M. 10 G. 3. It was 
moved to ſet aſide an order of ſeſſions confirming a rate 
allowed by two juſtices, whereby the occupiers of land 
were aſſeſſed at three fourths of the yearly value, and the 
occupiers of houſes at only one half, which upon the face 
of it appeared to be unequal. But by the court : Here is 
no apparent inequality, and we are not to preſume it. 
There may be reaſon to mzke a difference between lands 
and houſes, For there are ſeveral charges incident to 
houſes which do not fall upon lands, to leſſen their yearly 
value. Burr. Mansf. 2491. 


Meelly or otherwiſe] In Tawney's caſe aforeſaid; Tawny, 
being overſeer of the poor, laid out his money in the 


relief of the poor, and was turned out of his office by 


the juſtices before the end of the year; by which means 
he loſt the opportunity of 'making a rate to reimburſe 
himſelf. Upon this, he applied to the court of king's 


- bench for a mandamus to the churchwardens and over- 


ſeers to make a rate to relmburſe him. It was argued 
againſt the mandamus, that there can be no ſuch charge, 


neither by the common law nor by the ſtatute. And by 


Holt chict juſtice : We cannot order the pariſh or over- 
ſeers by a mandamus to make a rate to raiſe money to fe. 


imburſe an overſeer, but only to raiſe money for the relief 


of the poor; nor can they make a rate otherwiſe, The 
act of parliament is expreſsly ſo, and muſt be purſued, An 
overſeer is not bound to lay out money till he has it; if he 


does, he muſt make a new rate for the relief of the P 
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and out of that he may retain to pay himſelf, Tawney 
ſhould have done fo; he truſted where he needed not to 
have done it. He hath not purſued the means the ſtatute 
gave him, and we cannot relieve him. And by the whole 
court: The mandamus lies not. 2 Salk. 531. 

E. 19 G. 3. K. and Wavell. On a rule to ſhe cauſe, 
why a rate for the relief of the poor of the pariſh of Efing- 
ham in the county of Surrey, and an order of ſeſſions con- 
firming the rate, ſhould not be quaſhed, the ſeſſions had 
refuſed to ſtate a ſpecial cafe, but the counſel for the ap- 
pellants being of opinion that the rate would appear to be 
bad from the title of it, they removed it by certiorari, and 
obtained the preſent rule, The title of the rate was as 
follows: „ Surrey to wit. An aſſeſſment on all and every 
« the occupiers of lands and houſes in the pariſh of Eing- 
« ham for the neceſſary relief of the poor, and towards 
« payment of money borrmoed for repairing and rebuilding the 
6 — In ſupport of the rate, it was contended, 
That the title of the rate would undoubtedly have been 
good, if it had been only“ An aſleſſment for relief of the 
poor,“ and that the acts and orders of magiſtrates (ex- 
cept convictions) are intitled to every intendment from the 
court that can ſupport them, and therefore that the court 
would intend the whole money to have been aſſeſſed for the 
firſt purpoſe expreſled in the title (if it ſhould be thought 
that the other was not within the ſtatute), and would 
reje the additional words as ſurpluſage: That if the pre- 
ſent objection was founded in law, the proper method of 
getting at it would have been, by an appeal from the allow- 
ance of the overſeers accounts. However, this purpoſe, of 
building or repairing a workhouſe was manifeſtly within 
the ſpirit of the ſtatute, ſince it would be in vain to provide 
for the ſuſtenance of the poor, without being able to fur- 
niſh them with a lodging. On the other fide, it was ſaid 
to be a general rule without exception, that the pariſh 
officers cannot borrow money for any purpoſe whatever. 
The inconvenience of veſting ſuch an authority in them 
was manifeſt; for new inhabitants might be called upon to 
pay money borrowed before they became pariſhioners, and 
for purpoſes from which they could derive no benefit, — 
Lord Mansfield was abſent. Milles juſtice : Can we reject 
as ſurpluſage what is a material part of the title of the rate! 
If we cannot, is a rate good to repay money borrowed ? 
Tawney's caſe is in point. And as to an appeal againſt the 
overſeers accounts, is a pariſhioner obliged to pay money, 
and be turned round in that manner to get it back if levied 
without authority? The rate cannot be ſupported, Afpur/? 

juſtice, 


575 


= _ — = * 4 * 2 * — 2 — 2 — — — — * - — 
5 * bh < - 7 » - — ALI, = — — - — = 4 2 — — 
SS — — = 3 * 4 * oy 4 > —— — — 4 
£5 aa 5 — — —* _ __ 2 — - 1 b : - — - a »\ 
— 2 ———————— A — — * - 2 — —— —D— r — = = 7 - — — 7 \ 
8 12 22 ” Im — —— x - 2 - — (1 * 4 þ- _ - — © A * * 
—— IE — 5 : — - 2 £>" — — 2 - 4 — 5 - - — — : * n o 
g= _ 8 on = = — — — — — - == — 
5 — * — — a — — — —— 
3 p LS _ - —-— * * — - * — — AR — — — 
— — — > > \ n — — —_ _ — — — — - = 
= — — == = — - 


— — — 
2 my —— 
— OS Lo = 2. — 
. A. On, - 
—— — — I 


; 
| 
1 
1 
1 
1 


576 


P0902, (Rate.) 


juſtice, of the ſame opinion. Buller juſtice: This rate 
imports to be made for two purpoſes, and we are deſired to 
conſider it as only made for one, I conceive that a rate 
cannot be made for money borrowed, even tho* within the 
the year. Tawney's caſe goes that length; for it is not 
* Ar to the mandantus, If it were otherwiſe, the in- 
convenience might be very great. And the rule for quaſh. 
ing was made abſolute. * Douglas. 111. 

And by the 17 G. 2. c. 38. Where perſons ſhall cone 
into or occupy any premiſſes, out of which any other per- 
ſon aſſeſſed ſhall be removed, or which at the time of 
making ſuch rate was unoccupied ; every perſon ſo re- 
moving from, or coming into, or occupying the ſame, ſhall 
be liable to pay ſuch rate, in proportion to the time that 
ſuch perſon occupied the ſame reſpectively, under the like 
penalty of diſtreſs, as if ſuch perſon ſo removing had nct 
removed, or the perſon coming in or occupying had been 
originally aſſeſſed in ſuch rate; which proportion, in caſe 
of diſpute, ſhall be aſcertained by two juſtices. S. 12, 


By taxation] By this ſtatute the taxation ought to be 
equal; and therefore ought to be continually altered as 
circumſtances alter. 2 Salk. 526. 

M. 12 W. K. and Audley. A rate was agreed on in 
1665, by the inhabitants of Audley, which had been fol- 
lowed ever ſince till the Jaſt year, when a new rate was 
made. On appeal to the ſeſſions, the new rate was quaſhed, 
and the old one ordered to ſtand. By Holt Ch. J. The 


old rate, however juſt at firſt, may be unequal now, and 


therefore the juſtices cannot make a ſtanding rate, for 


lands may be improved. 2 Salk. 526. 

H. 2 G. K. and Clerkenwell, An order was quaſhed, 
which was made to confirm a poor rate, which rate was 
made according to the /and-tax : Objected, that this taxa- 
tion was not equal, becauſe the perſonal eſtate in the 
public funds is not chargeable to the land-tax, but it is to 
the poor: And by the whole court this rate for that reaſon 
was ſet aſide. Foley. 12. 


Of every inhabitant) T. 19 G. 2. K. and the church- 
wardens of Weobly. The court refuſed to grant a manda- 
mus, directing to inſert particular perſons in the poor 
rate, upon affidavits of their ſufficiency, and being left out 
to prevent their having votes for parliament men ; for that 
the remedy was by appeal, and this court never went fur- 
ther, than to oblige the making the rate, without meddling 
with the queſtion, who is to be put in or left out; of which 
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the pariſh officers are the proper judges, ſubje& to an ap- 
peal. Str. 1259. : 


The court of king's bench, from the difficulties attend- 
ing the matter in practice, have all along been averſe from 
delivering any opinion upon the general queſtion, Whe- 
ther, or how far, perſonal eſlate is liable to be rated to the 
poor; but have determined the ſeveral caſes upon their own 
particular circumſtances, or quaſhed the orders for inſuf- 
ficiency in point of form. 


H. 5 An. 9. and Berkin. Upon quaſhing of ſeveral or- 


ders made relating to the poor rates, the matter in dif- 


ference was referred to the determination of the lord chief 
juſtice Halt; who having heard all the parties, and the 
not ſeeming fatisfied with his opinion, they ſignified their 
conſent in writing to ſubmit this queſtion to the opinion 
of the judges of the king's bench: to wit, Whether a 
farmer for his ſlack ſhall not be chargeable and taxable to 
the poor rate, as well as a tradeſman for his flock in trade? 
And the other three judges were of opinion that a farmer 
for his ſtock is not taxable, contrary to the opinion of Holt 
chief juſtice. Whereupon the following rule of court was 
made. Upon mature deliberation, it is conſidered by 
« the court, that a farmer is not taxable to the poor rate 
« for his ſtock; and that a tradeſman is taxable for his 
&« ſtock in trade.” [Or, as it is expreſſed in the record, 
uod erden anglice, a farmer, non erit onerabilis et 
taxabilis ad ratas pauperum pro peculiis, anglice, frock ; et 
quod 1 anglice, a tradeſman, eff onerabilis et taxabil:s 
pro peculiis, anglice, ſtock, in arte, anglice, trade, ] Lord 
Raym. 1280. 

E. 10 G. 3. K. and Mitney in Oxfordſhire. Upon an 
appeal againſt a rate for the relief of the poor of the pariſh 
of Mitney, the cauſe of appeal was, that there are within 
the ſaid pariſh many manufacturers of blankets and other 
traders, who employ under them many ſervants and ap- 
prentices: And ſuch manufacturers and traders were not 
aſſeſſed in the faid rate for their ſtocks in trade: And for 
that reaſon only, the ſaid rate was quaſhed; the court of 


ſeſſions conceiving itſelf bound to quaſh the rate, on ac- 


count of the omiſſion of ſuch ſtock in trade in the ſaid rate; 
ſubject however to the opinion of the court of king's 
bench on the following facts. It appeared there have long 
deen many ſuch manufacturers and traders within the ſaid 
pariſh, who have been conſtantly aſſeſſed to the land tax 
for their reſpective ſtocks in trade, but none of whom have 
ever been charged with the payment of any rate for the 
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relief of the poor on account of ſuch acts That as well the 
ſaid manufacturers and traders, as all other occupiers of 
lands and houſes within the ſaid pariſh have been and con. 
ſtantly are aſſeſſed, in this and all former rates for the relief 
of the poor, as well as to the land tax, for the lands and 
bouſes in their reſpective occupations. —-The counſel who 
argued in ſupport of the order of ſeſſions cited and relied 
upon the caſe of Q, and Barker. But the court were not 
fatisfied of the authority of this cafe. Lord Mansfield ex- 
preſsly called it a ſtrange caſe. They obſerved, that the 
opinion of three of the judges was only ſaid to be, that a 
farmer for his ſtock was not taxable, contrary to the opi- 
nion of Holt chief juſtice. But it doth not appear that a 
queſtion was directly put to them, Whether a tradeſman 
was taxable to the poor for his ſtock in trade? The court 
however gave no explicit opinion upon the merits of the 
preſent caſe, tho* they ſeemed very far from allowing that 
a tradeſman is rateable to the poor for his ftock in trade. 
Whatever may be the future determination of that point, 
whenever it ſhall come regularly before the court, they 
held it improper and inconvenient for them to enter into 
the diſcuſſion of it upon the ſeſſions order as it now ftands, 
It would make great confuſion, if the court were to give 
general opinions upon vague ſtates of caſes: They areto 
judge upon the cate before them, and their judgment ought 
to go no further than the caſe ſtated to them goes, 
Whereas they have here aſked a general opinion, without 
any particular caſe ſtated. They aſk us this general que- 
ſtion; without ſtating, what is ſtock in trade; or, what 


it is that the rate has taxed ; or, whether theſe people have 


any ſtock in trade; or, what that ſtock in trade is; nor 
any particular deſcription of what trade is meant. But 
here, the order of ſeſſions is clearly wrong upon the face 
of it: becauſe they ought not to have quaſhed the whole 
rate, but to have added thoſe perſons and that property 
which was thought were illegally omitted. And the order 
was quaſhed. Burr. _ 2634. Bott. 34. 

T. 15 G. 3. K. and Ringwoed, Cn ſhewing caule 
againſt quaſhing an order of ſeſſions which had quaſhed a 
rate for the relief of the poor of the pariſh of Ringwoed. 
The ſeſſions order ſtated, that three perſons were pollelled 
as coparceners of ſtock in the trade and buſineſs of com- 
mon brewers and maltſters in. the ſaid pariſh, to the value 
of 40001. For no part of which the ſaid coparceners, or 
any of them, were or was in the ſaid rate aſſeſſed to the 
relief of the poor of the ſaid pariſh. And it doth not ap- 
pear to this court, that ſtock in trade hath ever 2 
8 3 cen 
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been rated in the faid pariſh, Therefore this court is of 
opinion, and doth adjudge, that the faid recited rate ought 
to be quaſhed, and the ſame is hereby quaſhed accordingly. 
And this court doth hereby order a new rate to be made 
immediately for the relief of the poor of the ſaid pariſh, by 
the churchwardens and overſeers of the poor of the faid 
pariſh of Ringtosod.— On hearing the cauſe, the court 
declined entering into the merits; but as to this particular 
caſe, lord Mansfield ſaid, —I have no doubt what is to be 
doae with it, as the authority of K. and Witney is preciſely 
in point. I think the juſtices would not have done very 
wrong, if they had acquieſced in the practice which has 
obtained ever ſince the ſtatute of 43 Eliz. of not rating 
this ſpecies of property. The caſe of X. and J/itney was 
determined upon this ſingle ground, that the juſtices in 
ſeſſions ſhould not have quaſhed the whole rate, but ſhould 
have amended it by inſerting the particular perſons and 
that property which was omitted, and which they thought 
ratezble, So here, the juſtices at ſeſſions ſhould have 
amended the rate, if they thought this properly rateable ; 
and then on attempting to do it, they would have diſco- 
vered the wiſdom of conforming to the practice, which 
they expreſsly ſtate in the caſe of not rating it, If they had 
tried to have amended it, how would they have rated this 
ſtock? Are the hops, and the malt, and the boiler to be 
rated at ſo much for each? Or is the trader to be rated for 
the groſs ſum which his whole ſtock would fell for? If the 
juſtices had contidered, they wouid have found out the 
ſenſe of not rating it at all; eſpecially when it appears that 
mankind has, as it were, wita one univerſal conſent, re- 
trained from rating it; the difficulties attendi:ig it are too 
great, and ſo the juſtices would have found them. And 
by the court, the order of ſeſſions was quaſhed. Camw- 
per. 326. 

H. 17 G. 3. K. and the overſeers of Andover. On a 
rule to ſhew cauſe why an order of ſeſſions made for rating 
ſeveral tradeſmen for their ſtock in trade towards the relief 
of the poor ſhould not be quaſhed, the caſe was, The 
overſeers made a new rate, in which they omitted to rate 
tradeſm-i tor their ſtock which had been formerly rated in 
that par iu. Upon which, the other inhabitants of the 
pariſh appeal to the ſeſſions. And the ſeſſions make order 
hereby they adjudge, That Mr. Joſeph TWakefield is a 
* proprietor of ſtock in trade as draper in the pariſh of 
* Andover to the amount of 3ool, and that the profits of 
* that trade is 151 a year; and that he ought to be rated 
towards the relief of the poor of the ſaid pariſh in reſpect 
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tc of ſuch ſtock and profits 7] each rate in the rate fo ap- 
« pealed againſt.” And there was the like adjudication 
as to ſeveral other tradeſmen. And the court ordered the 
ſaid rate to be amended by putting into it a rate on the 
ſaid ſeveral tradeſmen, in reſpect of ſuch their ſtock and 
profits. It was objected, that this order on the face cf 
it was bad, inaſmuch as it did not appear, that the ſever! 
perſons whoſe names were added to the rate by order of 
ſeſſions had notice of the appeal or litigated the queſ- 
tion at the ſeſſions. They were therefore without redreſs, 
for it neceſlarily precluded them from their appeal. The 
ſeſſions as to them made an original rate, without having 
given them an opportunity of defending themſelves, — 
'The court held this to be a fatal objection ; and therefore 
that the order of ſeſſions ought to be quaſhed. Lord 
Mansfield, upon the general point, ſaid, It is a very diffe- 
rent queſtion, whether perſonal eſtate is to be rated to the 
utmoſt extent, or net to be rated at all. It would make 
the poor laws very oppreſſive, if a man is to be taxed to 
the extent of his whole perſonal eſtate and income. In 
that caſe, every man who has money in the funds would 
be liable, lawyers for their fees, ſoldiers for their pay, and 
the like. But where men are occupiers of houſes, and 
have ſtock in trade, whether ſuch ſtock in trade may be 
taken into conſideration, is a very different queſtion. Some 
perſonal eſtate may be rateable. But it muſt be local viſible 
property within the pariſh, It would be material to ſtate 
what has been the cuſtom of rating. If the uſage ſhould 
be to take in ſtock in trade, there would be very good 
right to ſupport it. Let them therefore try it on the ſpecial 
circumftances of the caſe, Mr. juſtice Mon ſaid, I hat if 
upon the general queſtion it ſhould turn out to be the law 
that perſonal property is rateable, it muſt be then rated, 
tho? it was never rated before. — On the preſent queſtion, 
the rule was made abſolute, for quaſhing the order of ſeſ- 
ſions. Cowper. 550. | 
T. 17 G. 3. KX. and Hill. On ſhewing cauſe agaiult a 
rule for quathing an, order of ſeſſions confirming a poor 
rate, it appeared, that the appellant Hill was a clothier, 
and an inhabitant of the pariſh of Bradford, where many 
other tradeſmen, particularly clothiers and manufacturers 
of woollen goods, likewiſe lived : That the churchwardens 
and overſeers charged him to the poor rate ig reſpect of his 
ſtock in the cloathing trade which he had in the faid 
pariſh, Againſt which rate he appealed, alledging that hc 
was not liable. The ſeſſions upon the appeal adjudge him 


liable, and confirm the rate, In ſupport of the order of 


9 ſeſſions, 


the law 
| rated, 
ieſtion, 


of ſeſ- 


gaiuſt a 
a poor 
lothicr, 
e many 
acturers 
wardens 
& of his 
the ſaid 
that he 
dge him 
order of 
feſſions, 


Poozꝛ. (Rate.) 


ſeſſions, it was argued as follows: This queſtion takes a 
different turn from any other that has been diſcuſſed. For 
it is ſtated, not as a caſe of landholders aggrieved by the 
omiſſion of a ſet of men rateable, as they conceive, in re- 
ſpect of their perſonal property; but as a complaint by a 
tradeſman upon his being rated to the poor for his viſible 
ſock in trade within the pariſh: And this is the ſhape in 
which lord Mansfield ſaid in the Witney caſe, ſuch a queſtion 
ouzht to come on: Not, as 2 general queſtion, Whether 
flock in trade be rateable or not? but, as a particular one 
made by an individual, Whether he is bound to contribute 
to the poor rates in reſpect of the ſtock in trade which he 
poſlefles in the pariſh of Bradford? The whole queſtion 
therefore depends upon the conſtruction of the ſtatute of 
43 Eliz. Before the ſaid ſtatute, the directions of the 
ſeveral ſtatutes relating to the relief of the poor were gene- 
rally, that all the inhabitants, according to their reſpective 
properties, ſhould contribute. The ſaid ſtatute of the 
43 Eliz. makes a diſtinction, charging firſt every inhabitant, 
and then every occupier of houſes or lands within the pariſh. 
Other ſubſequent ſtatutes, as for inſtance thoſe relating 
to the repairs of highways from time to time, enacted that 
aſſeſſments ſhould be made for thoſe purpoſes upon all and 
every the inhabitants owners and occupiers of lands and 
tenements, and alſo of any perſonal eftate uſually rateable to 
the pcor. As to the inconvenience that may be ſuppoſed 
would attend the rating of perſonalty, ſtock in trade in 


ſome reſpects is rated to the land tax, as appears from the 


caſe of Witney. But if the law authoriſes the tax, a diffi- 
culty in the mode of levying it can be no objection. Be- 
lides, that the tax is now actually raiſed in many places in 
this kingdom, in Lynne, Nerwich, Frane, Trowbridge, 
Warminſter, Bewdley, Blandford, and in many pariſhes of 
Londen, and in particular that of J/hitechapel. And in the 
ancient ſubſidies, unto which the land tax ſucceeded, per- 
ſonal eſtate was always rated. Lord Mansfield ſtopped 
the counſel in the argument for the defendant, by aſking, 
What uſage heretofore had been in this place with reſpect 
to rating ftock in trade? Unto which it was anſwered, 
That the uſage was waived, and that the counſel at the 
ſeſſions had agreed to bring the general queſtion before the 
court, Lord Mansfield ſaid they had no right to do lo; 
and thought it ought to be ſent back to the ſeſſions to ſtate 
the uſage. That the aforeſaid highway acts referred to 
perſonal eſtate 20 i rateable to the poor, — Afterwards, 
the caſe being ſent back, and the ſeſſions returning, that 
it had been the uſage heretofore in the pariſh of Bradford 
to rate perſons for their flock in trade, the court ordered 
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the rate to ſtand, and the rule for quaſhing it to be di. 


charged, Cowper. 613. 
H. 7 G. 3. X. and the inhabitants of Shalfleet. She. 


rington's caſe. The queſtion was, Whether an officer of 
the ſalt office is liable to be rated in reſpect of his ſalary ?— 
It was argued, in behalf of the officer, that he is not liable: 
That aſſeſſments for relief of the poor muſt be made ac. 
cording to the perſon's viſible ability within the town or 
place where he inhabits ; and without having regard to any 
other eſtate which he hath in any other town or place : That 
this is a tax upon the profits of the man's daily labour, — 
On the other hand, it was inſiſted, that he is rateable for 
his ſalary within the words as well as meaning of the ſta. 
tute, which have been always conſtrued with favour and 
latitude: That it is reaſonable, where perſons derive a be- 
nefit from the pariſh, that they ſhould ſubmit to the bur. 
dens of it: That if the officer becomes chargeable, the 
pariſh muſt maintain him : That every man is, for every ſort 


of perſonal property which hath a certain produce, rateable 


to the relief of the poor in the pariſh where he lives : That 
this is a fixed, certain, permanent produce, as to the 
value; it is no otherwiſe caſual or contingent, than in 


reſpect of the man's continuance in his office; if he ceaſes 


to be in office, he will ceaſe to be taxed: That theſe 
ſalaries have been thought to be fit objects of taxation 
to the land tax; and there is much ſtronger reaſon why 


they ſhould be fo to the poor; they are expreſsly named in 


the land tax acts, which ſhews that they are fit objects of tax- 


ation in general. By the court: This ſpecies of property is 


not mentioned in the act; nor has it any analogy to thoſe ſorts 
of property that are mentioned therein. The whole ſcope 
of the argument for the taxation is foreign to the queſtion ; 
namely, that a man may be rated in his pariſh for his per- 
ſonal eſtate, Now a man's perſonal eſtate is only what he 
is worth after payment of all his debts; which cannot 
eaſily appear, ſo as to be rated. But that is not the queſtion 
here, He is here rated for this ſpecific property, as lying in 
the pariſh which he ought not to have been. And we are 
all of opinion, that this is not ſuch a ſpecies of property as 
can be rated to the relief of the poor, as perſonal eſtate 
within the pariſh. Bur. Mansf. 2011. 


On a motion to confirm a tax laid by the juſtices on the 
toll of a corporation, Holt chief juſtice ſaid, That on a 
reference to him by both parties, he was of opinion, that 
the toll was not exempted, but chargeable, tho” part of it 
was to maintain the mayor, 3 Keb. 540. 
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M. 12 G. 3. K. and Rebow. The queſtion was, whe- 
ther the tolls of a l:ght-houſe were rateable to the poor. In 
ſupport of the rate, it was urged, that if a maſter puts a 
ſervant into a light-houſe, he certainly gains a ſettlement : 
That in the preſent caſe, the light-houſe was actually 
uſed as a dwelling-houſe; that the annual profit is the 
meaſure of the value; and if over-rated, the ſeſſions can 
relieve, — On the other hand, it was objected, that the 
houſe only is rateable, and not the tolls; that here they 
have rated a ſmall building of no value but as a light-houſe, 
and ſcarce ten yards of land, as bringing in 14001 a year: 
That the toll is collected of ſhips paſſing by, not coming 
in: That there are about twelve ſuch light-houſes in the 
kingdom, and that none of them before this inſtance have 
ever been attempted to be rated in reÞect of the tolls there- 
of, After having taken time to conſider, lord Mansfeld 
delivercd the reſolution of the court : We are all of opinion, 
that the tolls, being raiſed from veſlels from different parts 
all over the kingdom, are not to be conſidered as local] 
related to the pariſh, and as ſuch are not chargeable to the 
poor rate. Loft. 77. 

E. 17 G. 3. K. and the inhabitants of Cardington. This 
caſe came before the court upon a rule to ſhew cauſe, why 
an order of ſeſſions quaſhing a rate for relief of the poor of 
the pariſh of Cardington ſhould not be quaſhed as to the 
aſſeſſment upon Aſhley Palmer eſquire. The caſe ſpecially 
ſtated was, that A/blry Palmer eſquire is ſeiſed in fee of the 
right of navigation of that part of the river Ouſe, which 
lies between Erith in the county of Huntingdon, and the 
town of Bedford, and of all the tolls arifing for the carriage 
of coals and other goods upon that part of the navigation : 
That he hath power to erect ſluices and ſtaunches for the 
better keeping up the water and carrying on the ſaid na- 
vigation, and that tolls are paid for paſſing through every 
ſluice, and in a different rate for different ſluices: That 
one ſluice is erected in the pariſh of Cardington, at which 
the toll is 3 d a chaldron or load weight: That Mr. Pal- 
mer doth not reſide in the pariſh of Cardington, nor hath 
he any perſon reſident at that ſluice to receive the tolls; 
but that the tolls for that fluice are received at Barford 
or Eaton : That neither Mr. Palmer, nor any other ot the 
former proprietors of this navigation, were aſſeſſed to the 
poor rates for their ſluices or for the tolls or profits: But 
they have for many years been aſſeſſed to the land tax. — 
Againſt the rule, it was argued, that tolls and other year- 
ly profits being ſpecially charged in the land tax acts, and 
not in the act of 43 —_— a proof that the parliament did 
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not intend this ſpecies of property to be charged to the poor. 
Beſides, as Mr. Palmer does not reſide in the pariſh, nor 
is even the toll received in the pariſh ; if aſſeſſable at all 
it muſt be aſſeſſed where received, and not in the pariſh of 
Cardington. And to this purpoſe was cited the caſe of 
Rebow as directly in point, If any diſtinction could be 
made between the two caſes, it is, that the preſent is rather 
ſtronger than that; becauſe there two perſons were con- 
ſtantly reſident in the light-houſe, the tolls of which were 
the object of the rate. But here, neither Mr. Palmer, nor 
any body who could repreſent him, reſided in this pariſh, — 
In ſupport of the rule, it was contended, that this ſpecies 
of property, though not expreſsly within the words, was 
clearly within the — of the ſtatute of 43 Eliz, 
That there could be no difference between theſe tolls and 


thoſe of any other deſcription ; as the tolls of a market, or 


the like, which are clearly aſſeſſable to the poor, In the 
caſe of Rebow, inquiry was directed to be made as to the 


tolls of bridges; when it appeared, that Fulham bridge 


tolls are taxed at the rate of 5001 a year? Why not aſſeſs 
theſe tolls as well as them? As to the objection of (heir 
not being received within the pariſh, they might be receiv- 
ed there, if Mr. Palmer choſe; they are not neceſſarily 
payable elſewhere. But the material thing is, that they 
ariſe within the pariſh, The conſideration for which 
they are paid, is the paſſing thro' the ſluice within the 
pariſh ; and if a boat went no farther, the toll was to be 
equally payable. It is therefore compleatly due within 
the pariſh. The ground of the deciſion in Rebow's caſe 


Was, that the veſſels did not come within the pariſh, there, 


fore the tolls were not due there; but here, they ariſe and 
are due within the pariſh, The court ordered the caſe 
to ſtand over, that inquiry might be made as to the cuſtom 
of rating this deſcription of property in other places. In 
anſwer to the inquiries, it was returned on the part of the 
plaintiff, that out of 14 fluices, being the whole number 
erected upon this navigation, one only was rated to the 
poor; that the river Jui near Bury, the Northampton river, 
Larke, Oioſe, and Stower were none of them taxed, On 
behalf of the defendant it was tated, that the tolls at Mar- 
lb, Oxford, Reading, and ſeveral others on the river 
Thames, were all rated to the poor. — Upon the whole, 
the court was of opinion, that theſe tolls are rateable; 
and therefore directed the rule for quaſhing the order 
of ſeſſions to be made abſolute, and affirmed the rate. 
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$hillicame of the pariſhof Cheltenham in the county of Glou- 


teſter demiſed to William Miller eſquire of the ſame pariſh, 
certain lands containing about four acres, with buildings 
thereon, and a certain well of mineral water thereout ariſ- 
ing, called the Cheltenham Spa, at the yearly rent of 1001: 
'The lands and buildings thereon, independent of the well, 
are of the annual value of about 201. And the overſeers rated 
him to the poor as for an intire eſtate of 1001 a year. It was 
argued, that the mineral water is not an object of taxation. 
And the uſage with reſpect to other places in different 
parts of the kingdom was alledged, as at Matlock, Buxton, 
and Scarborough. None of theſe were ever rated, and the 
reaſon is, becauſe they are not a ſubject of taxation with- 
in the words or meaning of the ſtatute of 43 Elix.— By 
lord Mansfield : Nothing can be plainer than the preſent 
caſe. This is not a rate upon the profits of the well, but 
upon four acres of land let to the defendant at 1001 a 
year; and the value ariſes, partly from the buildings, and 
partly from the ſpring that produces the mineral water. 
Therefore, the profits of the ſpring are part of the produce 
of the land, In Worceſterſhire and Cheſhire, where there 
are falt ſprings, the rent of the land is increaſed conſider- 
ably on that account. So here, the conſideration of the 
well increaſes the rent. It is part of the produce of the 
land; and therefore, as ſuch, ought to be rated. Cowper. 
619. 


The overſeer of Stete Nayland in Suffelk made a rate, in 
which he charged the guit rents of ſeveral manors within 
the pariſh ; which rate the juſtices refuſed to ſign, becauſe 
the quit rents ought not to be taxed : Whereupon the over- 
ſeer, on application to the king's bench, obtained a rule to 
inforce the juſtices to ſign it; which was ſtrongly oppoſed, 
becauſe no inſtance could be given that ever the quit rents 
were charged: but the court ordered the rate to be ſigned, 
and a warrant to diſtrain; ſo that if any perſon thought 
himſelf aggrieved, he might bring an action upon the diſ- 
treſs, and the matter in law be brought in queſtion. Cartb. 
14 M. 3 Ja. 2. ; a : 

In another like caſe, Eyre J. ſaid, that a quit rent is not 
taxable to the poor, for the tax ought to be laid on the 
occupier : But Holt Ch. J. ſaid, it was otherwiſe ruled in 
the caſe of one Williams of Suffolk. Comb. 264. T. 6 /F. 

Finally, in the caſe of XK. and Vandewall, E. 33 C. 2. 
this point came fully to be conſidered. Samuel Vandewal! 
elquire, lord of the manor of Aldenham, was charged to the 


poor 
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poor rate, for the manor itſelf (excluſive of the demeſne 
lands), conſiſting, as was ſtated, of quit rents, fines for 
renewal of copyholds, and other caſual fruits and profits, 
the whole amounting to about 1301 a year; the ſaid 


Samuel Vandewall occupying nothing elſe in the pariſh, ' 


On appeal to the ſeſſions, the juſtices confirmed the rate, 
ſetting out this ſpecial caſe. The order being removed by 
certiorari, it was objected, that the lord was not an in. 
habitant, nor were the rents and profits of the manor rate. 
able under the ſtatute, being neither Jands, houſes, tithes, 
nor any of the things recounted in the ſtatute. — It was 
argued in ſupport of the rate, that theſe words were only 
put as examples; that the ſtatute hath not determined 
what ſpecies of property is or is not taxable, but that has 
been fixed by the reſolutions of the courts ; that perſonal 
eſtate is taxable, tho'ꝰ not mentioned in the ſtatute ; that the 
lord is an inhabitant in this reſpect, or if not, yet the 
ſtatute mentions, „inhabitants, parſons, vicars, and 
others; and the authorities were cited, where it is fa'd to 
have been determined, that tradeſmen are rateable for their 
ſtock in trade; that a toll of a market is taxable; that 
ground rents are taxable, and alſo quit rents.-- On the 
other hand, it was obſerved, that quit rents iſſue out of 
lands, which have already been fully rated in the hands 
of the occupier, and therefore are not liable to be rated 
again ; that caſual profits are of the ſame nature, they are 
part of the profits of the land, which hath already been 
fully rated; that it is impoſſible to be law, that ground 
rents are rateable, they are of the nature of all other re- 


ſerved rents on leaſes for years; that tolls (if rateable) are 


only ſo, becauſe not rated in any other ſhape ; that few 
mines are ever rated, though expreſsly named in the ſtatute, 
becauſe their profits are caſual; that if ground rents are 
rateable, this will equally extend to all other rents what- 
ever, which is a matter of the utmoſt importance. —By 
lord Mansfield : "The authorities that have been cited are 
only ſcraps and ſtrange ſtuff. And he delivered the re- 
ſolution of the court, that the rents and caſual profits of the 
manor are not rateable to the poor; which he ſaid was ſo 
clear, that there was no need to enter into reaſonings about 
it: And ſo far as appeared to'the court, ſuch rents and 
profits had never been attempted to be rated before ; and 
there is no colour for the attempt now, after more than a 
century and an half ſince the making of the act upon which 


it is grounded. Bur. Mansf. 991. Black. Rep. 212. 
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Of every occupier] 'T be farmer or occupier ſhall pay this 

tax, and no de landlord, who is never to be taxed for 
his rent; for then the landlord would pay twice. Dalt. 
165. 
* the reaſon why the occupier is to be ſo charged is, 
that the poor rate is not a charge upon the land, but upon 
the occupier in reſpect of the land. Fitz-Gib. 297. 
Caſe and Stephens. 

M. 11 G. Theed and Starkey. The leſſor covenants with 
the leſſee, to pay all taxes on the lands demiſed. The leſſee 
brought an action of covenant, and afligned for breach the 
not paying of the rates to church and poor. Upon demur- 
rer it was objected, that thoſe rates are perſonal charges, 
and not on the land: And for that reaſon the defendant 
had judgment. 8 Mod. 314. 

Occupier of lands, bouſes| E. 1 An. By Holt Ch. ]. 
Hoſpital lands are chargeable to the poor, as well as others; 
for no man, by appropriating his lands to an hoſpital, can 
diſcharge or exempt them from taxes to which they were 
ſubject before, and throw a greater burden upon his neigh- 
bours. 2 Salk. 527. 

But with reſpect to the hoſpital itſelf, it was determined, 
in the caſe of St. Luke's hoſpital for lunatics, M. 1 G. 3. 
that ſuch hoſpitals are exempted, excepting only thoſe 
parts of them which are inhabited by the officers belong- 
ing to the hoſpital, as the chaplain, phyſician, and the 
like, in Chelſea hoſpital; and theſe apartments are to be 
rated as ſingle tenements, of which the ſaid officers are the 
occupiers. The reaſon why the apartments of the ſick or 
mad perſons in the preſent caſe are not to be rated is, that 
there are no perſons who can be ſaid to be the occupiers of 
them, For it would be abſurd to call the poor objects 
ſo with reſpect to this purpoſe; and the leſſees of the ho- 
ſpital in truſt for the charitable purpoſes to which it is ap- 


occupiers. of it; nor, laſtly, can the ſervants of the hoſpital, 
who attend there for their livelihood : And no other per- 
ſons (ſaid lord Mansfield) can with any ſhadow of reaſon 
be conſidered as the occupiers thereof, Bur, Mansf. 1053. 
Black. Rep. 249. 

T. 9 G. 3. *. and the inhabitants of St. Bartholemew's 
the Leſs. The mayor and commonalty of the city of London, 
governors of St. Bartholemew's hoſpital, pulled down ſeveral 
old houſes belonging to the hoſpital, the tenants whereof 
had been uſually aſſeſſed to the poor rate, and on the ſite 
of the ſaid ancient houſes erected ſeveral piles of building 
for the uſe of the ſaid hoſpital, and incloſed an area within 


the 


plied, cannot with any propriety be conſidered - as the 
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the fame for the benefit of the patients. The pariſh officers 
aſſeſſed the mayor and commonalty to the poor rate in 
reſpect of the premiſſes. The queſtion was, Whether the 
governors of the hoſpital are rateable to the poor in reſpect 
of the buildings and area above mentioned? - By lord Mans. 
field: The poor rate muſt be charged upon the occupiers, 
In the. caſe of St. Luke's hoſpital, and of Chelſea hoſpital, 
the officers were rated as occupiers. The corporation are 
not in fact occupiers : The poor are occupiers, but they 
are not rateable: The general rule muſt be followed: 
That rule is, That you muſt find an occupier to be rated. 
The poor people cannot be rated at all. The ſeryants 
cannot be rated as occupiers, nor can the corporation be 
charged as occupiers. Burr. Mansf. 2435. 

T. 14 G. 3. K. and Gardner. The maſter and fellows 
of Catharine Hall in Cambridge purchaſed ſeveral houſes in 
the pariſh of St, Botolph, and pulled them down, and 
amongſt other particulars converted part of the ground on 
which the ſaid houſes had ſtood into an area, and planted 
the ſame with trees for ornament. The pariſh aſſeſſed 
them for the ſame to the poor rate. The queſtion was, 
Whether the maſter and fellows, being a body corporate, 
are liable to be rated? In ſupport of the rate it was ar- 
gued, that corporations having lands may be rated, and 
are to be conſidered as inhabitants in reſpect of ſuch lands, 
Lord Cole (2 Int. 7503.) in his expoſition of the ſtatute of 
22 H. 8. c. 5. for the repair of bridges, commenting upon 
the word inhabitants, with reſpect to what perſons are in- 
cluded under.that deſcription, fays, every corporation and 


* 


body politic having lands which they poſſeſs and have in 


their own hands, are inhabitants within the purview of the 
ſaid ſtatute. And in the caſe of Thursfield and Jones 
(1 Jones. 187.) the court held, that the maſter and wardens 
of the company of wax-chandlers were chargeable to the 
repairs of the church in reſpect of their corporate lands, 
And no reafon can be given why they are not equally ſo 
under the ſtatute of 43 Elix. for the relief of the poor. —— 
Againſt the rate, it was inſiſted, that corporations are not 
rateable, becaule the remedy of impriſonment, upon failure 
of diſtreſs, is impoſſible; and the remedy by diſtreſs alone 
is inadequate. The caſe of St. Luke's hoſpital ſhews, that 
nothing can be rated which doth not yield a profit. The 
advantages gained by this area are juſt like thoſe which are 
gained by St. Bartholomew's hoſpital by their area. But 
with regard to the profit accruing from it, the ſubject mat- 
ter excludes the poſſibility of rating it: for nothing is 
more apparent, than that where property is the ſubject of a 
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rate, the value of it muſt be certain, becauſe the meaſure 
of the profit is the meaſure of the rate, But here, nothing 
is or can be received, and therefore there can be nothing 
to pay, — By lord Mansfield : The queſtion is, Whether 

in law a corporation may be conſidered as occupiers or in- 

zabitants? By the ſtatute of Eliz. all lands and all real 

property are rateable to the poor ; and muſt have occupiers 

and inhabitants, 1n reſpect of taxation : therefore if a man 

has no tenant, and is ſeiſed of lands in fee, he is ſaid to 

occupy them himſelf, or by his bailiff or agent. No caſe 

hath been inſtanced to ſhew, that a corporation is exempted 

from this tax; and I can find no authority in law which 

ſays they cannot be rated. And the authorities which 

have been cited tend to prove, that corporations are rate- 

able both as inhabitants and as occupiers; if they are liable 

in reſpect of the repairs of bridges and of churches, they 
are equally ſo by the ſtatute of Elizabeth in reſpect of the 
poor. As to the other objection, that this area yields no 
profit, and therefore ought not to be rated, the anſwer 
is, that the value is in the judgment of the aſſeſſors; and 
if the college think themſelves over-rated, they have their 
remedy by appeal. —— Mr. juſtice Aion: I have no idea 
but that the corporation may be occupiers ; and as to the 
remedy of levying a duty upon a corporation, the books all 
agree that it can be levicd, tho' they differ in the mode. 
Sheppard in his treatiſe upon corporations ſays, If a ſum 
of money be to be levied upon a corporation, it may be 
« levied upon the mayor or chief magiſtrate, or upon any 
« perſon being a member of the corporation,” But in 
the caſe of the city of Lenden concerning the duty of 
water-bailage (1 Ventr. 351.) is different, and is thus, 
Note, it was ſaid that for a duty or charge upon a cor- 
« poration, every particular member thereof is not liable ; 
e but proceſs ought to go in their public capacity.” And 
this is the right law. In the caſe of Thursfield and Jenes 
(Skin. 27.) the corporation were cited, not by their pro- 
per names, but in their politic capacity: and the court 
ſaid, „If the company had neither land nor goods, there 
* was no way to make them appear; but if they ſtood 
* out, they muſt lie by the heels in their natural capa- 
city.“ Therefore the idea that a corporation is not 
liable to be rated or amenable by proceſs in reſpe& of a 
rate is not well founded. Beſides, by the act of 17 G. 2. 
c. 38. the remedy of diſtreſs is extended beyond the parti- 
cular pariſn, into other precincts, and even into other 
counties. So that their property is anſwerable, tho' they 
cannot perſonally be puniſhed. —— "The other two juſtices 
- concurred, 
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concurred, that the maſter and fellows, as a corporation, 
were liable to be rated. Cowper. 79. 


Tithes] H. 4 G. K. and Turner. The defendant being 
aſſeſſed towards the poor rate for his tithes as vicar, ap- 
pealed to the ſeſſions, where he is abſolutely diſcharged. 
But by the court: As vicar he is chargeable by the 43 
El. and the ſeſſions hath only power to moderate, but 
not diſcharge. And the order of ſeſſions was quaſhed, 
Str. 77. 

And a parſon who lets to each pariſhioner his own 
tithes, is properly the occupier, and ought to be rated. 
16 Viner. 427. 

But if a parſon makes a leaſe of the tithes to one per- 
ſon, who afterwards lets the ſame to each pariſhioner, 
there the leſſee is the occupier, and ought to be taxed. 80 
if a man has a wood, or ſtanding corn, and ſells the ſame 
ſtanding ; the vendor is the occupier, and ſhall be taxed, 
8 Mod. 61. 

T. 8 G. K. and the inhabitants of Lambeth. The par: 
ſon lets his tithes to farm; and the farmer agrees with the 
tenant of the land, that in conſideration of his paying ſo 
much, he ſhall retain the tithe, and gather in the whole 
crop without dividing : and which of the two is chargeable 
to the poor rate, as occupier of the tithes, was the queſ- 
tion, And the ſeſſions diſcharge the leſſee of the parſon, 
and tax the tenant of the land. But by the court: The 
order muſt be quaſhed. The farmer of the tithes is prima 
facie liable to the poor rate, and therefore unleſs he can 


throw that charge over upon another, the tax muſt be made 


upon him. The tenant of the land in this cafe can never 
be ſaid to be the occupier of the tithes ; for he is either a 
perſon who buys the tithes, or elſe he is to be taken as 
only excuſed from paying any; and no body can ſay, but 
that though the parſon thinks fit to excuſe a pariſhioner, he 
will {till remain in point of law the occupier of the tithes. 
This agreement being only by parol, cannot enure as an 
under leaſe of a thing that lies only in grant. Suppoſe it 
was the caſe of underwoods, which are {old ſtanding, and 
the vendee grubs them up ; can it be imagined, that makes 
him the occupier ; or ſuppoſe the tenant ſells the whole 
crop ſtanding, will that make him leſs the occupier of the 
land? If it ſhould, it would be impoſſible for the officers 
of the pariſh to know whom to charge. Ve mutt teke 
this tenant of the land to be like any other buyer of the 
tithes, ſince he has no more title to them than any ſtranger 


_ whatſoever ; and when the parſon or his farmer receives a 
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ſum of money in lieu of tithe, that is in law a receipt of 
the tithe 3 with this only difference, that it is not tithe in 
kind. In the caſe of a compoſition (as this is) or a modus, 
it was never thought but that the parſon was chargeable as 
occupicr of the tithe : therefore there being no colour to 
charge the tenant of the land, the order of ſeſſions muſt be 
qualhed. Str. 525. 


Coal mines or ſaleable underwoods] That is, proportioning 
them to an annual benefit. Dalt. 165. 

In the caſe of the governor and company for ſmelting 
down lead, againſt Richardſon and others, M. 3 G. 3. a 
point was reſerved before Mr. juſtice Bathurſt at Carliſie 
aſſizes 1761, which was thus: The defendant had diſ- 
trained for the poor rate aſſeſſed on the occupiers of the 
lad mines lying in the pariſh of Alen; upon which the 
brought this action. The cale ſtates, that the plaintiffs 


were leſſees from Greenwich hoſpital ; that they worked the 


mine, but did not live in the pariſh of Aon; that the 
profits of the hoſpital that year amounted to 1900 l, but 
thoſe to the plaintiffs the leſſees were quite precarious 
and uncertain, and that ſome years they gained nothing; 
that no lead mines had ever been aſſeſſed, except in an in- 
ſtance or two ſince making this diſtreſs. ——By lord Mans- 
field chief juſtice : The queſtion is no more than this; 
Whether a leſſee of lead mines, whereon no rent is re- 
ſerved, other than a certain proportion of the ore to be 
raiſed, is rateable to the poor under the 43 Eliz. Now 
nothing can be clearer, than that theſe mines are not 
within the letter of the ſtatute ; for the legiſlature could 
never intend by the word coal mines to comprehend other 
ſpecies of mines. If they had meant to include them, 
they would either have enumerated them, or uſed the. ge- 
neral word ines. So that the expreſſion coal! mines ex- 
preſsly excludes mines of any other ſort, as much as if 
they had been excepted. And there was a very good 


ground of exempting them; as from the nature of work- 


ing them they are liable to more hazard and expence than 
coal mines are. And at that time, all copper, lead, and 
tin mines, in Derbyſhire, Cormwall, and Mendip in Somer- 
ſetſbire (which are the only counties where works of chat 
kind were then eſtabliſhed) were governed by particular 
laws ; whereby any ſtranger conforming to the ceremonies 
thereby required, was at liberty to work thoſe mines, witn- 
out any reward to the owner of the foil. And as all theſe 
undertakings were attended with infinite hazard and ex- 
pence, and often ruined the projectors ; it is no improbable 

conjecture, 


591 


592 


Pooꝛ. (Rate.) 


conjecture, that the legiſlature meant for this reaſon, and 
in order to encourage them to proceed in undertakings of 
this publick utility, to exempt them from any other burden 
or impoſition than thoſe that the miners law had impoſed, 
Indeed if a man has taken a leaſe of land, with privilege to 
dig for mines, he may be rated for the land : But that is 
not the preſent caſe. And where the legiſlature have no- 
impoſed a tax, this court cannot do it by conſtruction. 
For example, the fees of a phyſician or lawyer are not 
made liable by the act, and therefore cannot be rated, 
Upon the whole, as here might be a very good reaſon for 
not making theſe mines liable, which is fortified by uſage, 
and they are not within the letter of the act, I am clear 
they are not rateable, —— Mr. juſtice Deniſon was of the 
fame opinion. —- By Mr. juſtice Wilmot: There is a ma- 
terial difference between coals and other mineral works, 
Coals are eaſily found ; but a vaſt deal of time and money 
is often ſpent in diſcovering other mines. The legiſlature 


therefore conſidered, how dangerous it would be to dif. 


courage theſe kinds of adventurers, by ſubjecting them to 
a tax. Another thing which convinces me, that the legiſ- 
lature meant only to include coal mines is, that in the ſta- 
tute of 31 El. c. 7. concerning cottages, they have uſed 
the words coal mines and all other mineral works ; which 
plainly ſhews, they never underſtood that coal mines would 
comprehend other forts of mines. Burr. Mansf. 1341. 
Black. Rep. 349. 

E. 16 G. 3. Rowls and Gells, The plaintiff Rawls was 
leſiee under the crown of all lead mines with their appurte- 
nances, within the ſoak and wapentake of JW/rkſworth, 
with the lat and cope within the ſaid ſoak and wapentake, 
and was aſſeſſed for the ſame, as for an eſtate of 5001 a 
year. The duty of lot payable to the plaintiff, as leſſee of 
the crown, is the thirteenth diſh or meaſure of lead ore, 
got, «drefled, and made merchantable at all the lead mines 
within the ſaid ſoak or wapentake ; and cope is, fixpence 
for every load or nine diſhes of lead ore raifed at ſuch 
mines. Theſe duties are paid to and received by the 
plaintiff, without any riſk or expence in working the 
mines, and in that year wherein they were aſſeſſed amount- 
ed to the clear ſum of 5001, but they are uncertain, and 
vary every year. It was argued, that this ſpecies of pro- 
perty is not aſſeſſable to the poor; and for this were cited 
the caſes of the Governor and company for ſmelting lead 
againſt Richardſon, and of K. and Vandetvall. Unto which 
it was anſwered, that both the caſes are diſtinguiſhable 


from the preſent, In K. and Vandewall, the court g's 
the 


V W ³ Z ² ² 0 ß ²˙ m m ]Ü—ͥvw.: . . f ß ¼ My HR we Tw we 7F= my” YT» Www wy Try XXX Hom ' ®» Gar 


„ and 
gs of 
urden 
Doſed, 
ge to 
hat is 
e not 
ion, 
e not 
rated, 
n for 
uſage, 
Clear 
of the 
2 ma- 
70rks, 
noney 
lature 
o dif. 
em to 
legiſ 
e ſta- 
> uſed 
which 
would 


1341. 


ls was 
purte- 
worth, 
ntake, 
500] a 
flee of 
ad ore, 
mines 
x pence 
t ſuch 
by the 
ng the 
nount- 
n, and 
of pro- 
e 7 
no le 
which 
11ſhable 
rt held 
the 


Pooꝛ. (Rate) 


the quit- rents of a manor were not aſſeſſable; but the 

round of the deciſion was, that the land itſelf was before 
aſſeſſed ; and therefore if the lord were liable, it would be 
a double aſſeſſment. In the other caſe, the mine itſelf was 
aſſeſſed, which could not be, on account of the great un- 
certainty and hazard attending the adventure, But here, 
the mine itſelf is not aſſeſſed, nor are the miners in any 
reſpect affected: But it is the ſhare of profit accruing to 
the lord, which is rated as incident to and in reſpect of the 
ſoil, and by way of recompence for the injury done to the 
ſoil. —— Lord Mansfield delivered the reſolution of the 
court: The poor rate is not a tax on the land, but a per- 
ſonal charge by reaſon of the annual profits which the leſſee 
of the crown receives out of the land, and which is not 
charged at all before to the poor. In general, the farmer 
or occupier of land, and not the landlord, is liable to this 
tax, For it ariſes by reafon of the land in the pariſh, and 
the landlord is never aſſęſſed for his rent, becauſe that would 
be a double aſſeſſment, as his leſſee had paid before. Lead 
mines are not within the ſtatute of 43 Elix. They are in 
themſelves uncertain, and may prove unſucceſsful to the 
adventurers. Taxes therefore upon the adventurers would 
be hard, and they are therefore excuſed, But he, who in 
caſe they do prove of value, receives a ſtipulated beneht 
from the profits or value of them, is not excuſable on the 
ſame ground; and therefore is expreſsly charged to the 
land-tax, as that falls upon the landlord. He is alike 
liable to the poor rate for his viſible real property in the 
pariſh ; tho* where the poor tax is a charge on the leſſee, 
the landlord doth not pay in reſpect of his rent. Where 
the adventurer or leilze of the mine pays nothing, it is no 
double tax in any light; becauſe the lord pays, not for 
that, which the leſſee or adventurer is excufed from paying 
for; but the lord pays for his own. It is not a mere ca- 
ſual profit, but an annual revenue, if any; and very dif- 
ferent from the caſual proſits of a manor, which are not 
annual; for there may be none for years. But if the mine 
produces profit to the miner, the lord's ſhare is certain, 
annual, and an annual rent is paid for it conſtantly. The 
miner is obliged to pay certain proportions to the owner 
of the land. What reaſon then is chere to exempt theſe 
proportionable revenues? It makes no difference to the 
adventurer; it doth not prejudice or benefit him. But as 
ſuch obligatory payment is in reſpect of the land, the land- 
owner ought not to receive it clearer or neater than any 
other part of his eſtate, when he is at no trouble, expence, 


or poſlible riſk, "Therefore we are all of opinion, that 
Vor. III. P P the 


393 


Pooz. (Rate.) 


| the plaintiff is liable to be rated for this property. Cooper. 
451. 


In the ſaid pariſh] A man having lands in other pariſhes 61 
than where he lives, the ſame being in leaſe or not in br 
leaſe, he is to be taxed in the pariſh where he lives, ac- 
cording to his viſible eſtate there, and not for his lands or in 
rent in another pariſn. Dalt. 165. 

For the taxation ought to be made upon the inhabitants k 
and occupiers of lands within the pariſh, according to tho 
viſible eſtates and poſſeſſions, real and perſonal, which they £0 
have and enjoy within the pariſh, without regard to any th 


eſtate which they have elſewhere. 2 Bulſir. 354. 

And by the 17 G. 2. c. 37. Where there ſhall be any 
diſpute in what pariſh or place improved waſtes, and drain- 
ed and improved marſh lands lie, and ought to be rated; 


the occupiers of ſuch lands, or houſes built thereon, tithes of 
ariſing therefrom, mines therein, and ſaleable underwoods, de 
ſhall be rated to the relief of the poor, and to all other pa- th 
riſh rates, within ſuch pariſh and place which lies neareſt be 


to ſuch lands ; and if on application to the officers of ſuch 
pariſh or place to have the ſame aſſeſſed, any diſpute ſhall 
ariſe, the juſtices at the next ſeſſions after ſuch applica- 
tion made, and after notice given to the officers of the ſe- 
veral parifhes and places adjoining to ſuch lands, and to 
all others intereſted therein, may hear and determine the 
fame on the appeal of any perſon intereſted, and may cauſe 
the ſame to be equally aſſeſſed, whoſe determination there- 
in ſhall be final. But this ſhall not determine the boun- 
daries of any pariſh or place, other than for the purpoſe 
of rating ſuch lands to the relief of the poor, and other 
parochial.rates. /. 1, 2. 
The form of the rate may be to the following effect. 
N aſſeſſment for the neceſſary relief of the poor, and fir 
the other purpoſes in the ſeveral acts of parliament men- 
tioned relating to the poor, for the pariſh of in the 
county of made and aſſeſſed the day o 
being the firſt rate at fixpence in the pound for the preſent 


ear —— 


8 
A. B. — — 8 
C. D. — ne 00. 
E. F. — % 
And ſo forth. 
Aſſeſſors, 5 4 : Churchwardens, 
: 12 1 { Overſeers of the poor. 
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(Rate.) 


Pooꝛ. 


fendants were juſtices of the peace for St. Ives in Corn- 
wall, and had evaded the ſigning of a poor rate, in obe- 
dience to a writ of mandamus, by keeping out of the way, 
ſo as not to be ſerved with the writ ; and an attachment 
was granted for the contempt. Black, Rep. 637. 

3. The 


2. By Pp 2 


per, 2. By the aforeſaid ſtatute of the 43 El. the ſaid rate Allowance of 
and taxation ſhall be made, with the conſent of two juſtices, ine rate by the 
iſhes ene tobereof is of the quorum, dwelling in or near the pariſh 
t in or diviſion. ſ. 1. 
ac- And this conſent is uſually given, by the juſtices ſign- 
Js or ing the ſame, with their allowance thereupon, thus: 
tants E two of his majeſty's juſtices of the peace in and for i 
) the the ſaid county, one wheresf is of the quorum, do 
they conſent unto and allow of this aſſeſſment : Witneſs our hands 0 
any the = day of ——— "i 
1 | 
a any K. P. it 
—_ ; But this conſent is to be underſtood of two juſtices out ö 
tiches of ſeſſions; for the ſeſſions have no original power to or- Fl 
ooch, der an aſſeſſment to be made, but only if it come before i 
r pa- them by way of appeal: ſor in ſuch caſe the party would ih 
eareſt be deprived of the benefit of appealing. L. Raym. 798. 1 
' fark And if the juſtices refuſe to ſign and allow the rate, "gl 
ſhall the court of king's bench will grant a mandamus to com- 1 
plica- pel them. i 
he fo. M. 7 G. K. and the juſtices of Dorcheſter. A manda- Wit 
40 mus iſlued to the juſtices to ſign a poor rate made by the 4s 
e the churchwardens and overſeers. Before the return a mo- 1 
8 tion was made to ſuperſede it, for ſeveral objections to the bl 
there. fairneſs of the rate ; and that this would be ſpeedier and 1 
den better for the poor, than to reſerve the debate of them + 
urpoſe for a formal return, But by the court: The two juſtices ö il 
* are neceſſary to ſign the rate only by way of form; for it 1 
is the churchwardens and overſeers that have the power of i 
g. making it; and whether it be a fair rate or not, is proper Wi. 
1 fir for the juriſdiction of the ſeſſions, and was never in- i 
: þ g tended for our examination. The ſuperſedeas being denied, 1 
5 F the juſtices returned, that they could not allow the rate, a : 
W it not being a juſt and proper rate: and the court having 9 
| before given their opinion of this upon the motion, the 44 
preſent . * Y Ut 
reſented this uſage ſo far, that they quaſhed the return, 1 
1 and ordered an attachment againſt the juſtices, who there- i 
I upon 8 and returned that they had allowed the n 
rate, tr. . 1 
? 7. 7 G. 3. X againſt Edwards and Symonds. The de- 1 
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3. The churchwardens and overſeers ſhall cauſe publick n- 
tice to be given in the church, of every rate for relief of the 
poor, allowed by the juſtices, the next Sunday after fuch ally. 
ance ; and no rate ſball be reputed ſufficient to be collected, till 
after ſuch notice given. 17 G. 2. c. 3. 1.1. 

4. And they ſhall permit any inhabitant to inſpeft ſuch rats 
at all ſeaſonable times, paying 15; and ſhall give copies on di- 


mand, being paid 6 d for every 24 names. 17 G. 2. c. 3. 


Appeal againft 
the rate. 


( 


After appeal, 
rates to be en- 
tred in a book. 


{.2: 

And if any churchwarden or overſeer ſhall not permit any 
rhavitant io inſpect, or refuſe to give copies as aforeſaid, he 
Wall forſeit 201 to the party grieved. ſ. 3. 

5. If any perſon ſhall be aggrieved by any aſſeſſment, ir 

| have any material objeftion to any pany being put in er 
liſt out of ſuch aſſeſſment, or to the ſum charged on any perſm 
er perſons therein; he may, giving reaſonable notice to th: 
churchwardens er overſcers, appeal to the next ſeſſions for the 
county, riding, diviſion, corporation, or franchiſe ; but if rea- 
ſonable notice be not given, then they ſhall adjaurn the appeal 
to the next quarter ſeſſions after. 17 G. 2. c. 38. |. 4. 

90 that in this caſe, in a town corporate, the ap- 
peal mult be to the corporation juſtices. Whereas, in the 
caſe of an order of removal of a pauper from a town cor- 
porate, the appeal muſt be to the ſeſſions of the county. 

And on all appeals from rates, the juſtices ſhall amend tht 
ſame, in 2 manner only as ſhall be neceſſary for giving re- 
lief, without altering ſuch rates, with reſpect to other perſans 
mentioned in the ſume; but if upon an appeal from the while 
rate, it ſhall be found neceſſary to ſet aſide the ſame, then they 
Hall order a new rate to be made. id. ſ. 6. | 

And the court may award cofts to either party as in caſei 
of ſeitlement by the 8 & g WW. id. ſ. 4. 

Which ſhall be recovered, according to the ſaid ſtatute, 
by indictment, if the party lives within the juriſdiction of 
the juſtices ; otherwiſe, by diſtreſs, or commitment where 
no diſtreſs is to be had. 

6. True copies of the rate ſhall be entred in a book, by the 
churchwardens and overſeers, within 14. days after all appeals 
from ſuch rates are determined; and they ſhall atteft the ſame, 
by putting their names thereto ; and all ſuch books fhall be kept 
by the churchwardens and overſeers for the time being, wheret! 
all perſons liable to be aſſeſſed may freely reſort, and ſhall be 
delivered over from time to time, to the new churchwardens and 
over ſeers, as ſoon as they enter into their offices, to be preſerved 
and troduced at the ſeſſions when any appeal is to be heard. 
17 G. 2. c. 38. 1, 13. 
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7. It Hall be lawful as well for the preſent as ſubſequent Rate to be levied - 


597 


eurchwardens and overſeers, or any of them, by warrant from by diſtreſs, 


any two ſuch juſtices, one whereof is ef the quorum, to levy the 
fad ſums, and all arrearages, of every one that ſhall reſuſe to 
cmtribute according as they ſhall be aſſeſſed, by diſtreſs and ſale. 
43 Hl. c. 2. . 4. 

And by the 17 G. 2. c. 38. The gecdt of any ferſon aſ- 


fefed and refuſing to pay, may be levied by warrant of diſtreſs, 


in any part of the county ; and if ſuſſicient diſtreſs cannot be 
bund within the county, on cath made thereaf before a juſtice, 
of any ether county (which cath ſhall be certified in the war- 
rant) the gods may be levied in ſuch other county or precinct, 
ly virtue of fuch warrant and certificate; and if any perſon 


ſhall be aggrieved by ſuch diftreſs, he may appeal to the next 


ſeſſions for the county or precintt where the aſſeſſment was made. 
7 

But by Holt Ch. J. in the caſe of Tracy and Talbot, T. 
34n. The rate cannot be diftrained for by virtue of a 
gencral warrant made before the rate; but there ought to 
be a ſpecial warrant on purpoſe. 2 Salk. 5 32. That is to 
ſay, the non-feaſance of the party ſhall not be left to the 
judgment of the officer, who may out of private reſent- 
ment ſell his neighbour's goods without ſufficient caule ; 
but oath of the refuſal mutt be made before the juſtices. 
And it is reaſonable that the party ſhould be heard in his 
defence ; for he may ſhew cauſe variouſly why a diſtreſs 
ſhould not be granted; as, that the rate was not regularly 
allowed, or was not publiſhed in the church, or that he 
had given notice of appeal, or that no demand or refuſal 
had been made, and the like, 


The form of the ſummons in which caſe may be this: 


elend. To A. O. of the pariſh of — in the 


ſaid county, yeoman. 


E whoſe names are hereunto ſet and feals affixed, two 

of his majeſty's juſtices of the peace in and for the ſaid 
county, one whereof is of the quorum, do hereby ſummon you 
perſonally to appear before us at the houſe of —— in 
in the ſaid county, on the —- day of at the 
bour of in the forenoon of the ſame day, to ſhew cauſe why 
you refuſe to pay the rate or aſſeſſment made for the relief of 
the poor of the ſaid pariſh for this preſent year ; otherwiſe we 
Hall proceed as if you had appeared. Given under our hands 
and ſeals the —— day of in the year of our Lord 
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And then the warrant of diſtreſs thereupon may 
be thus: 


To the churchwardens and overſeers of 
Weſtmorland. the poor of the pariſh of in the 
ſaid county. 


VR HEREAS in and by a rate and aſſeſſment mad, 
aſſeſſed, allowed, and publiſhed, according t1 the 


Ratutes in that caſe made and provided, A. O. an inhabitant 
and occupier of an houſe in the faid pariſh of was duly 
rated and aſſeſſed for and towards the neceſſary relief if the 
poor of the ſaid pariſh for this jr. ſent year the ſum of 3 5. And 
whereas it duly appeareth unto us, two of his majeſty's juſtices 
of the peace in and fer the ſrid county, one wheresf is of the 
quorum, as well upon the cath of O. P. overſeer of the poor of 
the ſaid pariſh, as otherwiſe, that the ſaid ſum of 3s hath becu 
awfully demanded of the ſaid A. O. and that the ſaid A. O. 
hath refuſed and doth refuſe to pay the ſame ; And whereas the 
ſaid A. O. having appeared before us in purſuance of cur ſum- 
mons for that purpoſe, hath not ſhewed to us any +. rx cauſe 
zohy the ſame ſhould not be paid: [Or, And whereas it hath 
been duly proved to us upon cath, that the ſaid A. O. hath 
been duly ſummoned to appear before us the ſuid juſtices, to ſhe 
cauſe why the ſame ſbould not be paid, but he the ſaid A. O. 
hath neglected to appear according to ſuch ſummons ; and hath 
not ſhewed to us any ſufficient cauſe why the ſame ſhould not be 
paid: 5 are therefore to require you forthwith to make 
. diftreſs of the goods and chattels of him the ſaid A. O. And if 
within the ſpace of [four ] days next after ſuch diſtreſs by yau 
taken, the jaid ſum, together with reaſonable charges of taking 
and teeping the ſaid diſtreſs, ſhall not be paid, that then you d. 
fell the ſaid goods and chattels ſo by you diſirained, and cut of 
the money ariſing by ſuch ſale, that you detain the ſaid ſum of — 
and alſo your reaſonable charges of taking, keeping, and ſelling 
the ſaid diftreſs : rendering to him the ſaid A. O. the sverplus 
on demand. And if no ſuch diſtreſs can be made, that then 
you certify the fame unto us, to the end that ſuch further 
proceedings may be had therein, as to law doth appertain. 
Given under our hands and ſeals this day f 


And where any diſtreſs ſhall be made, for money juſtly 
due for relief of the poor, the diſtreſs itſelf ſhall not be 
deemed unlawful, nor the parties making it be deemed 
treſpaſlers, for any defect or want of form in the warrant 
for the appointment of overſeers, or in the rate, or 7 
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the warrant of diſtreſs thereupon ; nor ſhall the parties 
diſtraining be deemed treſpaſſers ab initio, on account of 
any irregularity, which ſhall be afterwards done by the 
parties diſtraining; but the party aggrieved by ſuch 
irregularity, may recover full ſatisfaction for the ſpecial 
damage, and no more, in an action of treſpaſs, or on 
the caſe, But where the plaintiff ſhall recover in ſuch 
action, he ſhall be paid his full coſts. But no plaintiff 
ſhall recover in any action, for any ſuch irregularity, 
if tender of amends hath been made by the party diſtrain- 
ing, before ſuch action brought. 17 C. 2. c. 38. / B, 9, 


10. f 
8. In defect of ſuch diſtreſs, it ſhall be Iawful for two ſuch Commitment for 
juſtices to commit ſuch perſon to the common gaol, there to remain n 92 
without bail or mainprize, until payment of the ſame. 43 El. 
82. . 4 
And if any perſon ſhall neglect to pay to ſuch overſeers, the Arrears to be le- 
Gain; a Yo 21 levy the —— 2 ball nay — 8 
their predeceſſors the ſame which are allowed to be due to them ſeers. 
in their accounts. 17 G. 2. c. 38. ſ. 11. 
In caſe a perſon charged ſhall die before payment 
(which is a thing that muſt needs very frequently hap- 
pen), it hath been doubted how far the deceaſed's goods 
in the hands of the executor or adminiſtrator are liable 
to anſwer the ſame. As in the caſe of Stephens againſt 
Evans and others, E. 1. G. 3. William Veſey was aſſeſſed 
to the poor rate, and died inteſtate. Adminiſtration of 
his goods was granted to John Stephens the plaintiff. After 
which, two juſtices executed a warrant, in which warrang 
the ſaid afleilment was recited, and in the ſaid warrant 
it was alſo recited that it appeared to the juſtices on 
the oath of the late overſeer, that the ſum aſſeſſed had 
been demanded of the ſaid William Veſey, and (ſince his 
deceaſe) of his widow and repreſentative Suſanna Veſey, 
and that they refuſed to pay the ſame; therefore the 
juſtices require the officer to diſtrain the goods and 
chattels of the late William Feſey. An action of trover 
was brought by Stephens the adminiſtrator, and a ſpecial 
caſe was ſtated for the opinion of the court; and the queſ- 
tion as ſtated was, Whether the diſtraining and oath r, 
ſelling the cattle which were the goods of William Veſey, 
in the hands of the plaintiff his adminiſtrator, by virtue 
of the ſaid warrant, was lawful, or -not.—Mr. Norton, 
on behalf of the plaintiff, argued that it was not lawful, 
and that an action of trover is maintainable againſt the 
pariſh officers for taking them. And he made three 
objections ; 1. It was a bad rate; being made to reimburſe 
| Pp 4 an 
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an overſeer, for the overſeer was not obliged to advance 
the money without a previous rate; and he may reimburſe 
himſelf out of the next, made in his own time: And 
it was made for half a year, whereas it ought not to 
have been for longer than a month. 2. Here was no 
refuſal by the repreſentative to pay the money. And 
there can be no Ciftreſs, without a previous demand and 
refuſal, 1 he refuſal was made by Veſey who is dead; 
and by the widew, who was not in fact, tho? ſhe is in 


i 


the warrant flated to be, his repreſentative. 3. Suppo- 


ſing the rate and warrait to be good; yet the goods of 
Veſey are not diſtrainable, in the hands of his perſonal re- 
prelentative, for a rate made upon Feſc:y himſelf. There 
is no inſtance of it, nor any caſe to iuppert this; there- 
fore it ought not to be ſupported. Nor is there any 
neceſſity for it; for the poor cannot ſuffer by the non- 
payment of this money; there are other proviſions for 
raiſing the money. This is à caſus emſſus. The ads of 
parliament give no ſuch power to the juſtices, as to grant 
ſuch a warrant ; and nothing can be intended in favour 
of their juriſdiction, It is not the thing that is rated, 
but only the perſon, the occupier; and the ſtatute gives 
the means of compelling it. The refuſal to contribute 
according to the afleſſinent is treated as an offence, and 
the effender is to be ſent to gaol. But the executor ot 
adminiſtrator is not an offender, It is a perſonal charge. 
An overſcer could not bring an action ſor it, even againſt 
the perſon charged, He muſt purſue the particular re- 
medy appointed by the act. And if ſo, the court will 
never extend the remedy,” againſt a repreſentative, If an 
adminiſtrator ſhould pay this rent, he might be guilty of 
a devaſicriit, And the compulſion by diſtreſs will not 
alter the caſe, or be an excufe for a devaſtavit. —— 
Mr. Bijh:5, on the other fide, for the juſtices and pariſh 
officers : The court will not now enter into any objection 
to the rate. The only queſtions therefore are, as to the 
warrant, and as to the aſſets being diſtrainable in the 
hands of the repreſentative. As to the demand of the mo- 
ney upon Veſcy himtelf, it was made upon him, and is fo 
ſtated. And as to the demand upon the repreſentative, 
the end and intention of this ſpecial caſe was to ſettie the 
material point, the real queſtion, Whether the goods of 
the perſon rated are or are not diſtrainable in the hands of 
the repreſentätive. The practice is on our fide, «that 
they are. It is no anſwer to ſay that other people are 
liable to pay, if the perſon rated does not: The queſtion 
is, Whether the repreſentative of the perſon rated is ot 

* 15 


— 


3 JJ m5 ¶⅛ bu. ù I or FF TW... 


ative, 
je the 
xds of 
nds of 
, » that 
le are 
eftion 
is or 

15 


Pooꝛ. (Rate.) 


is not liable. The authority to make this warrant, and 
to make the diſtreſs in obedience to it, is founded upon 
the ſtatute of the 43 El. which gives the remedy by diſ- 
treſs, on refuſal to pay. The demand of the money is 
to be made, and in the preſent caſe was actually made, 
upon the perſon aſſeſſed: And that made it a debt from 
him. There was no need of a demand upon the repre- 
ſentative. The aſſets were already become liable, and 
remained ſo in his hands. As to the danger of a de- 
vaſtavit ; a repreſentative could not be guilty of a de- 
v1/tavit, even by paying a ſimple contract debt before a 
bond debt, if he had no notice of the bond debt: And 
the diſtreſs made upon him would be a juſtification to 
him for paying it under the compulſion of ſuch diſtreſs. 
J do not ſay, that the executor or adminiſtrator could 
be ſent to gaol, for non-payment of this debt ; but yet 
the aſſets in his hands are diſtrainable, as the proper fund 
out of which it is to be paid; eſpecially as no action 
would lie for it (as Mr. Norton agrees.) Mr. Nor- 
ton, in reply: No anſwer at all has been given to my 
objection to the rate itſelf, And I ſay, that even if the 
adminiſtrator were admitted to be liable to pay, yet ſtill 
there ought to have been a previous demand upon him. 
No ſuch practice as what Mr. Biſhop ſpeaks of, is ſtated 
in the caſe; and therefore the court will intend that 
there is none ſuch. And I believe there is none. I ne- 
ver heard of it before. I take it to be directly the other 
way. And at all events, the poor cannot ſuffer; for 
there are other perſons who muſt make up the defi- 


ciency, in caſe this man do not pay. This is ſcarce a ſol- 


vent eſtate; becauſe the widow has renounced admini- 
ſtration, and it is granted to a creditor. This is a charge 
upon the perſon, which dies with him: Like cofts pay- 
able by one who dies; (for which'a bill in chancery 
cannot be revived: And fo in this court, upon informa- 
tions, they are gone by the death of the party.) And 
the adminiſtrator cannot poſſibly know, in what courſe 
of adminiſtration to pay this rate, If an executor or 
adminiſtrator pays a debt of a lower nature, at that 
time knowing of others of an higher, it is undoubtedly 
a devaſiavit. And here there may be debts of an higher 
nature, which the adminiſtrator may know of. And if 
he is obliged to pay it under compulſion, he ought to 
pay it without compulſion, It is a charge impoſed; 
not a debt. The caſe was left“ open upon its being 


ä 
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* Mr. Biſhop denied this. . 
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ſtated at the trial, to all or any other objeCtions that 
could be made upon the face of it. There were other 
debts beſides this. By Mr. juſtice Deniſon : That 
makes no difference. The queſtion is ſtated particularly 
upon this caſe; and is confined to the levying the mo. 
ney upon the repreſentative of the perſon charged, I 
ſhould think, the event muſt have often happened, in fag 
and experience, The practice is not ſtated, But how. 
ever, the queſtion is, what the law is, and not what the 
practice is. It is a rule, that upon a new ſtatute which 
preſcribes a particular remedy, no remedy can be taken, 
but the particular remedy preſcribed by the ſtatute, 
Therefore clearly, no action of debt will lie for a poor 
rate. The remedy given by the act of the 43 El. muſt 
be conſidered with analogy to other like cafes. This 
ſtatute conſiders the perſon rated and refuſing to pay, as 
an offender. And it gives no authority but to diſtrain 
the goods of the offender. Therefore no goods are lia- 
ble to be diſtrained by the words of this act, but the 
goods of the offender himſelf. I never apprehended, that 
the goods of the perſon aſſeſſed to the rate, can be charged 
in the hands of the repreſentative. And therefore (as at 
preſent adviſed) I ſhould think that this action will lie 
for taking them. I agree that this is in the nature of an 
execution : But yet it is perſonal; and I do not know 
that it is a lien upon the aſſets. 
mot concurred; and ſaid he had no doubt about it. He 
thought the intention of the ſpecial caſe, which ſtates 2 
particular queſtion, appeared to be, to ſubmit this 


queſtion only to the court. As to the objections that 


have been made to the rate; the firſt is of no great im- 
portance: For tho' you cannot make a rate towreimburſe 


overſeers; yet the overſeer may immediately, whilſt in 


office, reimburſe himſelf out of the next money raiſed 
for the rate. As to the ſecond, he ſaid, he believed that 
whatever the law might be, the practice was, not to make 
theſe rates monthly. On the merits: It is not ſtated in the 
caſe, that a demand was made even upon Veſey (the perſon 
aſſeſſed), and that he refuſed payment; tho? it is ſo recited 
in the warrant. But that is not material, For I have not 
the leaſt doubt, but that the repreſentative ought to have 


been convened before the juſtices, and aſked, what he had 


to ſay why he ſhould not pay the rate aſſeſſed upon Veſey his 

inteſtate. This caſe ſeems to be like a ſcire facias upon a 

judgment : upon which, execution cannot be ſued out againſt 

the repreſentatives, without aſking them what they have to 

alledge why it ſhould not be taken out. At the time of wr 
t 


Mr. juſtice Vi- 
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teſt of the warrant, they were the goods and chattels of the 
repreſentative. If the teſte had been prior to the death, they 
would have been the goods and chattels of the deceaſed. 
But if teſted after his death, they are not his goods and 
chattels, but the goods and chattels of the repreſentative. 
Therefore if the money had been demanded of the repre- 
ſentative, I ſhould haye had great doubt, whether this war- 
rant and diſtreſs would not have been good. For I cannot 
think that by the death of the perſon charged with this rate, 
the aſſeſſment before made upon him and demanded of him 
would have been quite gone and loſt to the pariſh, and 
could not have been any way come at, For tho” it may 
be a charge upon the perſon, yet it is a charge upon him 
in reſpect of the thing occupied. And tho' he be called an 
offender, if he refuſe to pay it; yet he can be no otherwiſe 
conſidered as an offender, than every other debtor who re- 
fuſes or neglects to pay his debts, and thereby renders his 
perſon and goods liable to be taken in execution, is ſo far 
treated as an offender, till he ſhall comply with the judg- 
ment awarded. And in experience 1 know it to be the 
caſe, that theſe payments by executors or adminiſtrators are 
often allowed to go in diſcharge of the aſſets of the teſtator 
or inteſtate; tho* I do not remember that it has been ſet- 
tled in what courſe of adminiſtration. Indeed it might be 
of too much conſequence, to put it into the power of juſtices 
of the peace to determine upon the adminiſtration of aſſets, 
as to the courſe in which they are to be adminiſtred. In a 
caſe of Wallis and Hetwit, at Guildhall, at the fittings after 
Hilary term, 5 G. 2. before lord chief juſtice Eyre, in an 
action cf treſpaſs, two aldermen of London had made a 
warrant to diſtrain a man for a poor rate, The man 
died inteſtate. But before that, there had been a de- 
mand made upon him, and refuſed by him, and a warrant 
of diſtreſs granted upon his refuſal, And then he died. 
Eyre Ch. J. held, that a diſtreſs could not be made after 
his death; or if it could, yet the repreſentative ought 
to have been ſummoned : And he held the property to be 
changed, A caſe was made for the opinion of the court 
of common pleas : But I could not hear what became of 
it: Lord chief juſtice Eyre was a great lawyer. It would 
be ſtrange, that a diſtreſs ſhould be taken upon a man's 
goods, without hearing him. And it would make great 
confuſion in the adminiſtration of aſſets. He may have 
paid or retained judgment debts, prior to this diſtreſs 
for the rate. - Mr. Gould was retained to take notes 
for the defendants. But he ſaid, that if Mr. Norton 
inſiſted upon the want of a demand from the Or 
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he could not pretend to maintain the caſe on the part of the 
defendants. Mr. juitice Deniſon and. Mr. juſtice 
Filmat ſaid that this was an eſſential circumſtance. Andh 
the court (lord Mansfield chief juſtice and Mr. juſtice Fifter 
being abſent) judgment was given for the plaintiff the ad. 
miniſtrator. Burrow, Mansfield. 1152. Black. Rep. 284, 


[Note, The arguments in this cafe are here recitca 
ſomewhat at large, in order to bring in as much light as 
may be. upon this ſubject; eſpecially as no other calc hath 
occurred, wherein this point hath been conſidered. And 
this particular caſe, as appears, was determined on its 
own peculiar circumſtances, namely, for want of ſum— 
moning the adminiſtrator. So that the principal point 
ſeemeth yet to remain undetermined; which includes in it 
theſe particulars: 1. Where the warrant of diſtreſs is mace 
out during the liferime of the perſon aſſeſſed, whether the 
officers can follow the goods into the hands of the admini- 
ſtrator or any other, without taking notice of any perſon as 
executor or adminiſtrator? 2. Where the warrant of diſ- 
treſs is not made out till after the death of the perſon aſteſied, 
whether on ſummoning the adminiſtrator, and refuſal by 
him, the officers can diſtrain the goods in the hands of ſuch 
adminiſtrator? 3. Whether the - adminiſtrator himſclf may 
be aſſeſſed in a ſucceeding rate, as for arrears ; and on the 
aſſeſſment being confirmed at the ſeſſions upon his appeal, 
whether diſtreſs may be made as of his own goods, and 
whether for defect of diſtreſs he may be committed? 4. In 
what courſe of adminiſtration ſuch aſſeiſment ſhall be eſti- 


. mated ? And if the adminiſtrator ſhall plead before the juſ- 


tices debts of an higher nature, or inſufficiency of ailcts ; 
whether and how far the juſtices are to take notice of beck 


plea, and how or in what manner they ſhall determine the 
tame f] 


10. E. 5G. X. and Uttexeter. Upon great debate, and 
ſearch after precedents, it was held, that a certiarari would 
not lie to remove the poor rate itſelf, the remedy being to 
appeal, or by ation when a diſtreſs is taken, which will 
. ce all the ends of juſtice in coming at an equal rate; 
whereas if the rate itſcif ſhould be required to be ſent up, 
great inconveniencies and delays would follow. Str. 932. 
Caſes of S. 317. 

E. 7 G. 2. K. and the juſtices of Salop. The true ob- 
jection againſt a certiorari is, that if rates were removeable, 
the poor might be ſtarved whilſt the rates were depending; 


and therefore the r from the great inconvenience that 
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would attend the removal of rates, have refuſed to do it. 
1 Sefſ. C. 201. Str. 975 


ii. Taxing others in aid. 


1. 1f the ſaid juſlices do perceive, that the inhabitants of Honred con- 
any pariſh are not able to levy among themſelves ſufficient ſums tributory. 


for the purpoſes aforeſaid, then the ſaid two juſtices (1 Q.) 
ſhall tax, rate, and aſſeſs as aforeſaid any other of other pa- 
riſhes, or out of any pariſh within the hundred, to pay ſuch 
ums to the churchwardens and overſeers of the ſaid poor pariſh, 
for the "_—_ purpoſes, as the ſaid juſtices ſhall think fit. 43 El. 
C. 2. I. 3. 


That the inhabitants of any pariſh are not able] H. 8 An. 
Order of two juſtices : The caſe was thus: There were 
two vills in one pariſh, and the juſtices recite in their 
order, that one of the vills was very rich, and the other 
very poor; and further, that the vill which was rich, did 
not pay half ſo much to the poor, as the poor vill did. 
Objected, 1. One vill ought not to contribute to another, 
becauſe the ſtatute mentions pariſhes only. 2. "The rea- 
ſon given for charging the rich vill to contribute to the 
poor vill is uncertain ; viz. becauſe they do not pay half 
ſo much as the poor vill does, without ſhewing that either 
vill pays any thing to the poor. By the court: As to the 
firſt objection, ſurely this will come within the equity of the 
ſtatute, though the ſtatute only makes mention of pariſbes; 
and it is highly reaſonable, that one vill ſhould contribute 
to another in the ſame pariſh. But this order muſt be 
quaſhed on the ſecond objection, for the uncertainty. 
Foley. 25. 


Then the ſaid two juftices] T. 2 J. 2. K. and Grieſſy. 
The ſeſſions rated the adjacent pariſhes: Quaſhed; becauſe 
the ſtatute appoints it to be done by the two juſtices, and 
hereby they prevent an appeal. Caſes of S. 259. 


The ſaid two juſtices ſhall tax, rate, and aſſeſs} T. 12 CG. 2. 
St. Mary's and St. Pater and Paul's in Marlborough. 
Two juſtices order the churchwardens and overſeers of 
St. Peter and Paul's to aflefs, raiſe, and levy a ſum 
towards the maintenance of the poor of St. Mary's. 
But the order was quaſhed by the court; becauſe the 
juſtices had delegated their power to the churchwardens 
and overſeers, whereas by the ftatute they themſelves 
are to make the rate on all, or on particular perſons. 
Str. 1114. 
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In this caſe, a mandamus was moved for to the juſtices, 
to make a rate for the ſupport of the poor of the pariſh 
of St. Mary's; which was oppoſed, becauſe the pariſh 
ofticers ought to make the rate, and the juſtices are only to 
ſign it. To which it was anſwered, that this motion was 
grounded on this clauſe of the ſtatute; and thereupon 
a mandamus was granted, directed to the juſtices ; and a. 
this is a matter of right, they ought to make a return, 
10 Vin. 416. 

And the juſtices are to make the taxation, and leave 
it to the churchwardens and overſeers to levy it. 2 
Salk. 480. 


Any other of ther pariſhes] M. 32 C. 2. Reſolved, that 


the juſtices may impoſe the charge upon any of the inha- 


bitants of the neighbouring pariſhes, and are not obliged 
to put a general tax upon the whole pariſh, Comb. 30g, 
1 Ventr. 350. 

T. 12G. K. and Boroughfen. There was a taxation of 
ſeveral perſons in a pariſh : Objected, that it ſhould be of 
all the perſons in a particular place or pariſh. The court 
thought it unreaſonable, that ſeveral perſons in a pariſh 
ſhould be charged, and not all, but that the words of the 
act are very ſtrong; and did not quaſh the order for this 
objection. Feley. 29. 


IWithin the hundred] T. 9 An. Boroughfen and St. John's, 
Motion to quaſh an order of two juſtices ; for that it doth 
not appear upon the order, that the pariſh which is 


charged to aid the pariſh that is not able to maintain its 


own poor, is within the ſame hundred. And quaſhed by 
the whole court. Foley. 27. 

H. 8 An. Motion to quaſh an order of two juſtices; 
which was made to aſſeſs the pariſhes of St. Stephen and 
St. Mary Magdalen in Norwich, in aid of the pariſh of 
St. Benedict, which was not able to maintain its own 
poor, Objection, Theſe pariſhes are not in the ſame 


hundred; it is in Norwich where there is no hundred, fo 


the juſtices have no juriſdiction. And by Holt Ch. J. 


The order muſt be quaſhed. Foley. 31. 


E. 31 G.2. K. and the tything of Milland. Two ju- 
ſtices tax the inhabitants of the tything of Milland, in aid 
of the pariſh of St. Peter's Cheeſehill, in the ſame county. 
The ſeſſions confirm the order, ſetting forth, that the 
tything of Milland, and the pariſh of St. Peter's Cheeſehill, 
both lie in the ſame liberty of the ſole where the ſaid 
pariſh lies, On referring it back to the ſeſſions to be 
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more particularly ſtated, it appeared (ſubſtantially) to 
de a hundred, though called by another name. And the 
court held, they were not reſtrained to the particular word 
hundred, but it is ſufficient if it be ſignified by any word 
equivalent. And the orders were - affirmed. Burrow, 


Mansfield. 576. 


As the ſaid juſtices ſhall think fit] E. 12 G. K. and gt. 
Mary's in Marlborough. An order was made for a neigh- 
bouring pariſh to contribute, /o long as we the ſaid juſtices 
ſhall think fit. But by the court, It muſt be quaſhed: for 
the diſcretion that is left in the juſtices, is as to the quan- 
tum, and not as to the duration of the contribution. 
Str. 700. 

M. 6 V. K. and Knightly. A ſum in groſs was taxed 
upon a neighbouring pzriſh, for a whole year; which was 
objected to as unreaſonable, becauſe their ability may change: 
nevertheleſs the order was confirmed. Comb. 309. 

T. 6G. K. and Telſcombe. By the court: The order 
for the contributory pariſh to make a rate at 6d in the 
pound is ill for incertainty : it ſhould have been, to raiſe 
ſuch a ſum certain. Quaſhed. Str. 314. 

T. 12 G. 2. Caſe of the pariſh of d. Peter and Paul in 
Marlborough. Two juſtices, reciting the inability of the 
pariſh of St. Mary to maintain its own poor, order the pa- 
riſh of St. Peter and Paul to contribute 601 for the main- 
tenance of the poor of the other pariſh : And objection be- 
ing made to their ordering ſuch a groſs ſum, the court held 
it in that reſpect to be well. Str. 1114. 


2. And if 1 9 hundred ſhall not be thought by the ſaid Coun 


Juſtices able and fit to relieve the ſaid ſeveral pariſhes not able 
to provide for themſelves, as aforeſaid, then the juſtices at their 
general quarter ſeſſions ſhall rate and aſſeſs as aforeſaid; any 
_ of other pariſhes, or out of any pariſh within the county. 
43 El. c. 2. i. 3. 

T. 3G. K. = Percivall. Order of ſeſſions, reciting 
that the pariſh is not able to maintain its own poor, nor 
any other pariſh within the hundred to contribute, there- 
fore the juſtices at the ſeſſions tax other pariſhes in an- 
other hundred within the ſame county It was moved to 
quaſh it, and infiſted that the ſtatute gives no authority 
to the ſeſſions to charge people out of the hundred, till 
two juſtices have inquired whether any pariſh in the 
hundred can contribute: The firſt application to be to 
two juſtices, and the ſecond to the ſeſſions. Parker Ch. J. 
[ do not ſee, to what purpoſe it would be, for the two 
Juſtices to make an order, only to adjudge that no pariſh 
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within the hundred is able to contribute, We will pre. 
ſume the ſeſſions is ſatished of that, and if the two juſtices 
ſhould make ſuch an adjudication, yet the ſeſſions muſt 
inquire into the truth of it; and if no order appears, 
which charges any pariſh within the hundred, it is a (uf. 
ficient ground for the ſeſſions to act. If the two juſtices 
had charged any pariſh within the hundred, that would 
have ſtopped the ſeſſions from proceeding z and the ſum- 
ciency of the hundred depends on this, whether two ju. 
tices have ever charged the hundred. — If the ſaid hun. 
dred ſhall not be thought by the ſaid Juſtices able, - that is, if 
the two juſtices do not adjudge it fo. If two juſtices 
ſhould adjudge the hundred not able, yet if other two 
Juſtices adjudge the contrary, their charge would be good, 
and the ſeſſions be ouſted of their juriſdiction, notwith— 
ſtanding the firſt adjudication, Eyre J. Here are two ju- 
riſdictions, that of the two juſtices, and that of the ſeſ- 
ſions, and both are original juriſdictions. They are dif. 
ferent in all reſpects, for the two juſtices have no power 
out of the hundred, nor the ſeſſions within it. There need 
be no appeal from an adjudication of two juſtices, for that 
would — to appeal from a nullity. And the order was 
confirmed. Str. 56. | 


iii. How far parents and children are liable to main- 
tain each other, 


1. The father and grandfather, mother and grandmother, 
and children of every poor, old, blind, lame and impotent per- 


ſen, or other poor perſon not able to work, being of a ſufficient 


ability, ſhall at their cwn charges relieve and maintain every 
ſuch poor perſon, in that manner, and according 10 that rate, 
as by the juſtices of that county where ſuch ſufficient perſn 
dwell in their ſeſſions ſhall be aſſeſſed ; on pain of 20 a month. 
EL C2. . 4. 
IV hich penalty ſhall go to the uſe of the poer of the ſame pa- 


riſh, and be levied by fome or one of the churchwardens or over- 


ſeers, by warrant from two ſuch juſtices (I. Q.) by diftreſs; ot 


in defect thereof any two ſuch juſtices may commit the offender ts 
the common gaol, there 19 remain without bail or mainprixi, 


till the ſaid forfeitures ſhall be paid. ſ. 2. 11. 


Father and mother] T. 9 An. Q: and Clentham. It was 
moved to quaſh an order upon the father in law, to 
maintain his wife's daughter, his wife being dead. by 
the whole court: The huſband ought to provide for 


the daughter in law during the wife's life, in the right 
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of his wife; but when the wife dies, the relation is 
diſſolved, and he is not by any means obliged to pro- 
vide for the daughter in law after her mother's death. 
Faley. 39- 

F. 19 An. Q: and St. Botolph's Aldgate. The ſingle 
queſtion was, Whether the huſband ſhall be chargeable to 
maintain his wife's children by a former huſband : And it 
was reſolved, he was, during the wife's life, in her right; 
but not after. Foley. 42. | 

There was an order upon the mother, who was married 
to a ſecond huſband, to maintain her children which he 
had by the former huſband : But by the court, a feme co- 
vert cannot be charged, but they ought to have charged her 
huſband. Foley. 44. 

M. 7 G. 2. K. and Dempſon, It was moved to quaſh 
an order upon the father to pay a certain ſum weekly to his 
ſon's wife, his ſon having run away from her as ſoon as 
he married her, and ſhe having had a child in the mean 
time, To this order two exceptions were taken: Firſt, 
that it appears the ſon's wife was an adultereſs; and there- 
fore the huſband himſelf would not have been bound to 
maintain her, much more the huſband's father could 
not, To this it was anſwered, and allowed by the court, 
that whatever effect this act of the wife might have upon 
the huſband, it could not have any upon the pariſh. 
Secondly, it was objected, that the ſtatute extends only to 
natural relations, and for this purpoſe was Cited the caſe of 
K. and Munden (hereafter following): and the court was of 
opinion that this objection was fatal, and that the act doth 
not extend to relations in law. 2 Barnardi/t. 329, 364. 
Note, Sir John Strange in his report of this caſe ſays, that 
the order was for the father to maintain the ſon's wife, after 
a divorce a menſa & thore for adultery. Str. 955. 


Grandfather and grandmother] M. 7 C. K. and Reeve. 
The reputed grandfather or grandmother are not within the 
ſtatute; for a baſtard is filius populi. 2 Bulſt. 344+ 

H. 7 Cha. Gerard's caſe. If a man marries a grand- 
mother, and has an eftate with her in marriage ; for this 
eſtate he ſhall be charged to be contributory towards the 
relief and maintenance of the grandchild, within the 
meaning of this ſtatute : but otherwiſe it ſhall be, if he 
has not any eſtate or advancement by his marriage with 
der. By V hitlicte and Croke juſtices - But by Croke J. 
He ſhall be charged with keeping the grandchild during the 
life of the grandmother his wife; and if the dies, he ſhall 
not be charged after her death. 2 Bulſir. 246. 
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But by Holt Ch. J. If the wife dies, he muſt maintain 


the grandchildren, though the relation be determined, 
And he ſaid, that in Gerard's caſe, who married the grand. 
mother of a poor perſon, though the died, and fo the rela. 
tion was determined, yet the ſtatute was to be conſtrued by 
equity, and that he was a grandfather within the ſtatute, 
Comb. 321. 405. 

But in the caſe of 2 Bur. 346. it does not appear 
that the grandmother was dead; nor is there any re. 
ſolution, the judges differing in their opinions. 16 J. 
ner. 41 | 

Upon the whole, the diſtinction ſeems to be this: Tf a 
mother or grandmother marries again, and was before ſuch 
ſecond marriage of ſufficient ability to keep the child, the 
huſband thall be charged to maintain it; for this being a 
debt of her's when ſingle, ſnall like others extend to charge 
the huſband ; but at her death, the relation being dillolved, 
the huſband is under no farther obligation. 1 Pacht. 448. 


And though the father be living, yet if he be unable, 
the grandfather being of ability, may be compelled to 
keep the grandchild, and alſo to pay ſo much money as 
the juſlices {hall think reaſonable for the time paſt. A. 
6 An. A: and Foxce. 16 Finer. 423. 


And children) T. 5 G. K. and Munden. Order, reciting 
that Munden had a good fortune with his wife, and that 
her mother was poor, therefore he is ordered to provide 
tor her. By Pratt Ch J. The cafes which have hitherto 
been, were either where the judges were divided, or the 
matter came not directly in queſtion, or was only a caſe at 
the judge's chamber. It never came judicially before the 
whole court till now. And as it is res integra, on con- 
ſideration we are all of opinion, that the fon in law is not 


bound, either within the words or intent of the {tatute, 


which provides only for natural parents. By the law of 
nature, a man was bound to take carc of his own father 
and mother. But there being no temporal obligation to 
inforce that Jaw of nature, it was found neceſlary to 
eſtablith it by act of parliament, and that can be extended 
ꝛ0 farther than the law of nature went before, and the law 
of nature doth not reach to this caſe. And the order mull 
be quaſhed. Str. 190. 

In the caſe of Walton and Spark, E. 7 WW. Holt Ch. J. 
ſaid, that the word children in the ſtatute extends to grand- 
children ; becaule there is the ſame natural affection. Caſes 
of F. 210. 
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But no caſe hath occurred, wherein the ſame hath been 
judicially determined. And perhaps there may be ſome 
doubt as to this point. Natural affection deſcends more 
ſtrongly than it aſcends. And it is obſervable, that 
whereas the ſtatute of the 29 Eliz. c. 3. did only enact, 
that parents and children ſhould mutually maintain each 
other, this ſtatute of the 43 E/iz. enlarging this branch, 
extends it to grandſathers and grandmothers, but d:th not 
ſpecify grandchildren ; by which it may ſeem, that the par- 
liament did not intend, that the obligation ſhould extend 
to them. | 


Of every poor, eld, blind, lame, and impatent perſon, or 
other poor perſon not able to war M. 13 IV. St. Andrews 
Underfhaft and Jacob [Mendez de Breta. The defendant 
being a jew, had an only daughter, who was converted 
from judaiſm, and embraced chriſtianity, Whereupon 
the detendant turned her out of doors, and refuſed to allo 
her any maintenance. On complaint to the ſeſſions, they 
reciting that ſhe was the daughter of the defendant, and 
that he was a man able to maintain her, made an ordcr 
that the defendant (being very rich) ſhould allow her 20s 
a month, But becauſe they did not alledge that ſhe was 
poor, or likely to become chargeable, the order was 
quaſhed. L. Raym. 699. 

E. 1 G. K. and Guiley. It was moved to quaſh an or- 
der of ſeſſions. The order f2t out, that one Mary Gulley 
was in a poor deſtitute condition, and that her father was 
able to maintain her, and therefore they make an order 
upon him to allow her 28 64 a week till further order. 
Objected, It did not appear that ſhe was lame, blind, 
or unable to work ; fo that though ſhe was in a deſtitute 
condition, it might be becauſe ſhe would not work : And 
upon this exception the court quaſhed the order of ſeſſions. 


Foley. 47. 
Being of a ſufficient ability] H. 12 An. Q and Hallifax. 


Order tor the tather in law to pay fo much a week to his 
daughter in law, was quaſhed, becauſe it was not ſaid that 
he was of a ſufficient ability. Caſes of S. 52. 


In that manner, and according ts that rate, as by the juſtices 
ef that county where ſuch ſufficient perſons deuell in their ſeſſions 
Hall be afſe/5d] E. 5 An. Fenbins's caſe. An order of ſeſ- 
tions was made, that the defendant ſhall pay 28s a week to- 
wards the ſuppoyt of bis father, till that court ſhould order 
the contrary, Which was held good; becauſe it was in- 
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defnite, and no ſet time limited: and if an eſtate happened 
to fall to him, they might apply to the juſtices; otherwiſe, 
if a time was limited. 2 Salk. 534. 


By the juſtices of that county where ſuch ſufficient perſins 
awell] ined, the child live in — — of 2 
ſex, and be maintained by the pariſh there, and the grand. 
father live in the county of SHπM e., the juſtices of Middle. 
ſex can make no order therein, but the juſtices of the 
county of Suffolk muſt make order. 2 Bult. 346. 


In their ſeſſians ſhall be aſſeſſed] T. g An. Q: and Fong. 


There was an order for the grandmother to take care of 
her grandchildren, and by the order they ſend the grand. 
children to the grandmother. By the whole court. They 
cannot ſend the grandchildren to the grandmother : but 
the juſtices ought to have made a rate upon the grandmo- 
ther of ſo much a week. Foley. 41. © 

And it is faid, that in the order of ſeſſions it ought to 
appear, that the party to be relieved is become chargeable to 
the pariſh ; for unleſs he be ſo, the pariſh has no ground of 
complaint. 16 Viner. 424. A. and Tripping. 


On pain of 20s a month to be levied by diſtreſs] 
T. 32 & 33 C. 2. R. and Robin. The defendant was 
indicted for refuſing to obcy an order of ſeſſions, for main- 
taining his two infant grandchildren. It was moved in 
arreſt of judgment; and urged, that this is a new offence; 
and where a ſtatute creates « new offence, and gives a par- 
ticular penalty, and a ſpecihe method of recovering the 
ſame, that courſe ought to be purſued, and the party ſhall 
not be punithed by indictment. By lord Mansfield chief 
juſtice : The rule is certain, that where a ſtatute creates a 
new offence, by prohibiting and making unlawful any 
thing which was lawful before, and appoints a ſpecifie re- 
medy againſt ſuch new offence, by a particular ſanction 
and particular method of proceeding ;. that method mult be 
purſued, and no other: But where the offence was ante- 
cedently puniſhable by a common law proceeding, and a 


. ſtatute preſcribes a particular remedy by a ſummary pro- 
- ceeding ; there, either method may be purſued, and the 


proſecutor is at liberty to proceed either at common law, 


or in the method preſcribed by the ſtatute, becauſe there 
the ſanction is cumulative, and doth not exclude the com- 
mon law puniſhment, In the preſent caſe, a remedy ex- 
.iſted before the ſtatute of the 43 El. For diſobedience to 


an order of ſeſſions is an offence indictable at common 
5 law. 


(Rate.) 
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law. So that here are two remedies; one, to proceed 
by way of indictment for diſobeying the order, where 
the weekly payment is neglected or refuſed to be made; 
the other, to diſtrain for the 208 penalty after neglect of 
payment for a month. The former method has been taken 
in the preſent caſe: And there is no doubt but that an in- 


dictment will lie for diſobeying an order of ſeſſions. And 
the court were unanimouſly of opinion, that the judgment 
ought not to be arreſted. Burrow, Mansfield. 799. 

2. Whereas ſometimes men run away, leaving their wives 
and children, and ſometimes women run away, leaving their 
children upon the charge of the pariſh, although ſuch perſons 
have fame eſtates which ſhould eaſe the pariſh of their charge, 
in whole or in part; Tt ſhall be lawful for the churchwardens 
or overſeers, where any ſuch wife, child, or children ſhall be 
o left, on application to, and by warrant or order of two juſ- 
tices, to take and ſeize ſo much of the goods and chattels, and 
receive ſo much of the annual rents and pro of the lands and 
tenements of ſuch huſband, father, or mother, as ſuch two juſ- 
tices ſhall order and direct, towards the diſcharge of the pariſh 
or place where 7 94 wife, child, or children are left, for the 


bringing up and providing for ſuch wife, child, or children; 


which warrant or order being confirmed at the next quarter 


Parents running 


away, 


feſſions, it ſhall be lawful for the juſtices there, to make an or- 


der for the churchwardens or overſcers, to diſpoſe of ſuch goods 
or ” wie by ſale or otherwiſe, 2 Fr 2 pf: for the 
purpoſes aforeſaid, as the court Mall think fit, and to receive 
the rents and profits, or ſo much f them as ſhall be ordered by 
the ſaid ſeſſions, of his or her lands and tenements for the pur- 
poſes aforeſaid, 5 G. c.8, ſ. 1. 
And the ſaid churchwardens and overſcers ſhall be account- 
able to the juſtices at the quarter ſeſſions for all ſuch money as 
they ſhall ſo receive. ſ. 2. | 

And turther to compel huſbands and parents to main- 
tain their own families, the law hath alſo provided, that 
all perſons who run away and leave their wives or children, 
whereby they become chargeable to any pariſh or place, ſhall be 
deemed rogues and vagabonds ; and puniſhed as ſuch by the 
vagrant act of the 17 G. 2. c. 5. | 

And by the ſame act, All perſons who threaten to run 
away and leave their wives or children to the pariſh, ſha 
be deemed idle and diſorderly perſons; and ſhall on convic- 
tion before one juſtice, by confeſſion or oath of one wit- 
neſs, be committed to the houſe of correction, there to be 
kept to hard labour for any time not exceeding one month. 
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Form of an order to ſeize the goods, and receive 


the rents of the lands, of parents or huſbands 
having run away. 


To the churchwardens and overſeers of 
Weſtmorland. 4 the poor of the pariſh of in the 
ſaid county, 


J \ 7 HERE As it appears unts us whoſe names are here. 
unto ſet and ſeals affixed, two of his majeſty's juſtices 


| of the peace for the ſaid county, as well upon the complaint 


and application of the churchwardens and overſeers of the poor 
of the pariſh of aforeſaid, in the county aforeſaid, as 
pon due proof upon oath before us made, that A. O. late» 
the pariſh of aforeſaid, in the county afereſa:d, yes- 
man, haih gone away from his place of abode at — in 
the pariſh aforeſaid, inte ſame ether county or place, and hath 
c his wife, and their children, upon the chargy 

cf the parify of afereſaid, the place of their laſt legal 
j-ttlement, and that the ſaid A. O. hath ſome eſtate wherely 
to caſe the ſaid pariſh of their ſaid charge, in whole or in part ; 
Le  bereby authorize and command yeu the ſaid churchwar- 
gens and overſeers of the poor of the pariſh of afare- 
aid, to take and ſeixe —— and — and , and t1 
receive the annual rents aud profits of the lands and tenements 
of him the faid A. O. at -—-- aforeſaid, for and toward 
the diſcharge of the ſaid fariſh, . the providing for and 
children: And with this 

warrant yen are to appear, at the next quarter ſeſſions of the 
peace to be holden for the ſaid county, and certify then and 
there what you frall have done in the execution hereof. Given 
under our hands and feals, at in the ſaid county, the 
— . of 


FOR the further maintenance of the poor, there are 
many fines and fortfeitures payable to their uſe; as for 
ſwearing, drunkenneſs, deſtroying the game, and in many 


tl 


in the year . 


other inſtances, which are to be found under their proper 


titles. 

And alſo parts of waſtes, woods, and paſtures may 
be incloſed for the growth and preſervation of timber 
and underwood for their relief; as is ſet forth under the 
title Mood. | | 
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V. Of the relief and ordering of the poor. 


1. By the ſeveral ſtatutes all along, the poor were to 
relort or be ſent to their own pariſhes to be relieved; and 
in the caſe of Clypton and Ravi/2zck, E. 11 An. It was ad- 


judged as follows: There was an order reciting, W hereas 


John Saunderſin and his wife are laſt ſettled in Clypton ; 
theſe are to order you the churchwardens of Ciypten, to re- 
pair to the pariſh of Ravi/teck, and to relieve they, being 
ſo ſick that they cannot be removed. By the court: Ihe 
juſtices have no authority to ſend for officers out of another 
pariſh, but the pariſh where the poor reſide are bound to 
maintain them as long as they continue with them. Caſes 
of S. 49. But in the caſe above-mentioned, of Darlingtan 
and Hemlingten, H. 17 G. 3. where two battard children, 
ſettled at Darlington, reſided with their mother as nurſe 
children in the pariſh of Hemlington where the mother was 
ſettled, it was determined that the pariſh, where the child- 
rens ſettlement was, ſhould maintain thoſe children in that 
other pariſh, 

2. By the 43 El. c. 2. The chnrchwardens and overſeers, 
with the conſent of two juſtices (1 Q.) ſhall tate order from 
time to time, for ſetting to work the children of all ſuch whoſe 
parents ſhall not by the ſaid churchwardens and gverſeers, or 
the greater part of them, be thought able to keep and maintain 
their children; and for ſetting to work all ſuch perſons, mar- 
ried or unmarried, having no means t9 maintain them, and 
uſing no ordinary and daily trade; and for the neceſſary relief 
ef the lame, impotent, old, blind, and ſuch other among them 
being poor, and not able to work. ſ. 1. 

And the ſaid juſtices, or one e them, ſhall ſend to the 
houſe of correction, or common gact, ſuch as fhull net employ 
themſelves to . work, being appoinicd thereunts as afare- 
faid. I. 4. 


Poor, and not able to work] AM. 2G. X. and the in- 
habitants of Highworth, There was an order to pay 38 
weekly to a pocr perſon, by the pariſh of Highwarth, ſo 
long as he ſhall continue poor, It was objected, that by 
the ſtatute it ought to appear that they are poor and im- 
potent, Parker Ch. J. I favour theſe orders as much as 
can, becauſe nobody takes care to draw them up for the 
poor. But it muſt be quaſhed. Str. 10. ; 

On the authority of this caſe, E. 3 GC. X. and St:he- 
gurſey, an order was quaſhed for the ſame fault. So E. 4 (G, 
K. and Tipper, an order to maintain a daugh@r in law. 24. 
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For the neceſſary relief] E. 1 G. K. and Colbitch. An order 


of ſeſſions was made upon the overſeers of this pariſh, that they 
ſhould pay a /urgeon his bill for curing certain poor under 
their care, Ihe court ſaid, that the ſeſſions have no power 
to make ſuch orders; and ſo quaſhed it. 1 Barnardiſl. 46, 
M. 6 G. 2. K. and Woodſterton. An order was made 
by two juſtices upon the officers of the pariſh of Mond- 
ſterton, tor paying 51, upon account of a poor inhabitant 
of that pariſh when he was in gaol, and likewiſe for pay. 
ing a furgeon's bill that was due upon his account ; which 
order was conhrmed at the ſeſhons. It was moved to 
quaſh theſe orders. And upon ſhewing cauſe, it was 
urged, that the juſtices have only power to order pariſh 
officers to relicve a poor inhabitant where it is fit he ought 
to be relieved. But in the preſent caſe tne pariſh officers 
have actually given the party relief. They employed a 
ſurgeon, and a nurſe, to take care him. "The ſurgeon 
and nurſe have a proper remedy by way of action againſt 
the officers ; and the juſtices have no pretence to interfere 
in this matter. And the court were of opinion that theſe 
orders ſhould be quaſhed. 2 Barnardift. 207, 247. 
Setting up 3. By the 3 C. 4. The churchwardens and over ſeers may, 
trades. by the conſent of two juſlices (1 Q.) within their reſpective 
limits, vuberein ſhall be more juſtices than one; and where n 
more ſba.l be than one, with the aſſent of that one juſtice, ſet up 
and uſe any trade, myſtery or eccupation, only for the ſetting on 
work and better relief of the poor. 1. 22. 


FreQing cot- 4. The churchwardens and overſzers, or the greater part f 
tages, them, by the leave of the lerd of the maner, whereof any waſ!e 


or cor:mon within the pariſh is parcel, and en agreement with 
him made in writing, under his hand and ſeal; or otherwiſe, 
according to any order to be ſet dun by tie juſtices in ſeſſions, by 
like leave end agreement of the lord in writing under his hand 
and ſeal, may build in fit and c:nvenent places of habitation in 
ſuch waſte or common, at the charge of the pariſh, or other- 
wiſe of the hundred or county as aforeſaid, to be rated and 
gathered in manner before expreſſed, conventent houſes of diwell- 
ing for the ſaid impotent poor. 43 El. c. 2. ſ. 5. 
— mey 5. It hall be . fer the churchwardens and overſees, 
maintenance and in any pariſh, trwnſhip, or place, with the conſent of the major 
employment of part of the pariſhioners or inhabitants, in veſtry, or other 
the poor, pariſh er publick meeting for that purpoſe aſſembled, or of fo 
many of them as ſhall be ſo aſſembled, upon 2 notice thereof 
firſt given, to purchaſe or hire any houſe or houſes, in the ſame 


' pariſh, townſhip, or place, and to contract with any perſon or 
perſons for the hdging, keeping, maintaining, and employing 
any or all ſuch poor in their reſpective pariſhes, townſhips, or 

places, 
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places, as ſhall deſire to receive _ or collection, and there ta 


keep, maintain, and employ all ſuch poor perfons, and take the 
benefit of the work, labour, and ſervice of any ſuch poor per- 


ſons, who ſhall be kept or maintained in any ſuch houſe ar houſes, 


r the better maintainance and relief of ſuch poor perſons, who 


ſhall be there kept or maintained. And if any poor perſon ſhall 


refuſe to be ladged, kept, or maintained, in ſuch houſe or houſes, 
he ſhall be put cut of the pariſh bark, and ſhall not be intitled 
to receive relief from the churchwardens and overſeers, q G. 
CG 9. . 4 | 

M. 7 G. 3. X. and Carliſe. The defendant was in- 
dicted for diſobeying an order of ſeſſions. The caſe was, 
Jone Carr, the pauper, having been delivered of two baſ- 
tar children, was taken into the poor houſe of the pa- 
rin of St. Mary's in Carlifle, which had been there eſta- 
bliſned according to the 9g G. c. 7. There ſhe and her 
children were maintained for a year and an half. Then 
the pariſh officers agreed to allow her one ſhilling a week, 


towards the maintenance of herſelf and children. After 


fix months they refuſed to continue the payment, but 
offered to take her and her children again into the poor 
houſe. She prayed them to take one child, and ſaid ſhe 
would take care of the other. That being refuſed, ſhe 
offered to take a ſixpence a week. But the pariſh officers 
perſiſted in giving her no relief, unleſs ſhe would come 
again into the poor houſe, Whereupon ſhe applied to 
the general quarter ſeſſions for the county of Cumberland; 
who made an order on the churchwardens and overſeers 
to pay her one ſhilling a week, towards the maintenance 
of herſelf and her two baſtard children, until further 
order. She ſerved the defendant, being one of the over- 
ſeers, with the order; and demanded payment, which he 
refuſed, but at the ſame time offered (as he had done 
ſeveral times before the obtaining the ſaid order) to take 
her and her children into the poor houſe. The queſtion 
reſerved at the aſſizes for the opinion of the judges was, 
Whether under theſe circumſtances the defendant was b 

law impowered to refuſe payment of ſuch weekly allow- 
ance? And the caſe being laid before the judges, they 
were all of opinion, upon conſidering the words of the ſta- 
tute, that under the circumſtances of this caſe, the defend- 
ant was by law impowered to refuſe payment of ſuch week- 
ly allowance. 

M. II G. 3. KX. againſt Vinſpip and Grunwell, The 
overſcers of the poor of the townſhip of Corbridge in the 
county of Northumberland. In the ſaid townſhip a regular 
poor houſe had been eſtabliſned; and the ſeveral —_— 
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who received allowances from the ſaid townſhip, had on 
month's notice given them to repair to the faid poor houſe, 
to be maintained and provided for therein ; and that from 
the expiration of the ſaid month, the allowance to the ſaid 
ſeveral perſons from the ſaid townſhip ſhould be no longer 
paid, Afterwards, at a general quarter ſeſſions of the 
peace holden in and for the faid county, an order was 
made in the words following; that is to fay, Margaret 
Nichlieu having an allowance of 2s a weck payable to her 
out of the townſhip of Corbridge, of which the ſum of 
61 45s od is now in arrear, it is ordered, that the ſame be im. 
mediately paid to her: And it is alio ordered, that the ſaid 
allowance of 2s a week be continued to be paid by the (aid 
townthip of Corbridge to the ſaid Margaret Richlieu; the 
ſaid townſaip appearing, and not ſhewing ſufficient cauſe 
to the contrary. The oyerſcers refuſed to pay the ſame, 
inſiſting that ſhe ſhould go into the poor houſe. Upon 
waich they were indicted. And a verdict was given againſt 
the defendants the overſeers, ſubject to the opinion of the 
court of king's bench. Upon hearing the cauſe, the court 
thought the general queltion to be of vaſt conſequence to 
the ſy{tem of the poor laws: And lord Aansfield expretied 
an approbation of work houſes. But they gage no opinion 
upon the merits ; holding the ſeſſions order to be bad aud 
megal upon the face of it: The ſeſſions cannot make ſuch 
an original order. And judgment was entred for the de— 
ſendants. Bur. Mans. 2677. A 
H. 20G. 3. KX. and Nerth Shields. By order of a juſtice, 
the parith officers of the townihip of North Shields weic 


directed to nay to Anne Imoin of that townſhip, wife of 
pay Dy 


Tas Irwin, the ſum of 2s 6d we ckly, until ſuch time 
as they ihould be otherwiſe ordered, ior the ſupport of her 
three children by her ſaid bulband one aged fix years, 
one three, and one fourteen months. The pariſh officers, 
appeaicd to the quarter ſeſſions, where the order was con- 
firmed, and a ſpecial caſe ſtated to the following effect: 
There. was, at the time of making the order, within the 
townih' p, a poor houſe, eſtabliſhed according to the {tatute 
9G. c. 7. into which the pariſh officers were willing to 
receive the pauper, with her three children, and offered ſo 
to do; but ſhe refuſed to go with her ſaid three children, 
who were of the ages mentioned in the order, She had 
another child of eight years of age, for whom ſhe did not 
ſeck relief; neither did ſhe ſeek relief for herſelf, nor was 
there any order for her. Her huſband was a e Jy and 
priſoner in France, and his ſaid wife not able to provide 
tor the ſaid three children, The caſe concluded, * bez 
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children, being nurſe children, the opinion of the court 
was, that they ought not to be ſeparated from their mother ; 
and that the mother, not ſeeking relief herſelf, was not 
compellable to go into the work houſe, — Upon a certiorar:, 
and a rule to ſhew cauſe why both the orders ſhould not 
be quaſhed, it was argued in ſupport of the rule for quaſh- 
ing them, that the ſtatute of 9 G. c. 7. / 4. was to 
ſecure to pariſhes a benefit from the labour of perſons aſk- 
ing relief, If parents receive aſſiſtance for the mainte- 
nance of their. children, that in truth is a relief to them. 
The caſe therefore ſtates improperly, that the wife had not 
aſked relief for herſelf ; ſhe did virtually, by aſking it for 
her children, whom ſhe, if able, was bound to maintain. 
And the caſe of K. and Carliſle was relied on as in point. 
On the other ſide, it was contended, that as the mother had 
pot aſked relief for herſelf, and the order was only for the 
ſupport of her children; ſhe was willing to let them go into 
the work houſe, and altho' nurſe children cannot be ſeparat- 
ed by any compulſory order from their mother, ſhe may 
by ner conſent permit the ſeparation. if ſhe thinks it for their 
advantage, In the caſe of K. and Carliſie, the relief aſked, 
and granted by the order, was partly perſonal, and there- 
fore it was diitinguifhable from this caſe, and within the 
ſtatute. Lord Mansfield was not preſent during this 
art of the argument. V illes, juſtice, ſaid this was a 
8 order, and he wiiked to ſupport it. He did not 
think the words of the act in the way, and inclined to 
adopt the diſtinction made by the ccunſe] between this 
caſe and that of K. and Carliſſe. Aſburſi, juſtice, thought 
tue act extends to the pieſent caſe : Ihat maintenance for 
the children was relief to the mother. There might be 
great inconvenience if the court were to adopt the other 
conſtruction, One object of the ſtatute was to encourage 
induſtry, by holding out the diſgrace of going into a work- 
houſe; and if parents could obtain a maintenance for their 
children without ocing compellable to go to the work houſe, 
idleneſs would be thereby promoted among artificers and 
manufacturers. Buller, juſtice, on the contrary, thought 
the diſtinction between this caſe and that of K. and Carliſſe 
to be clear, The act was meant in eaſe of pariſhes, but 
the effect would be quite the reverſe, if, when one of a 
numerous family wants relief, the whole muſt go to the 
pariſh work houſe ;- and, on the other hand, that the pariſh 
is not intitled to the labour of a whole family, becauſe one 
of them might want relief, — The caſe ſtood over for further 
argument, Willes juſtice expreſſing a with that it might be 
cempromiſed. And now he delivered the 8 
iC 
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the court: We think it unneceſſary to give an opinion on 
the queſtion which has been argued in this caſe, becauſe [ 
and my two brothers are ſatisfied that no appeal lies from an 
order of maintenance. The ſtatute 3 V. c. 11. / 11, gives 
a concurrent juriſdiction, in the making orders for the re. 
lief of the poor, in or out of ſeſſions, and doth not au- 
thorize an appeal. The act of 9g G. c. 7. made no alter. 
tion in this reſpect. The reaſon for not giving an appeal 
is, that the pauper might ſtarve while the cauſe was in 
fuſpence. We have ſpoken to ſeveral gentlemen very 
converfant in ſeſſions law, and none of them ever heard of 
ſuch an appeal.— And the order of ſeſſions was quaſhe! 
(becauſe they had no juriſdiction), and the original order 
aſſirmed. Douglas. 316. 

Upon this the Reporter obſerves, that the words of the 
3H. c. 11. are “ by authority under the hand of one 
<« juſtice reſiding within the pariſh, or (if none be there 
« dwelling) in the parts near or next adjoining, or by er- 
& der of the juſtices in ſeſſuns.” This, he ſays, ſhould 
ſeem muſt mean by order of the court of quarter ſeſſions, not 


of juſtices, as individuals, when they happen to meet at 


the quarter ſeſſions. Therefore he makes a query con- 
cerning the caſe of K. againſt Vinſbip and Grumuell, 
where the court is ſtated to have held, that the ſeſſions 
could not make an original order of maintenance. — Unto 
which it may be added, with reſpe& to this laſt caſe of 
North Shields, that the great fundamental ſtatute of 43 U.. 
c. 2. ſ. 6. enacts, that © if any perſon ſhall find himilf 
„ aggrieved by any thing done by the churchwardens and 
« overſeers, or by the juſtices, in relation to the relief of 
« the poor, he may appeal to the general quarter ſeſſions, 
« whoſe order therein ſhall be final.” Which, by thc 
rule that acts in pari materia are to be taken together, and 
conſidered as one entire act, may ſeem to include thts caſe 
concerning the order of maintenance. The Carlifle cale 
abovementioned was upon an original order at ſeſſions, in 
which the juriſdiction was not objected to, but the cauſe 
was determined on the real merits. The caſe of K. againſt 
TVinſhip and Grunwell alſo was upon an original order of 
ſeſſions, which order the report ſays was quaſhed, becauſe 
the court was of opinion that the ſeſſions had no power to 
make ſuch order. This preſent caſe of North Shields was 
on appeal againſt an order of a juſtice out of ſeſſions, and 
in this caſe of appeal likewiſe the court was of opinon that 
the ſeſſions had no juriſdiction. From which two laſt caſes 
it ſeems to follow, that an order of maintenance by a pri- 
vate juſtice out of ſeſſions is abſolutely conclulive ; which 

imports 
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imports a power in this reſpect not uſual in other like 

6aſes ; eſpecially as ſuch juſtice is required by the ſtatute 

to be an inhabitant of the pariſh if any ſuch be there re- 

ſiding, and conſequently in all probability eſſentially in- 
tereſted in the poor rate. As to the matter of practice, it 
is certain, that nothing is more common at the ſeſſions, 
than applications for the maintenance of poor perſons, as 
well by original motion, as by way of appeal from the or- 
ders of private juſtices. In ſome places this makes up al- 
moſt half the buſineſs of the ſeſſions, even to a degree of 
ridicule among the unthinking part of mankind ; as if 
magiſtrates could be better employed than in relieving the 
miſeries of the diſtreſſed. The reaſon that has been ſome- 
times alledged againſt removing' the poor rate into the 
courts at Veſiminſter, leſt the poor might ſtarve before the 
cauſe ſhould be determined, doth not hold with regard to 
appeals againſt orders of maintenance. The juſtices or- 
der takes effect immediately, and continues in force till al- 
tered by other legal authority. The uſual way is, for the 
juſtices to order the overſeer to pay to the pauper ſo 
much weekly or otherwiſe, until he ſhall be otherwiſe ordered 
according to law to forbear the ſaid allowance, or, more ge- 
nerally, till further order. And this, if not acquieſced in, 
brings on an appeal to the ſeſſions ; where the court en- 


larges, mitigates, or takes off the charge, as they ſhall ſee - 


caule. ] 
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6. And where any parifh or tetunſpip ſhall be tas ſinall to Two or more 


purchaſe or hire ſuch houſe er houſes, it ſhall be lawfu! for tws 
ar more ſuch pariſhes, trwnſhips, or places, with the conſent 
of the major part of the pariſhioners or inhabitants of their 
reſpective pariſbes, townſhips, or places, in veſiry er «ther 
pariſh or public meeting for that purpoſe aſſembled, or of fe 
many of them as fhall be jo aſſembled, upon uſual notice there- 
of firſt given, and with the apprebation of any juſtice of the 
peace dwelling in or near any ſuch pariſh, townſhip, or place, 
ſignified under his hand and ſeal, to unite in purchaſing, hiring, 
or taking ſuch houſe, for the lodging, keeping, and main- 
taining of the poor of the ſeveral pariſhes, townſhips, or 
places fo uniting, and there to keep, maintain, and employ the 
poor of the reſpective pariſhes, townſhips, or places ſo uniting, 
and ta take and have the benefit of the work, labour, or ſervice 
of any poor there kept and maintained, far the leiter mainte- 
nance and relief of the poor there kept, maintained, and employ- 
ed; and if any poor in the reſpeftive pariſhes, togunſhips, or 
Places ſo uniting, ſhall refuſe to be lodged, kept, and main- 
tained in the houſe hired or taken for ſuch uniting pariſhes, 


torwnſhips, 


places may ois. 
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townſhips, or places, he ſhall be put out of the collection bot, 
and not intitled to aſe —_ » 

And it fhall be Iawful for the churchwardens and overſeer; 
of any pariſh, townſhip, or place, with the conſent of the 
major part of the pariſhioners or inhabitants of the ſaid pariſ}, 
townſhip, or place, where ſuch houſe or houſes ſhall be pur. 
chaſed or hired for the purpoſes aforeſaid, in veſtry or other pi. 
riſh or publick meeting for that purpoſe aſſembled, or of ſo many 
of them as ſhall be ſo aſſembled, upon uſual notice thereof fir} 
given, to contract with the churchwardens and overſeers of any 
ether pariſh, townſhip, or place, for the lodging, maintaining, 
or employing of any poor perſon or perſons of ſuch other pariſh, 
townſhip, or place, as to them ſhall ſeem meet; and if any pry 
perſon of ſuch other pariſh, townſhip, or place, ſhall refuſe ty 
be lodged, maintained, and employed in ſuch houſe or houſes, 
he ſhall be put out of the collection book, and not be intitled t 
have relief : Provided, that no poor perſon, his apprentice, ur 
child, ſhall acquire a ſettlement in the pariſh, town, or place, 
to which he ſhall be removed by virtue of this act; but his and 
their ſettlement ſhall be and remain, in ſuch pariſh, town, © 
place, as it was ;; pt removal. 9 G. c. 7. ſ. 

| e provided and kept in every pariſh, a bi: 
wherein the names of all perſons who receive colleftion ſhall be 
regiſtred, with the day and year when they were fir ft admitted 
to have relief, and the occaſion which brought them under that 
neceſſity , and yearly in Eaſter week, or as often as Hall be 
thought convenient, the pariſhioners ſhall meet in the veſtry a. 
other uſual place of meeting in the pariſh, before whom th- 
Look ſhall be produced, and all pom receiving collection to h. 
called over, and the reaſons of their taking relief examined, 
and & new lift made and entred of ſuch perſons as they pal 
think fit and allow to receive colleftion, 3 W. c. 11. ſ. 11. 


Ne others tobe 8. And no other perſon ſhall be allnwed to receive collection 


relieved, but b 


order ef the 
joſtices. 


at the charge of the pariſh, but by authority under the hand if 
one juflice Cling within ſuch pariſh, or (if gone be there 
dwelling) in the parts near or next adjoining, or by order of 
the juſtices in ſeſſions, except in caſes of JO diſeaſes, 
plague, or ſmall pox, for ſuch families only as ſhall be there- 
with infected. 3 W. c. II. ſ. 11. 
And no juſtice fhall order relief to any poor perſon, unti 
oath be made before him of ſome matter, which he ſhall judge to 
be a reaſonable cauſe for having ſuch relief; and that the ſane 


perſon had by himſelf, or ſeme other, applied for relief to the 


pariſhioners at ſome veſtry or other public meeting, or to two of 


the 2 and was by them refufed to be relieved ; and un 
til ſuch juſtice hath ſummoned two of the gverſcers to - 
cauſe 
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cauſe why ſuch relief ſpꝛuld not be given, and the perſon (5 
ſummoned hath been heard or made default to appear. 9G. 
e. 

150 the perſon whom ſuch juſtice ſhall think fit to order to 
be relieved, ſhall be entred in ſuch book, as one of thoſe who is 
to receive collection, as long as the 2 for ſuch re tef conti- 
nues, and no longer. And ns officer jhall (except upon ſudden 
and emergent occaſions) bring to the account of the pariſh, any 
money he ſhall give to any poor per ſau who is not regiſtred in 
fuch book, as a perſen intitled to receive collection, on pain o 
51, by diftreſs, by warrant of tws juſtices, who ſhall have 
examined into and —_ him guilty of ſuch offence ; which ſaid 
ſum ſhall be applied to the uſe of the poor by direction of the 
juſtices. 9 G. c. 7. ſ. 2. 


9. Moreover, Every ſuch perſon as ſhall be upen the cel- Perfons reli. ved 
leftion, and receive relief of any pariſh or place, and the wife do be badged, 


and children of any ſuch perſon cohabiting in the ſame houſe (ſuch 
child only excepted, as fhall be by the churchwardens and ver- 
ſeers permitted to live at home, in order to attend an impotent 
aud helpleſs parent) ſhall upon the ſprulder e the right fleeve 
of the uppermoſt garment, in an open and viſible manner, tuear 
a large Roman P, together with the firſt letter of the name of 
the pariſh or place, whereof ſuch poor perſon is an inhabitant, 
cut either in red or blue clath, as by the churchwardens and 
overſeers ſhall be directed: And if any ſuch poor perſon hall 
negleft or refuſe to wear any ſuch badge or mark, it ſhall be 
lawful for one juſtice to puniſh ſuch offender, either by order- 
ing his allowance to be abridged, ſuſpended, or withdrawn, or 
etherwiſe by committing him to the houſe «f correction, to be 


whipt and kept to hard labour, not exceeding 21 days; And if 


any churchwarden er overſeer hall relieve any ſuch poor e 
not wearing ſuch badge, and be thereof conuicted on cath © 


one witneſs before one juſtice, he Hall forfeit 20 5, by diſtreſs, 
balf is the informer and half ta the poor. 8 &qg W. c. 30. ſ. 2. 


10. By the 24 G. 2. c. 43. No ſpirituous liquors ſhall be Spirituous li- 


quors nat to be 


fold or ufed in any workhouſe, or houſe of entertainment for pa- 
riſh pcor ; as is tet forth more at large, in the article relating 
to ſpirituous liquors, under the title Excile. 


THE above-mentioned ſtatute of the 9 G. c. 7. hath 
been very beneficial in practice; but the matter ſeemeth 
at length to have been carried too far; the overſeers in 
many places having found out a method of contracting 
with ſome obnoxious perſon, of ſavage diſpoſition, for the 
maintenance of their poor: not with any intention of the 
poor being better provided for, but to hang over them in 
terrorem, if they will not be ſatisfied with the pittance 

9 which 


— 
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which the overſeers think fit to allow them. And one 
ſuch taſkmaſter oftentimes undertakes for the poor of ſeye. 
ral pariſhes or townſhips. But the juſtices have power, 
by with-holding their aſſent, to prevent any bad uſe being 
made of this kind of traffick. 


Oath of a poor perſon wanting maintenance. 


P. of — in the pariſh of in the county of —= 


» maketh oath, that he is very poor and impotent, and 


not able to provide for himſelf and xr na, and that on 


laſt he did apply for relief to the pariſhioners of the ſaid pariſh 
at a veſtry (or other publick) meeting, to two of the 
overſeers of the poor of the ſaid pariſh] and was by them 
refuſed to be relieved. 
A.P, 
Taken and made before me one of his 
majeſty's juſtices of the peace for 
the ſaid county, the 50 of 


Warrant thereupon to ſummon the overſeers. 


To the conſtables of 
Weſtmorland. of 


of them. 


in the pariſh 
in the ſaid county, and to every 


HEREAS A. P. of your pariſh hath this day made 
oath before me ——— one of his majeſly's juſtices if 


| the peace in and for the ſaid county, that he the ſaid A. P. ts 


very poor and impotent, and not able to provide for himſelf and 
his family; and that he the ſaid A. P. did on laft apply 
to the pariſhioners of your ſaid pariſh at a veſtry (or otner 
publick) meeting [or, to A. B. and C. D. two of the over- 
ſeers of the poor 1 the faid pariſh] and was by them refuſed 
to be relieved: Theſe are therefore to require you in his ſaid 
majeſiy's name, io ſummen two of the overſeers of the poor of 
the ſaid pariſh, to appear before me on next at the houſe of 
in in the ſaid county, at the hour 0 in 
the forenoon of the ſame day, to ſhew cauſe why relief ſhould 
not be given to the ſaid A.P. And be you then there with 
this precept, to certify what you ſhall have done in the execution 
herecf. Given under my hand and ſeal the =——— day of 


— e, — year 


Order 
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Order for maintenance, 


Weſtmorland. HEREAS A. P. of — in the 
pariſh of —— m the ſaid county of 
— hath made oath before me one of his mayeſly's 
juſtices of the peace for the ſaid county, that he the ſaid A. P. 
is very poor and impotent, and not able to wort; and that he 
the ſaid A. P. did on — — laſt apply for relief to the pari- 
ſhioners of the ſaid jor? of at a veſtry (or, publick) 
meeting, [or, to A. B. and C. D. two of the overſeers of the 


Ir of the ſaid pariſh] and was by them refuſed to be relieved ; 
410 7 fred A. B. and C. D. overſeers 7 the poor of the 


faid pariſh, have been duly ſummoned by me, to ſhew cauſe why 


relief ſhould not be given to the =_ A. P. and have appeared 
before me in RR of ſuch ſummons, but have not made 
any ſufficient cauſe to appear as aforeſaid [ or, but have made 
default to appear before me according to ſuch ſummans ] I do 
therefore hereby order the churchwardens and overſeers of the 
poor of the ſaid pariſh, or ſome of them, to pay unto the ſaid 
A. P. the ſum of —— weekly and every week, for and to- 
wards his ſupport and maintenance, until ſuch time as they 
fall be otherwiſe ordered according to law to 8 the ſaid 
allowance, Given under my hand and ſeal at — in 
the ſaid county, the day of 
year 


in the 


Contract for maintenance. 


Ta publick meeting of the inhabitants of the pariſh of 

in the county o for that purpoſe aſſembled 

upon uſual notice thereof FF given; it is contrafted by ant 
with the conſent of the major part of the ſaid inhabitants ſo 
aſſembled as aforeſaid, between A. B. and C. D. church- 
wardens, and E. F. and G. H. overſzers of the poor of the 
ſaid pariſh, of the one part, and A. M. of in the faid 
pariſh, yeoman, of the ether part; That he the ſaid A. M. 
Hall and will during the ſpace of one whole year, to commence 
from — next os rg at his oon proper coſts and charges, 
in the houſe in which he now duwell:th, find, provide, and al- 
low unto all ſuch poor people, as ſhall be lawfully intitled to res 
lief and maintenance from the ſaid pariſh, and ſhall be brought 
unto him by the churchwardens or overſeers of the poor afore- 
ſaid, er any of them, or by their or any of their — or 
the time being, ſufficient lodging, meat, drink, clothing, employ- 
ment, and other things neceſſary for their keeping and main- 
tenance: And that in tonſideratian theresf the ſaid church- 
Vol. III, Rx wardenl 
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wardens and overſeers of the poor, and their ſucceſſors reſpec. 
tively, ſhall pay or cauſe to be paid to the ſaid A. M. the 0 
of in equal proportions -——- The ſaid A. M. to have 
moreover and take unto himſelf the benefit of the ſaid poor pen- 
ple's work, labour, and ſervice during the ſaid term. In wit- 
neſs whereof the parties to theſe preſents have hereunto ſet their 
hands, the ay of 


It may perhaps be requiſite to inſert- a clauſe more par- 
ticularly with reſpect to the article of clothing; ſetting 
forth in what condition they ſhall go, and in what con- 
dition be delivered back again. h 

As alſo, if they ſhall die; who ſhall be at the expence 
of burying them, and the like, | 

As allo, if they ſhall be refrafory or ungovernable 
who ſhall be at the charge of lending them to the houſe 
of correction, or otherwiſe reducing them to good be- 
haviour. 

And other clauſes as there may be occaſion. 

If two pariſhes or townſhips ſhall join in ſuch con— 
tracting, it will be neceſſary to inſert in the contract, the 
conſent of a juſtice of the peace ; as thus, | 


by and with the conſent of the major part of th: 
ſaid inhabitants ſo aſſembled as aforeſaid reſpectively, and alſi 
by and with the conſent of J. P. eſquire, one of his majeſty's 


. Juſtices of the peace for the ſaid county, dwelling in the ſaid 


{ or, near to the ſaid parifhes, or townſhip! 


9 
4 


parifh of 
6 f 


And the aſſent of the faid juſtice may be indorſed there- 
on, as follows: 


— eſquire, one of his majeſly's juſtices of the peace 
for the within-mentioned county of and dwelling in the 
within mentioned pariſh of (or, near to the within 
mentioned pariſhes, or tyuwnſhips of —-—— ] do conſent unto, 


alluu, and approve of the within written contract. Given 
under my hand and ſeal the day of — 


VI. Of the overſeers account, 


1. By the 43 El. c. 2. The churchwardens and overſeers 
fall within four days after the end of their year, and other 
overſeers nominated, make and yield up to tus juſtices (1 Q.) 
a true and perfect account of all ſums by them received, 0 


rated and aſſeſſed and not received, and alſo of ſuch flock as * 
| e 
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b in their hands, or in the hands of any of the poor to work, 
and of all other things concerning their office : And ſuch ſums of 
money as ſhall be in their hands, fhall pay and deliver over to 
their ſucceſſors : And the ſubſequent churchwardens or overſeers, 
by warrant from two ſuch juſtices, may levy by diſtreſs and 
fale of the offender's goods, the ſaid ſums or ſtock which ſhall 
be behind on any account to be made; and in _ of ſuch diſ- 
treſs, two ſuch juſtices may commit him to the common gadl, 
there to remain without bail or mainprixe, until payment of the 
faid ſum and flock: And alſo any ſuch two juſtices may commit 
tn the ſaid priſon, every one of the ſaid churchwardens and 
bers, which ſhall refuſe to account, there to remain with- 
out bail or mainprize, until he have made à true account, and 
ſatisfied and paid ſo much as upon the ſaid account ſhall be 
remaining in his hands. ſ. 2. 4. 

And by the 17 G. 2. c. 38. It is enacted as follows: 
The churchwardens and overſeers ſhall yearly, within fourteen 
days after other cverſeers fhail be appointed, deliver in to the 
ſucceeding overſeers a juſt account in writing, fairly entred in 
a buck to be kept for that purpoſe, and ſigned by them, of all 
fums by them recerved, or rated and not received; and alſ9 9 
all materials that ſhall be in their hands, or in the hands of 
any of the poor ta be wrought, and of all money paid by ſuch 
ehurchwardens and overſeers ſo accounting, and of all other 
things concerning their office ; and ſhall alſo pay and deliver 
over all ſums of money and ether things, which Hall be in their 


hands, to the ſucceeding cverſeers ; which account ſhall be ve- 


rified by oath before one juſtice, who fhall fign and atteſt the 
taking of the ſame, at the foot of the account, without fee; 
and the ſaid books ſhall be preſerved by the churcimvardens and 
over feers, in ſome public ar other place within the pariſh or 
townſhip ; and they ſhall permit any perſon aſſeſſed, or liable to 
ke aſſeſſed, to inſpect the ſame at al! jeaſonable times, paying 
bd for ſuch inſpection; and ſhall upon demand give copies at 
the rate of 6 d for every three hundred words, and fo in pre- 
portion. And if they ſhall refuſe or neglect to make and yield 
up ſuch account, verified as aforeſaid, within ſuch time, or 
Hall refuſe or negleft to pay over the money and other things in 
their hands; any tius juſtices may commit them to the common 
gaol, till they hall have given ſuch account, or ſpall have paid 
and yielded up ſuch money and other things in their hands as 
aforeſaid, 1. 1, 2. 


Churchwardens] M. 15 C. 2. K. and Pecte. The 
churchwarden was committed for refuſing to account for 
all monies received and diſburſed by him, and of all ſuch 
things as concerned his office. But upon an habeas corpus 
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he was diſcharged ; for if he be committed as overſeer, it 
muſt be ſo expreſſed in the mittimus, although to be over. 


ſeer be annexed to the office of churchwarden, for the 


juſtices have no power over him as churchwarden. 1 Kc, 


574. 


Such money as ſhall be in their hands, fhall pay and deliver 
over to their He M. 8 G. 2. K. and the juſtices ot 
Semer ſetſpire. andamus to the juſtices, to grant a war- 
rant for levying 301 178 11d being the balance of the 
laſt overſeers account in their hands. They return, that 
true it is there was ſuch a balance, but that the veſtry had 
ordered them to retain it, and em ploy an attorney to ſue 
for ſome charity money, and get it laid out for the benefit 
of the poor; that one Young was ſo employed, and the 
balance exhauſted in fees, and that the overſeers had 
engaged to pay Young ; and for that cauſe they had refuſed 
to grant the warrant. But by the court: There muſt go 
a peremptory mandamus; for the ſtatute ſays, the balance 
ſhall be paid over to the new overſeers, under a penalty; 


and it 15 not in the power of the veſtry to diſpenſe with the 
ſtatute. Str. 992. 


Until he have made a true account] T. 2 V. The mayer 
and churchwardens of Northampton. The mayor commit- 
ted the churchwardens, as overſeers of the poor, for re- 
fuſing to account, and the warrant of commitment con- 
cluded, until they be duly diſcharged according to law. The 
court held the commitment void; becauſe the warrant 


| ought to conclude, there to remain until they ſhall account, 


as the ſtatute doth appoint. And the difference is, where 
a man is committed as a criminal, and where only for 


_ contumacy ; for in the firſt caſe, the commitment muſt 


be, until diſcharged according to law ; but in the latter, 
until he comply and perform the thing required ; for in 
that caſe, he ſhall not lie till a ſeſſions, but ſhall be diſ- 
charged upon performance of his duty. Carth. 152. 


IV hich account ſhall be verified by oath before one juſtice) H. 
19 G. 2. K. and the juſtices of Middle, kx. A mandamtt 
was moved. for, to be directed to the juſtices to ſweat Wil- 
liam Carr late overſcer of the poor of the pariſhes of St. 
Andrew and St. George the martyr, to the truth of his àc- 
counts, upon an affidavit made by Carr that he had dcli- 
vered in an account to the juſtices, and was ready to ſwear 
to the truth thereof, but that they had refuted to ſwear 
him. On behalf of the juſtices, it was obje&!cd, that the 
account conſiſted of groſs ſums, and that the juitices = 
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him ſome queſtions touching the particulars, which he re- 
fuſed to anſwer, and therefore they refuſed to ſwear him 
to his account. By the court: A mandamus is à matter of 
courſe, and we cannct refuſe to grant it. If the juſtices 
have any legal objection, they may return it upon the 
mandamus. 1 Wilſon. 125. | 

And if any perſon thinks himſelf aggrieved by the ac- 
count, he may have his remedy by appeal. 


And the ſaid books ſhall be preſerved by the churchwardens 
and over ſeers] T. 24 & 25 G. 2. K. & Clapham. A man- 
damus was granted to oblige the old overſeer to deliver 
over the books of the poor rates to the new overſeer ; for, 
by the court: They are public books, and ought to be 
delivered over by one overſeer to another, that al) the 
pariſhioners wy have acceſs to them, and the overſeer and 
churchwarden for the time being ought to have the cuſ- 
tody thereof. 1 Vilſon. 305. 


2. And if any overſeer fhall remove, he ſhall before his re- overſeer rema- 
moval, deliver over, to ſome churchwarden ar other over ſcer, ving or dying. 


his accounts, verified as aforeſaid, with all aſſeſſments, books, 
papers, money, and other things concerning his office ; and i 
any overſeer ſhall die, his executors or adminiſtrators ſhall 
within 40 days after his deceafe, deliver over all things con- 
cerning his office to ſame churchwarden or other overſeer, and 
Hall pay out of the aſſets all money remaining due, which he re- 


ceived by virtue of his office, before any of his other debts are 
gaid. 17 G. 2. c. 38. ſ. 3. 


3. By the 43 El. c. 2. If any perſon ſhall find l Appeal again@ 


the account. 


aggrieved by any act done by the ſaid overſeers or juſtices ; he 
may appeal to the general quarter ſeſſions, whoſe order therein 
Hall bind all parties. 

And this power of appealing generally, doth not ſeem 
to be taken away by the ſtatute here next following ; but 
the ſame being only in the affirmative, it ſeemeth that 
they may both ſtand together, and that the appeal may 
be upon either of the ſtatutes. 

And upon this ſtatute of the 43 El. the appeal is not 
limited to the next ſeſſions, but may be at any time atter. 

The other - ſtatute abovementioned, with regard to this 
matter, is as follows : If any perſon ſhall have any material 
objeftion to ſuch account or any part thertef, he moy, giving 
reaſonable notice, appeal to the next ſeſſions ; but if 1eaſonatle 
notice be net given, then they ſhall adjuurn the appeal to the 
next ſeſſwons after; and the court may award cofts to either 


party, as in caſes of ſettlement by te 8 Sg V. 17 G. 2. 
C. 38. £ 4+ | 
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So that here is a power to award coſts, if the appeal is 
to the next ſeſſions ; but if the appeal is upon the 43 El. 
and not to the next ſeſſions, there is no power in ſuch caſe 
to award colts. 

And by the ſaid ſtatute of the 17 G. 2. c. 38. In all 
corforations or franchiſes, which have not four juſtices, perſons 
aggrieved may appeal, if they think fit, to the next county cf: 
. 

AT. 4 An. Q. and Hedges. On appeal upon the ſta— 
tute of the 43 El. againſt the allowance of the account 
by iwo juſtices, the ſeſſions ordered the overſeer to pay ſo 
much over, vhich they adjudged to be in his hands; 
and for not doing this, they committed kim. But by the 
court; They ſhould have Jevied the arrears by diſtreſs 
and ſale, and in default of diſtreſs have committed him: 
for the ſeſſions muſt execute their judgment, in the ſame 
manner as the two jiftices muſt do. g Salk. 533. 

F. 7 ( K. 11:04 Bari. . An order ade at the ſeſ. 
ſions 1c;ating to accounts of overſccis, was moved to be 


quaſhed, becauſe it did not appear that the accounts had 


been before the juſtices out ot ſeiſions, and they cannat 
come per ſaltum to the ſeſſions. On the other fide it was 
ſaid, that it appeared there was an allowance, for the ap- 
peal is ſaid to be againſt the diſburſements and the all;w- 
ance theres, which the court will preſume was regular, 
But by the court : It doth not follow, that this was an 
allowance by two juſticcs, for the pariſh might do it; and 
therefore for want of juriſdiction this order muſt be 


quaſhed. Str. 983. 


Allowance of the account. 


Weſtmorland. P E RUS ED and allowed (having been 


firfl ſigned and verified on oath by A. B. 
and C. D. churchwardens, and E. F. and G. H. over ſeers 
of the pcor) by me one 7 his majeſiy's juſtices of the peace in 
and for the ſaid county, the day of 


VII. Penalty of overſcers for the negleR of their 
duty. 


r, In general, overſeers being negligent in their office, 
mall forfeit for every default 20s to the poor, to be levied 
by one of the churchwardens or overſeers, by warrant of 
rwo jultices (1 2.) dy diſtreſs; or in default thereof, any 
two uch juſtices may commit the offendes to the common 
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aol, there to remain without bail or mainprize, till the 
{aid forfeiture ſhall be paid. 43 E7. c. 2. f. 2. 11. 

2. And by the 17 G. 2. c. 38. Any pariſh officer ne- 
glecting to obey any directions of that act, being convicted 
thereof on oath before two juſtices, in two calendar 
months after the offence committed, ſhall forfeit not ex- 
ceeding $51, nor leſs than 40s, to the poor, by diſtreſs, 
. 14. 

. And in all actions to be brought in the courts 
of W:ftminſler, or at the aflizes, for the recovery of 
any ſum miſpent or taken to their own ule by the church- 
wardens or overſeers, the evidence of the pariſhioners, 
other than ſuch as receive alms, ſhall be admitted. 3 I 
c. 11. /. 12> ; 


VIII. Indemnity of overſeers in performance of 
their duty. 


1. By the 7 J. c. 5. If any action ſhall be brought 
againſt any ju/ice of the peace or conſtable (and by 21 F. c. 7. 
againſt any churchwarden or overſeer of the poor, or other 
perſon who in their aid or by their commandment ſhall do 
any thing concerning their offices), he may plead the ge- 
neral iſſue, and give the ſpecial matter in evidence; and if 
a verdict ſhall paſs for him, or the plaintiff ſhall be nonſuit 
or ſuffer diſcontinuance, he ſhall have double coſts. And 
ſuch action ſhall be laid in the county where the fact was 
committed, and not el{cwhere, 

2. By the 43 El. c. 2. Perſons ſued for any thing done 
on that act, may plead the general iſſue, and give the ſpe- 
cial matter in evidence ; and if a verdict be found for the 
defendant, or the plaintiff be nonſuit, the defendant ſhall 
have treble damages with coſts, to be aſſeſſed by the jury in 
caſe of the iſſue tried, or by a writ to inquire of the dama- 
ges in caſe the plaintiff is nonſuit. , 19. 

3. And by the 24 G. 2. c. 44. No action ſhall be brought 
againſt any conſtable, headborough, or other cer, or any 
perſon acting by his order, and in his aid, tor any thing 
done in obedience to the warrant of a juſtice of the peace, 
until demand hath been made, or left ac the uſual place of 
his abode, by the party, or by his attorney, in writing, 
ſigned by the party demanding the ſame, 'of the peruſal and 
copy of ſuch warrant, and the ſame hath been refuſed or 
neglected for ſix days after ſuch demand; and if after com- 
pliance therewith, any ſuch action ſhall be brought, with- 
out making the juſtice who ſigned ſuch warrant defendant, 
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on producing and proving ſuch warrant at the trial, the 


jury ſhall give their verdict for the defendant, notwithſtand- 
ing any defect of juriſdiction in the juſtice. And if ſuch 
action be brought jointly againſt the juſtice and ſuch con- 
ſtable, headborough, or other officer, or perſon acting in 
his aid as aforeſaid; then, on proof of ſuch warrant, the 
jury ſhall find for the defendant. And if the verdict ſhal, 
be given againſt the juſtice, the plaintiff ſhall recover his 
coſts againſt him, to be taxed in ſuch manner by the proper 
officer, as to include ſuch coſts as the aint. is liable to 
pay to ſuch defendant for whom ſuch verdict ſhall be found 
as aforeſaid, 

E. 13G. 3. Jackſon's caſe. An action of treſpaſs was 
brought by the plaintiff, againſt the overſeers of the poor 
for taking his gelding. They alledged, that by virtue of 
their office, and in purſuance of a juftice's order, they le- 
vied ſatisfaction for a poor rate, which was the treſpaſs com- 
plained of. It was objected on the trial, that by the ſtatute 
of 24 G. 2. c. 44. demand ſhould have been made of the 
peruſal and copy of the juſtice's warrant, and fix days ne- 
glect or refuſal. And the judge who tried the cauſe being 
of the ſame opinion, the plaintiff was nonſuited. It was 
moved for a rule to ſhew cauſe why the nonſuit ſhould not 
be ſet aſide. Againſt the rule it was argued, that this act 
of 24 G. 2. was a remedial act, and tobe conſtrued ſo as to 
ſuppreſs the miſchief, and advance the remedy. That the 
miſchief was, that juſtices of the peace were often inſnared 
by ſurprize on ſome little inadvertency into which they had 
fallen; that the remedy was, giving them a power to rec- 


tify that inaccuracy or miſtake ; ſo as neither the perſon af- 


fected by it might ſuffer, nor the juſtice be vexatiouſly ha- 
raſſed. That in order to this, notice is required by the 
ſtatute, to give the party a power of tendering amends, 
bringing money into court, or pleading as he ſhall be ad- 
viſed. That con/lables and headboroughs are likewiſe by the 
ſaid act of 24 G. 2. not to be proceeded againſt, without 
demand and peruſal of the warrant. That churchwardens 
and everſeers of the poor are within the ſame reaſon, and 
therefore within the remedy, That, after conſtables and 
hcadboroughs, are added, other officers. By lord 1 | 
and the court: They are clearly within the act of 24 G. 2. 
TT he juſtices warrant is the authority under which they act. 
To extend the benefit of the ſtatute of 21 J. was the intent 
of the ſtatute of 24 G. 2. and all officers acting under 4 
juſtice's warrant are included in it. Lofft. 249. 


SOME 
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SOME account of the act of 22 G. 3. c. 83. for the 
maintenance of the poor by incorporated ſocieties. 
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1. Generally, nothing in this act ſhall extend to any pa- Reſtrid ions of 
riſn, townſhip, or place which ſhall not agree to adopt the he aid act. 


proviſions herein contained. 


2. In order to which agreement, whenever two parts in Writing for the 


three in number and value of the owners or occupiers, ac- 
cording to their poor rate, within any pariſh, townſhip, or 
place, ſhall at a public meeting ſignify their approbation,of 
the proviſions herein contained, and ſhall at ſuch meeting 
nominate to the juſtices three perſons qualified for guardians, 
and three others for governors of the poor houſe, and fix 
ſalaries to be paid to them, and ſhall procure the conſent of 
two juſtices within that diviſion to ſuch agreement and ſa- 
laries ; they ſhall from that time be intitled to the benefits 
of this act. / 3. 

In like manner, two or more pariſhes, townſhips, or 
places may unite for the purpoſes aforeſaid. Provided, that 
no pariſh, townſhip, or place, diſtant more than ten miles 
from ſuch poor houſe, ſhall be permitted to unite with the 
pariſhes or places which ſhall eſtabliſh ſuch poor houſe. 
1 | 

3- Which notice for ſuch meetings, and for every other 
public meeting under this act, ſhall be given in the church 
three Sundays before; and none ſhall vote at ſuch meeting, 
unleſs he be owner or occupier of lands aſſeſſed to the poor 
rate after the rate of 51 per annum at the leaſt ; nor ſhall 
any perſon vote as occupier unleſs he ſhall be aſſeſſed to 
ſuch poor rate. /. 6. 

4. And where guardians are appointed, neither chutch- 
warden nor overſeer ſhall intermeddle in the care and ma- 
nagement of the poor ; but the guardian ſhall be inveſted 
with all powers given by any act ot parliament to the over- 
ſeers of the poor, and in all reſpects except in regard to 
making and collecting the rates ſhall be an overſeer, but the 
churchwardens and overſeers ſhall continue to be liable to 
collect the poor rate, and ſhall pay the ſame to the guar- 
dian; or if two pariſhes or places be united, they ſhall pay 
= —_ quotas reſpectively to the treaſurer of ſuch united 

iſtrict. /. 7, 8. 

And Fi — or applications directed by any act of 
parliament to be given or made to the overſcers, ſhall be 
given and made to.the guardians ; but if any orders of re- 
moval or notices ſhall happen to be given to the church- 
warden or overſeer, the fame ſhall be valid, and the church- 

warden 


purpoſes of this 
aQ, 


Meetings to be 
held. 


Power of the 
guardians, 
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warden or overſeer ſhall deliver the ſame to the guardian. 


Provided, that nothing herein ſhall extend to alter or 
affect the ſettlement of any perſon ; or to give to any ille. 
gitimate child born in a poor houſe or work houſe eſtabliſh. 
ed under the authority of this act, à ſettlement in the pariſh 
or place where ſuch houſe ſhall be (but ſuch child ſhall be 
conſidered as ſettled in the pariſh or place to which the mother 
belongs); or to alter the regulations eſtabliſhed by any act 
of parliament for any particular houſe of induſtry in any part 
of this kingdom. /. 39. 


Viktor appoint» 5 In like manner a viſitor ſhall be appointed; who may 
ad. 


Treaſurer, 


Governor, 


Officers how 
long to con- 
tinue. 


Houſes to be 
proviced, 


appoint a deputy. The faid viſitor or deputy to ſuper- 
intend every ſuch houſe, to ſettle all doubts concerning the 
perſons who are to be ſent thither, to inforce the rules and 
regulations for the better accommodation and relief of the 
poor, and to ſettle accounts between guardians and trea- 
ſurer. And for an inducement for undertaking the office, 
the viſitor or deputy ſhall be freed from the office of con- 
ſtable, and all parochial offices, and from ſerving upon ju- 
ries, whilſt he continues in ſuch office. .. 10, 11. 

6. And the guardians ſhall recommend to the juſtices a 
treaſurer, who ſhall appoint him accordingly ; which trea- 
ſurer ſhall account before the guardians at every meeting, 
and ſhall once a year make out an account of the expences 
attending the poor houſe, and of the number of poor per- 
ſons, diſtinguiſhing their age and fex, and how they have 
been employed, and how much money hath been earned by 
the labour of the*poor in the year preceding, to be laid be- 
fore the viſitor, and if by him approved, ſhall be tranſmit- 
ted to the clerk of the peace, and by him laid before the 
ſeſſions: and ſuch treaſurer ſhall be allowed an annual ſa- 
lary not exceeding 101 as the viſitor ſhall appoint. /. 12. 

7. The juſtices ſhall alſo appoint a governor of each poor 

houſe ; who may, upon proof of miſbehaviour or incapa- 
city, be removed by the viſitor or guardians. /. 9. 

8. The offices of guardian, governor, viſitor, and trea- 
ſurer, ſhall determine in Eafter week yearly, on the day on 
which the public meeting for the purpoſes of this act ſhall 
be held. /. 14. | 

In the intermediate time, if any vacancy ſhall happen in 
any of the ſaid offices, by death, reſignation, or removal; 
meetings ſhall be called as ſoon as conveniently may be, 
and the vacancies filled up in the manner before mentioned. 

7 
/ 2 The guardians ſhall provide houſes, with proper 
buildings and accommodations, either by erecting new 
ones 
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ones on land to de purchaſed or rented by them, altering 


old ones, or hiring buildings for the purpoſe; and fit them 
up with the advice of the viſitor, at the proportionable ex- 
pence of the ſeveral places reſpectively. / 17. 

Provided, that the poor houſe ſhall be ſituate within the 
reſpective pariſh or townſhip, or if ſeveral be united, then 
within one of the pariſhes or townſhips ſo united; and not 
ellewhere, without the conſent of three parts in four in 
number and value as aforeſaid. /. 18, 

And the guardians, with. the approbation of the perſons 
qualified as aforcſaid, may fell any houſe erected or pur- 


chaſed for the poor of ſuch place, and alſo by order of a juf- 


tice, may remove the perſon or parſons who ſhall inhabit 
the ſame or any other houſe provided at the expence of ſuch 
pariſh or place, if they thall refuſe to quit after 14 days no- 
tice. /. 43. | 

The houſes to be hired ſhall be taken for not more than 
21 years nor leſs than three; and ſhall be free from all pa- 
rochial and parliamentary taxes, except ſuch as they were 
liable to at the time of taking thereof. F{. 19. 
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10. The vititors and guardians ſhall be a body corporate, Parchoiag 


and enabled to take by purchaſe or leaſe any lands not ex- 
ceeding in any city or town one acre, and in the open 
country twenty acres, for the ſite of a houſe and for lands 
to be occupied for the purpoſes of this act. / 21. 

Perſons incapacitated, as infants, femes covert, and the 
like, ſhall have power to ſell or leaſe, not exceeding the 
quantities aforeſaid. /. 22, 23. 


11. The guardjans may incloſe from any waſte or com- Inclofing com- 


mon, with con ſent of the lord of the manor, and the major mons. 


part in value of the perſons having rightof common thereon, 
any quantity not excecding ten acres, for building upon or 
improving the ſame for the benefit of ſuch poor houſe. /. 27. 


12. Ehe viſitor and guardian, where the expences or their Borrowing ma- 


proportion thereof reſpectively ſhall amount to 1001] or up- bey. 


wards, may borrow the ſame at intereſt, and ſecure the 


ſame by a charge upon the poor rate, in ſums not exceeding 


50] each for the greater eaſe in diſcharging the ſame, And 
the guardians and their ſucceſiors ſhall keep down the inte- 
reſt; and when the principal ſhall be called for, they may 


. borrow it from ſome other perſon by aſſignment of the ſe- 


curity. /. 20. 


13. Every perſon ſent to the poor houſe ſhall deliver to Aimitting pau- 


the governor an order for his admiſſion ſigned by one of the P. 


guardians. /. 28. 
But no perion ſhall be ſent to ſuch poor houſe, except 


ſuch as are become indigent by old age, fickneſs, or in- 
Rrmities, 
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firmities, and are unable to acquire a maintenance by their | 


labour, and except ſuch orphan children as ſhall be ſent 
thither by order of the guardian with the approbation of the 
viſitor, and except ſuch children as ſhall neceſlarily go with 
their mothers thither for ſuſtenance. |. 29. 

Chilaren. 14. All infant children of tender years, and who from 
accident or misfortune ſhall become chargeable to the pariſ: 
or place where they belong, may be either ſent to ſuch 
poor houſe, or be placed by the guardian with the approba. 
tion of the viſitor with ſome reputable perſon at ſuch week] 
allowance as ſhall be agreed upon, until ſuch child ſhall be 
of age to go to ſervice or bound apprentice ; and the viſitor 
ſhall ſee that they be ſo placed out, at the expence of the 
place to which they ſhall belong, according to the laws now 
in being: Provided, that if the parents or relations of fuch 
poor child fo ſent to ſuch houſe, or any other reſponſible 
perſon, ſhall deſire to receive and provide for ſuch poor 
child, the guardian may diſmiſs him from the poor houſe 
and deliver him to ſuch perſon : Provided alfo, that nothing 
herein ſhall give any power to ſeparate any child under the 
age of ſeven years from his parent or parents without their 
conſent. f. 30, 

Perfons able to 15. All idle or diforderly perſons, who are able, but not 

work, but not willing to work and maintain themſelves and families, ſhal] 

— be proſecuted by the guardians, and puniſhed as idle and 
diſorderly perſons are directed to be by the vagrant act of 
17G. 2. And if any guardian ſhall negleQ to make com- 
plaint thereof againſt ſuch perſon to ſome neighbouring 
Juſtice within ten days after it ſhall come to his knowledge, 

he ſhall forfeit a ſum not exceeding 51 nor leſs than 20s 
half thereof to be paid to the informer. / 31. 

Perſons not able 16. Where there ſhall be any poor perſon able and will- 

ro get employ ing to work, but who cannot get employment, the guardian 

— may agree for the labour of ſuch poor perſon at any employ- 
ment ſuited to his ſtrength and capacity, and maintain him 
until ſuch employment ſhall be procured, and during the 
time of ſuch work, and to receive-the money earned and ap- 
ply it in ſich maintenance, and make up the deficiency ; 
and if ſuch poor perſon ſhall refuſe to work, or run away 
from ſuch employment, the guardian ſhall complain to a 
juſtice, who ſhall on conviction commit the offender to the 
houſe of correction to be kept to hard labour not exceeding 
three months, nor leſs than one. /. * on 

Farming out the 17. From the time that any pariſh, towoſhip, or place 

poor to ceaſe,» ſhall have adopted the proviſions of this act, ſo much of the 
act 9 G. c. 7. as reſpects the maintaining or hiring out the 
labour of the poor by contract ſhall be repealed. . 1. 

| Provided, 
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Provided, that the viſitors and guardians may make agree- 
ments with any perſon for the diet or cloathing of ſuch poor 
perſons who ſhall be ſent to the houſes provided by this act, 
and for their work and labour; ſo that ſuch agreement be 
made for not longer than 12 months, and ſo as the ſame be 
under the controul of the viſitor, guardian, and governor ; 
with power to two juſtices to diſſolve the contract. ſ. 2. 


637 


18. On complaint upon oath to a 2 on behalf of Occaßonal relief 


any poor perſon belonging to any pari 


order ſome weekly or other relief, or direct ſuch guardian to 
ſend him to the poor houſe, if he ſhall appear to be a fit ob- 
ject to be kept and provided for there; which order ſhall be 
complied with by the guardian within two days after he ſhall 
receive the ſame, on pain of 51, of which ſum ſo much ſhall 
be paid to ſuch poor perſon as the juſtice ſhall direct, the 
remainder to be applied as the other penalties by this act. 


« 37> 
4 Or if it ſhall appear that ſuch perſon is able and willing to 


work, but wants employment, the juſtice may order the 
guardian to procure him maintenance and employment in the 
manner herein before directed: Or if ſuch perſon ſhall ap- 
pear to be an idle or diſorderly perſon, and has not uſed pro- 
per means to get employment; or that he is an idle or diſ- 
orderly perſon, able to work, but by his neglect of work, 
or for want of ſeeking employment, or by ſpending the mo- 
ney he earns in alehouſes or places of bad repute, doth not 
maintain his wife or children; the juſtice may commit him 
to the houſe of correction for any time not exceeding three 
months, nor leſs than one. /. 35. 

Provided, that in places where a viſitor is appointed, 
application ſhall be firſt made to the guardian ; and if he re- 
fuſes redreſs, then application ſhall be made to the viſitor ; 
and if he refuſes, then application ſhall be made to a juſtice. 


J 36. 


or place, that the ordered by the 
guardian hath refuſed to ſuch poor perſon proper relief, the 
juſtice (on enquiry into the circumſtances upon oath) may 


19. The poor perſons ſent to every ſuch houſe ſhall be Matenance. 


maintained at the general expence of the pariſhes or places 
ſo uniting. / 24. 

And the treaſurer, with the aſſiſtance of the governor, 
ſhall provide all neceſſaries for maintenance of ſuch poor 
and keep an account thereof. id. 


20. The guardian of the poor for any pariſh or place Cl-athing. 


ſhall provide, at the expence of ſuch pariſh or place, 
ſuitable cloathing for the perſons ſent by him to ſuch poor 
houſe ; which if he ſhall negle& to do, the governor or 
one of the guardians of ſuch houſe ſhall complain to a 

neighbouring 
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neighbouring juſtice, who ſhall ſummon the perſon com- 
plained of and direct him to provide ſuch cloathing; and 
if he ſhall make default in providing the ſame within ten 
days after ſuch direction, the juſtice ſhall order the gover- 
nor of ſuch poor houſe to provide the ſame, and levy the 
price thereof, together with coſts and charges, by diſtreſs 
and ſale of the goods of ſuch guardian fo making def: alt. 

Badge. 4 = Every perſon receiving weekly relief ſhall wear the 
badge directed by the 8 C 9g V. unleſs directed otherwiſe 
by a juſtice on proof of very decent and orderly beha- 
viour. /. 35. 

Monthly meet- 22. And there ſhall be a meeting of the guardians at the 

ings, poor houſe, on the firſt Monday in every month, to ſtate and 
examine the accounts of the preceding month. /. 24. 

At which meeting the treaſurer ſhall produce his ac- 
counts, and the money due to him ſhall be ſettled and 
adjuſted in proportion to the ſums paid by the reſpective 
pariſhes or places at a medium of three years, next before 
tuch agreement in writing. And the overſeers, on pain cf 
51, ſhall attend and give an account what has been the ex- 
pence at a medium for three years. .. 24, 25. 

And if the guardian ſhall not attend the monthly meet- 
ing, or ſend ſome perſon to attend and make payments for 
him (if by ſome accident he cannot attend himſelf); be 
{hall forfeit not exceeding 51, nor leſs than 408. /. 26. 


png may 23. The juſtices may hold ſpecial ſeſſions for the pur- 
90 ſpecial ſeſ. noſes of this act; on giving proper notices to the ſeveral 


juſtices, peace officers, and guardians, ,. 16. | 
Pauper embezil- 24. If any poor perſon ſent to ſuch houſe ſhall embezi 
ling goods, or wilfully waſte any of the goods or materials, he ſhall be 
committed to the houſe of correction not exceeding 11x 
months nor leſs than Wo. /. 40. 
Officer not to 25. If any viſitor, guardian, or governor ſhall ſell or 
be a dealer. furniſh any materials, goods, cloaths, victuals, or provi- 
ſions; or do any work in his trade for the uſe of any 
workhouſe, poor houſe, or poor perſons, within any place 
for which he ſhall be appointed to act; or be concerned in 
trade or intereſt with any perſon who ſhall fell or furniſh 
the ſame ; he ſhall forfeit not exceeding 201, nor leſs than 
51. J 42. : 3 
Occafional por 26. If any poor perſon ſhall be retarded on his paſſage 
fallog fick. thro” any pariſh or place in which he has no legal ſettle- 
ment, by reaſon of any accident, fickneſs, or bodily infir- 
' mity, without means of ſubſiſtence, the guardian near the 
place where ſuch diſtreſſed object ſhall be, ſhall provide tor 
him lodging and ſuitable nouriſhment and aſſiſtance Ns 
allo 
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alſo cloathing if neceſſary), until he can be removed with 
fafety ; and when he ſhall be fit to be removed, ſhall carry 
him to ſome neighbouring juſtices, who ſhall examine him 
on oath touching the place of his ſettlement, and make an 
order for his removal thither if they think fit. And the 
pariſh officer who ſhall fo provide for ſuch poor perſon 
ſhall make a charge of the expences; which, on being 
allowed by the juſtices, ſhall be paid by the guardian of 
the pariſh or place where ſuch poor perſon ſhall be ſettled, 
if that can be diſcovered, and be within the county: Or it 
ſuch perſon ſhall die before he can be fo examined, or ſhall 


be found dead in any pariſh or place to which he did not 


belong, the guardian of that place ſhall cauſe him to be 
buried in the pariſh or place where he ſo died or was found 
dead, and make a charge of the expences thereof; which, 
being allowed by a juſtice, ſhall be paid by the guardian 
of the place where ſuch perſon ſhall appear to have been 
ſettled, if it be within the county ; but if the ſettlement 
cannot be diſcovered, or ſhall not be within that county, 
the ſame ſhall be paid by the treaſurer out of the county 
rate. /. 38. 


27. Whereas it frequently happens, that poor children, tnticing poor 


pregnant women, or perſons afflicted with ſickneſs or ſome 
bodily infirmity, are inticed or conveyed by pariſh officers 
or other perſons, from one pariſh or place to another, with- 
out any legal order of removal, in order to eaſe the one 
pariſh or place, and to burden the other with ſuch poor 
perſons; if any guardian or other perſon ſhall ſo intice, 
convey, or remove, or cauſe or procure to be fo inticed, 
conveyed, or removed, any ſuch poor perſon from one 
pariſh or place to another which ſhall adopt the proviſions 
of this act, without an order of removal from two juſ- 
tices, he ſhall forfeit not exceeding 201], nor leſs than 
EK 

1 penalties inflicted by this act ſhall be recovered 
before one juſtice of the juriſdiction where the offender 
dwells, by diſtreſs: for want of ſufficient diſtreſs, the 
oftender to be committed to the houſe of correction not 
exceeding fix months, nor leſs than one. Which ſaid 
penalties, not herein otherwiſe directed, ſhall be paid to 
= treaſurer towards detraying the expences of the houſe. 
45. 

29. Perſons aggrieved may appeal to the next ſeſſions, 
giving eight days notice, and giving ſecurity by recog- 
nizance to pay the coſts if the matter ſhall be determined 
againſt the appellant. /. 46. 

30. Finally, 
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Special rules 30. Finally, There a e rules, orders, and regulations 

and ſorms. ſpecified in the act to be obſerved at every ſuch poor houſe, 
with ſuch additions as ſhall be made by the juſtices at a 
ſpecial ſeſſions; provided, that ſuch additions be not con- 
tradictory to theſe ſame rules and orders, and that the ſame 
be not repealed at the quarter ſeſſions: And the governors 
ſhall cauſe the ſame rules to be printed in plain legible 
characters, and fixed up in ſome conſpicuous part of ſuch 
houſe, ſ. 34. | : 

There are alſo in the a& ſpecial precedents or forms of 
proceeding in ſome of the moſt material inſtances ; which 
rules and forms being ſomewhat long, and not capable of 
being abridged, it is thought proper for theſe and other 
minute particulars to refer to the act itſelf. 


Here endeth the THIRD VorLume. 
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